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CURRENT TOPICS. 


Yr Report of the Committee of the Bar Associa- 

tion upon Litigated Business is a suggestive 
document, and one that deserves the serious consid- 
eration of every one interested in the prompt and 
orderly administration of justice in the city of New 
York, There are in that city four courts of civil 
jurisdiction, not including the Surrogates’ Court, 
nor the District Courts, nor the courts having only 
criminal jurisdiction. These courts are the Supreme, 
the Superior, the Common Pleas and the Marine, 
and number twenty-three judges. The Committee 
show that in these courts four systems of practice 
have grown up, differing, in many respects, the one 
from the other; that each having a General Term of 
primary appellate jurisdiction, opposite and con- 
flicting rulings are frequently made; that ‘‘ the dif- 
ferent modes which obtain in making up, arranging, 
correcting, calling and disposing of the calendars 
of these various courts, and the modes of bringing 
on and hearing both enumerated and non-enumer- 
ated motions, give rise to needless confusion, delay 
and diversity of practice;” and that the judicial 
force and labor is unequally distributed. These are 
among the evils pointed out and dwelt on at length 
in the report. Among the remedies proposed are: 
A consolidation of the four courts named, or of the 
three first named; one or two judges to be detailed 
for ex parte motions and orders; one or two others 
for chambers for non-enumerated motions; one 
General Term of five judges; a sufficient number of 
judges assigned to hold Special Terms for trial of 
Equity Causes; one judge to constantly hold a trial 
term for short causes; the remaining judges 
to be assigned to common law trial terms. The 
Committee have drafted and recommend the adop- 
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tion of an amendment to the constitution necessary 
to carry out their suggestions. The report was dis- 
cussed at a meeting of the Association on Tuesday, 
but no action was reached. 


The Saints purpose to make the case of Reynolds, 
who was recently convicted of bigamy, a test case, 
and to abide by the decision of the Supreme Court 
of the United States thereon. Chief Justice White, 
in charging the jury, admitted that the defendant 
had a right to his religious belief so long as it was 
confined to mere matters of faith, but charged that 
such belief was no excuse for practices contrary to 
the laws of the United States. But the Mormons 
base their expectation of ultimate success in the 
Supreme Court upon an article in the treaty of 
Guadaloupe Hidalgo, guaranteeing to all inhabitants 
of territory thereby acquired from Mexico the free 
exercise of their religion. Utah was a part of such 
territory, and the Mormons were there at the time 
and in the practice of polygamy, and they now insist 
that all laws placing a restraint upon that practice 
are unavailing as to them. It is stated that the 
Mormons are confident of the correctness of their 
assumption, and sincerely desirous of bringing the 
question before the Supreme Court. 


The question whether one returned to this country 
under extradition proceedings can be tried on a charge 
other than that for which he was extradited, is not 
likely to be at present tested in the Lawrence case, 
The indictment against him contained nine counts, 
only four of which covered charges upon which 
he was extradited. District Attorney Bliss desired 
to try him on all the counts, but the Attorney-General 
writes: ‘‘I now repeat what I have heretofore 
written with carefulness and urgency, and what I 
carefully tried to impress upon you when I saw you 
here, that for grave political reasons Lawrence must 
be tried upon the charge upon which he was extra- 
dited, and upon no other, until that trial is ended; 
and whether subsequent proceedings for other crimes 
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shall or shall not be taken must await the order of 
the President. Now, upon the examination of the 
papers, it is perfectly easy for you and the court to 
determine upon what charge Lawrence was extra- 
dited, and to proceed to try him upon that charge, 
and upon that only. This is a matter of very great 
importance, and you must not blunder init. There 
are consequences involved in it of a serious nature, 
as I have already verbally told you, and we want to 
proceed in strict conformity with international law 
and international courtesy. Therefore, I merely 
add, try him first upon the charge for which he was 
extradited, and for that only. This instruction is 
so specific and so definite that it does not seem 
possible that an honest mistake can be made in this 
case,” 


Although the English Judicature Acts have been 
in operation only a month, the advantages they 
confer upon suitors are admitted by our English 
contemporaries to be distinctly perceptible. Espec- 
ially is this said to be true of the provision which 
enables a defendant to insert a counter-claim in his 
statement of defense, and thus avoid the necessity 
of bringing a cross action. The Law Times says 
that a large number of cases heretofore commenced 
have been continued under the new procedure, for 
the purpose of enabling one of the parties to the 
action to avail himself of one or another of the bene- 
fits which the Acts bestow. It was not unnatural to 
expect that the Acts would at first be found to work 
badly, and the change be received with much dis- 
favor, but such seems not to have been the case. 
The Law Times has already reported some one hun- 
dred and fifty orders and decisions on points of 
practice. What a fine field Mr. Howard would now 
have in England. 


The London correspondent of the Tribune recounts 
a bit of judicial flunkeyism that does not accord 
well with the general notion of the independence of 
the English bench. The coroner’s jury to ascertain 
the cause of the death of those killed when the 
Queen’s Yacht ran down the Mistletoe were unable 
to agree, and Baron Bramwell was called upon to 
advise or ‘“‘charge” them. In doing so he took up 
the cause of Captain Welch, the sailing-master of the 
Queen’s Yacht —whom nine people out of ten thought 
responsible for the disaster—and defended him 
with all the warmth of an advocate. He told the 
jury to ask themselves whether they ought to punish 
Captain Welch, ‘‘notwithstanding any injury or 
loss of honor that might result ;” that Captain Welch 
and his people swear they were right, ‘‘ and that is 
a great thing in their favor;” that he thought it 
would be very unjust to blame the captain for run- 
ning ata high speed on this occasion, because he 
had always done it. And then he added: ‘As 


Englishmen, I should like to know whether you 
would not be proud to think that the Queen went 
at a greater pace than anybody else!” Of course, 
added Baron Bramwell, the Queen would never sanc- 
tion any thing that would endanger her subjects’ 
lives, ‘‘ but that she should be able to travel fast is 
a matter of admiration to us all!” It has been done 
for years, he adds, ‘‘ but when an unfortunate acci- 
dent arises, a jury is invited to find a criminal ver- 
dict. Is it just and would it be reasonable?” Lest 
even this should not be sufficiently clear, he declared 
to the jury that ‘‘a verdict against Captain Welch 
would give great pain to her majesty.” We thought 
the time had gone by when the personal influence 
of the sovereign would be invoked by an English 
judge to control the verdict of a jury. 


The decision of the English Court of Common 
Pleas in the case of Marshall v. Green, which we 
give in another column, is a new and instructive 
addition to that ‘‘incoherent mass of cases,” as 
to whether the sale of standing timber conveys 
interest in land, within the Statute of Frauds. 
The conflict which exists in the English cases is 
illustrated by a remark of the late Lord Abinger 
in Rodwell v. Phillips, 9 M. & W. 505, that ‘It 
must be admitted, taking the cases altogether, 
that no general rule is laid down by any one 
of them that is not contradicted by some other,” 
and the American cases are no better. We shall 
not, at this time, attempt any consideration of the 
various Americar cases. In the English case Lord 
Coleridge declined to lay down any general rule, 
but Mr. Justice Brett lays down some rules which 
would be likely to afford a satisfactory settlement 
of the vext question, should they be followed. ‘‘It 
seems,” said he, ‘‘that if the thing growing in the 
land is to be delivered at once by the vendor, the 
contract is within the 17th and not within the 4th 
section, and this seems to be so, even if the thing is 
to remain in the land until the delivery by the 
vendor, when the purchaser is to have no property 
in the thing sold until severed by the vendor. Where 
the thing sold comes under the denomination of 
Sructus industriales, it is a sale of goods, although 
it is to be taken away by the purchaser, and is to 
derive nutriment from the land until taken away. 
If the thing sold does not come under the denomi- 
nation of fructus industriales, the question then is, 
can it be gathered from the contract for whose 
benefit it is to remain in the land? If it is to re- 
main in the land for the benefit of the purchaser, 
then some part of the contract is for an interest con- 
cerning land, and the contract falls within the 4th 
section, though the thing, when severed, would be 
a mere chattel. If the thing is to be severed and 
taken away at once, then the purchaser is to have 





no benefit from the land.” 
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NOTES OF CASES. 


A NOVEL question of maritime law was decided by 

Sir R. Phillimore, of the English Admiralty Court, 
in the case of The Moxham, 33 Law Times Rep.(N. 8.) 
463. The suit was instituted by an English joint- 
stock company, who were possessed of a pier at 
Marbella, in Spain, against the steamship “ Moxham,” 
for damages done to the pier through the negligent 
navigation of the ship. The owners of the Moxham 
intervened, and claimed that the laws of Spain 
governed the matter, and that by such laws they 
were not liable. Sir R. Phillimore, in delivering 
judgment, said, among other things: The damage 
of which complaint is made must be taken to have 
been inflicted by a British merchant vessel while in 
waters subject to the admiralty jurisdiction within 
the ebb and flow of the tide, upon a pier in the 
territory of Spain. The act of injury, therefore, 
was done from the merchant vessel at sea, though 
the object injured was situate on the land. The 
defendants contend that in these circumstances this 
court must apply the local law, which, as they allege, 
exempts the ship from liability, and neither the 
lex fori nor law of the flag, under which the ship, 
if properly navigated, would be liable for the dam- 
age. Various cases were cited in support of this 


proposition, among them Dobree v. Napier, 2 Bing. 


(N. C.) 781, and Phillips v. Eyre, as decided in the 
Queen’s Bench and in the Exchequer Chamber, L. R., 
4 Q. B.225; 6 Q.B.1. But the latter of these cases 
was in great measure dependent upon peculiar cir- 
cumstances, and upon the powers of a colonial legis- 
lature as recognized by the law of the Empire. And 
in the former case, the alleged tort arose out of an 
act of an officer of a foreign state, acting, as the 
court held, lawfully in the seizure on the high seas 
of a vessel breaking the blockade, and therefore 
committing no trespass. Both cases, moreover, 
turning upon acts of State, afford no safe analogy 
upon which the court could rely. Upon behalf of 
the plaintiffs these cases were more especially relied 
upon. Regina v. Anderson, L. R., 1 C. C. R. 161; 
Lloyd v. Guibert, L. R., 1 Q. B. 115; 6 Best & Sm. 
100, and The Halley, L. R., 2 P. C. 193. In the 
first case, which related to a charge of manslaughter 
committed on board an English vessel, within a 
French river where the tide ebbed and flowed, 
Bovill, C. J., said: ‘*There is no doubt that the 
place where the offense was committed was within 
the territory of France, and that the prisoner was, 
therefore, subject to the law of France, which that 
nation might enforce if they thought fit; but at the 
same time he was also within a British merchant 
vessel, on board that vessel as a part of the crew, 
and as such he must be taken to have been under 
the protection of the British law, and also amenable 





to its provisions.” And in this view the other 
judges seem to have concurred. It seems hardly 
necessary to refer to other cases, but I would ob- 
serve that the case of Lloyd v. Guibert establishes 
that in a case of contract the responsibility of the 
owner of a vessel for the acts of his servants is 
governed by the law of the flag. With regard to 
The Halley, I think it unnecessary to enter into an 
examination of that case, the decision in which 
is of more indirect application; but I agree with 
the counsel for the plaintiffs that it points in the 
same direction. Upon the whole I am satisfied, 
both upon principle and upon the authority of pre- 
cedents, that the Spanish law is not applicable to 
the present case, and that the fourth article must be 
reformed by striking out all that part which pleads 
the Spanish law, that is, all the words after the 
words ‘‘the land of Spain.” 


The Supreme Court of Pennsylvania, in First Na- 
tional Bank v. Graham, 2 Weekly Not. Cas. 141, de- 
cided a question in the law of bailment relating to 
the liability of national banks in case of loss of bonds 
deposited for gratuitous keeping. Among the in- 
structions given by the court at the trial was the 
following: ‘‘If the gratuitous bailee takes the same 
care of the goods bailed that he does of his own, 
that ordinarily repels the presumption of negligence. 
The desire to preserve one’s own property from loss 
from any cause is, as a rule, so universal that the 
mind rests with satisfaction on the evidence which 
shows the same care of the bailed property which 
the bailee took to save his own, unless it was shown 
that he was grossly negligent as to both. And 
when this is done he is not excused, but held an- 
swerable.”’ This was held unobjectionable. Whether 
the bank was guilty of such gross negligence as to 
make it liable, was a question which, like any other 
fact in the case, was for the jury to decide. It was 
further held that the mere voluntary act of the cash- 
ier in receiving the plaintiff's securities would not 
subject the bank to liability. But if the deposit 
was known to the directors, and they acquiesced in 
its retention, a contract relation was created by 
which the bank should be held bound, notwith- 
standing the bank had no express power by charter 
to receive such deposits. Foster v. Hssex Bank, 17 
Mass. 479, was cited by the court in support of this 
doctrine. The New York case of First National 
Bank of Iynn v. Ocean National Bank, 11 A. L. J. 
250, and the Vermont case of Wiley v. National 
Bank of Brattleboro, id. 314, so far as it conflicts with 
this rule, were disapproved of. In the latter case it 
was held that the taking of special deposits to keep, 
merely for the accommodation of the depositor, is 
not within the authorized business of a national 
bank. 
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SKETCHES OF EMINENT ENGLISH JUDGES. 


LOUGHBOROUGH. 

NE of the most brilliant, if not the worthiest, of 
the great men who came down from Scotland 

to London, and carried away the prizes of law and 
politics, was Alexander Wedderburn, Lord Lough- 
borough and Earl of Rosslyn. He was born in 1733, 
and was liberally educated. He gave early indica- 
tions of those remarkable powers which afterward 
rendered him famous. At an early age he was a 
favorite companion of such men as Hume and 
Robertson. The former gave him a letter of intro- 
duction to Dr. Clepham, of London, in which he 
wrote: ‘‘But I will say no more of him, lest my 
letter fall into the same fault which may be remarked 
in his behavior and conduct in life; the only fault 
which has been remarked in them, that of promising 
so much that it will be difficult for him to support it. 
You will allow that he must have been guilty of 
some error of this kind, when I tell you that the 
man with whose friendship and company I have 
thought myself very much favored, and whom I 
commend to you as a friend and companion, is just 
twenty.” The young man was brought up to the 


bar and in the Presbyterian church, and soon dis- 
tinguished himself in both by his vigor, originality, 
and independence. In the church, of which he was 


an elder, he made himself quite obnoxious by his 
defense of Hume against an attack leveled at his 
infidel writings, but his advocacy was so potent that 
his recommendation to ‘‘drop the overture anent 
Mr. David Hume, because it would not in their 
judgment minister to their edification,” was adopted. 
Shortly afterward, the Reverend John Home having 
written the tragedy of Douglas, and several of the 
clergy having been seduced into witnessing its 
representation on the stage, the question was put in 
assembly, ‘‘ whether there should be an overture 
anent the stage.” Wedderburn made a strong 
speech in the negative, but was defeated. At the 
bar he fell into a quarrel with the lord president, 
and being ordered to make a humiliating apology, 
refused, and threw off his gown. On account of 
these incidents Scotland soon became too hot for 
Sandy, and he came up to London. With his gown 
he endeavored to get rid of his native accent, and 
took lessons in elocution of the elder Sheridan. In 
this, according to ‘‘ Bozzy,” he was successful, for 
he says: ‘*‘ Though it was late in life for a Caledonian 
to acquire the genuine English cadence, yet so suc- 
cessful were his instructors and his own unabating 
endeavors, that he got rid of the coarse part of his 
Scotch accent, retaining only as much of the native 
wood-note wild as to mark his country, which,” 
adds Bozzy piously, ‘‘if any Scotchman should 
affect to forget, I should heartily despise him!” 
And again he says: ‘‘ When I look back on this 
noble person at Edinburgh, in situations so unwor- 





thy of his brilliant powers, and behold Lord Lough- 
borough at London, the change seems almost like 
one of the metamorphoses in Ovid,”—a comparison 
more appropriate to his lordship’s political than 
to his personal transformations. 

At his outset at the English bar he meditated an 
unprecedented coup d’état. Having obtained his 
silk gown and the rank of king’s counsel, he joined 
the northern circuit. This was against the etiquette 
of the bar, which restrains a barrister from changing 
his circuit except while ‘‘ clothed in stuff,” because 
otherwise he might step immediately into a great 
business, and advance himself over the heads of 
others long established on the circuit. To add to 
the enormity, he employed the clerk of Sir Fletcher 
Norton, the leader of the circuit who had just re- 
tired, and thus he hoped to command the late 
leader’s enormous patronage. The attempt failed, 
and he relinquished it in the course of a year or two, 
and devoted himself to chancery and the House of 
Lords. 

His great forte at the common-law bar seems to 
have been the statement of facts and dealing with 
them. His powers of examination were limited, 
and so was his store of law. But in chancery and 
the House of Lords he flourished. In the latter he 
gained great distinction in the Douglas cause, in 
which Fox pronounced his speech the very best he 
ever heard on any subject. When solicitor-general, 
he defended Clive before the House of Commons 
against the charge of mal-administration in India, — 
‘¢with extraordinary force of argument and lan- 
guage,” says Macaulay. That essayist also remarks: 
‘* Tt is a curious circumstance that, some years later, 
Thurlow,”—now among Clive’s assailants—‘‘ was 
the most conspicuous champion of Warren Hastings, 
while Wedderburn was among the most unrelenting 
persecutors of that great, though not faultless, 
statesman.” Macaulay elsewhere says of Wedder- 
burn, ‘‘that he was one of the few great advocates 
who have also been great in the House of Com- 
mons.” 

Loughborough presided for thirteen years as 
chief justice of the common pleas, and for eight 
years as lord chancellor, with courtesy, dignity, 
integrity, lenity, firmness, and impartiality. His 
learning, although not profound or exact, was gen- 
erally sufficient. His judicial oratory was of the 
most elegant and captivating description, and his 
judgments were graced from his literary stores. 
He was really a merciful man, although theoretically 
quite the reverse. He approved the dissection 
of the bodies of malefactors, and opposed the 
changing of the punishment for coining from 
burning to hanging, in the case of women, because 
of the greater terror of the spectacle of burning, 
while ‘‘no greater degree of personal pain is thus 
inflicted, the criminal being always strangled before 
the flames are suffered to approach her body.” But 
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Lord Campbell justly says, ‘‘such sentiments reflect 
discredit on the times rather than the individual.” 
There has been some animadversion respecting his 
conduct on the trial of the Gordon rioters. Mr. 
Jesse declares that nothing like it had been seen 
since Jeffreys. But a careful scrutiny does not sus- 
tain this charge. Twenty-nine of the rioters were 
hanged, but under the law of the time they deserved 
it, and in his several charges he cannot be accused 
of an undue leaning against the prisoners. So, too, 
he has been roundly abused for deciding that glean- 
ing, without the consent of the owner of the field, 
is trespass. Mr. Howitt, who thinks him one of the 
wickedest of the human race, comments on this 
with severity, and says ‘‘ the law of Moses was more 
benevolent than Loughborough law.” But Mr. 
Howitt is a sentimentalist, and therefore forgetful; 
else it would have occurred to him that Loughbor- 
ough law hardly justified the doctrine of ‘‘an eye 
for an eye, and a tooth fora tooth.” Still it must 
be confessed that Loughborough was not a great 
lawyer nor a great judge. He was not a lawyer by 
nature; he was a politician and a debater. While 
he transacted the business before him satisfactorily, 
his judgments will never be quoted as authority or 
perused for their learning. 

Wedderburn was a most accomplished political 
debater and orator; Campbell thinks the greatest, 
for a lawyer, that ever sat in the House of Commons. 
‘‘More sarcastic than Murray, more forcible than 
Pratt, more polished than Dunning, more concilia- 
tory than Thurlow, he combined in himself the 
great physical and intellectual requisites for swaying 
a gentlemanlike mob.” It must be remembered 
that Fox and Burke gained no decisive advantage 
over him, and he had the art to make the American 
war appear just and well conducted. In this, how- 
ever, he had the sympathies of the audience on his 
side. But Wedderburn debased his great powers 
to the service of a tyrannical court and the crushing 
of liberty and reform. He was the most earnest 
advocate of the doctrine of constructive treason, 
and promoted the State prosecutions against Tooke 
and others, which terminated so disastrously to the 
crown, thanks to the sublime exertions of Erskine. 
He opposed the extension of mercy in the cases of 
the clergymen Muir and Palmer, convicted of sedi- 
tion. In short, he out-Heroded Herod in his en- 
deavors to serve the court and advance his own 
interest, so that at last even the king said to him, 
‘You have got us into the wrong box, my lord; 
you have got us into the wrong box; constructive 
treason won’t do, my lord, constructive treason 
won't do.” 

Wedderburn and Thurlow in the lower house, 
and Mansfield in the upper house, of Parliament, 
were the staunch enemies of American independence, 
and to Wedderburn particularly were due those 
extreme measures which resulted in the disruption 








of the ties which bound the colonies to the mother- 
country. Gibbon called North “the Palinurus of the 
State,” who might safely sleep, while Wedderburn 
and Thurlow remained at their posts to watch out the 
long debate. ‘‘The minister,” said Horne Tooke 
on his trial, ‘‘sat secure between his two brazen 
pillars, Jachin and Boaz, to guard the treasury 
bench.” Townsend says ‘‘the one was the Ajax, 
the other the Ulysses, of debate; the one blunt, 
coarse, and vigorous, and hurled hard words and 
strong epithets at his opponent in a tremendous 
voice; the other elegant, subtle, and insinuating, 
arrayed his arguments in all the persuasive guises 
of rhetoric, and where he could not convince the 
reason or move the passions, sought to silence ob- 
jection with ironical pleasantry and bitter sarcasm.” 
The most interesting incident, to an American, in 
Wedderburn’s political career, was his invective 
against Dr. Franklin in the affair of the Hutchinson 
letters. Franklin unquestionably never cared to 
explain how he obtained possession of the letters, 
but he stood unmoved and listened to Wedderburn’s 
terrific denunciation before the Privy Council. The 
severest thing in the peroration was the declaration, 
‘*henceforth he will esteem it a libel to be called 
a man of letters, homo trium litterarum,”— the Roman 
Jur, or thief. This speech produced a tremendous 
effect on the British nation, and did much to stir up 
the strife which ended so gloriously for our country. 
On account of it he was burned in effigy at Phila- 
delphia. A contemporary epigrammatist wrote: 
* Sarcastic Sawney, swoll’n with pride and hate, 

On silent Franklin poured his venal prate ; 

The calm philosopher, without reply, 

Withdrew — and gave his country liberty.” 
Franklin himself says that the published report of 
the speech was ‘‘ perfectly decent” in comparison 
with the speech as delivered. Undoubtedly Wed- 
derburn had received a retainer to abuse Franklin 
in unmeasured terms, and he gave his money’s 
worth. It is a noteworthy fact, that when Franklin, 
on the termination of the war seven years afterward, 
as ambassador at Paris, signed the articles of peace, 
he wore the identical suit of clothes which he wore 
when Wedderburn delivered this philippic, and 
which he had never put on since, and never wore 
again. Nothing is left to us of this great speech 
save the peroration, and of this Brougham says, 
rather unjustly, ‘‘we are thus reminded of some 
statue of Cato, of which nothing remained save the 
middle region.” Franklin himself testitied to its 
rankling effect by his continual references to it, 
although at the same time he affected to despise it, 
and said of the orator, that so mercenary a man 
would have said as much in favor of the devil, as 
he had said against him, if he had been well paid 
for it. 

Loughborough had neither wit nor humor, and 
his conversational powers were small. His private 
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morals were irreproachable. He was a sincere 
patron of learned men. In his private intercourse 
he was uniformly considerate, amiable, and cour- 
teous. His benefactions were considerable. When 
the French chancellor sought an asylum in England, 
he was welcomed by Loughborough, who gave him 
the use of his own house, and conferred gifts on 
him, amounting in a few years to more than £5,000. 
He was one who ‘did good by stealth,” but per- 
haps would not have ‘‘blushed to find it fame.” 
He was indeed always profuse in his expenditures, 
and imposing in his display. He maintained great 
hospitality and state as chancellor, always going to 
court with his attendants in two magnificent car- 
riages,— a great contrast to Eldon, who lugged the 
seals on foot through the mud, or carted them in a 
hackney-coach if the weather was bad. In person 
he was small and somewhat insignificant, but his 
features were well-shaped, and so great was his 
dignity that his diminutive stature was overlooked. 
He had a trick of raising himself on his toes when 
he spoke, so that he literally grew with his subject, 
and seemed of imposing size. He was accused of 
contemplating his image in a mirror, and of practic- 
ing his gestures and poses before it, which accusa- 
tion led Dr. Johnson gravely to defend him, saying 
of him and of one Cator, a wealthy timber merchant, 
who was also vain: ‘‘They see, reflected in that 


glass, men who have risen from almost the lowest 
situations in life, one to enormous riches, the other 
to every thing this world can give,— rank, fame and 


fortune. They see, likewise, men who have merited 
their advancement by the exertion and improvement 
of those talents which God had given them; and I see 
not why they should avoid the mirror ;”—a reflection 
which shows the great Doctor almost as snobbish as 
his little follower. 

Although Loughborough was a man of culture, 
and a patron of learned men, he has left no work 
behind him, either in law or in literature. Wraxall 
says many attributed to him the authorship of the 
Letters of Junius, but he does not support this 
opinion, but attributes the authorship to ‘‘ Single- 
speech” Hamilton. Mr. Townsend, in his sketch of 
Loughborough, in the Law Magazine, incorrectly 
supposing that Wraxall had given Loughborough 
the credit of the letters, disagrees with him, and 
says, ‘‘we must live in the faith that ‘aut Lord 
Sackville aut Diabolus’ was the author of those 
stinging satires;”—from which opinion the editor 
dissents in a note. It is one of the amusing curios- 
ities of biography, that when Mr. Townsend pub- 
lished his sketches in a book, entitled ‘‘ Lives of 
Twelve Eminent Judges,” he changed the phrase- 
ology to ‘‘ aut Francis aut Diabolus.” In his youth, 
Loughborough wrote some papers for the Edinburgh 
Review, and late in life he published a little treatise 
‘*On the State of English Prisons, and the Means 
of Improving them,” which did honor to his human- 





ity. His literary taste was elegant, despite little 
Miss Burney’s rebuke for his criticisms on some of 
the characters of her novel, The Braytons. In his 
distribution of the patronage of his office he was 
just, considerate, and courteous, presenting in his 
manner of conferring benefits a strong contrast to 
the bearish Thurlow. 

As Loughborough deserted both the political 
parties of the country by turn, his reputation has 
been caught between two opposing fires. He is one 
of the best-abused men in history. Horace Walpoie 
calls him a ‘‘fiend” and ‘thorough knave.” 
George Third, who had been demented, exclaimed, 
when he learned of Loughborough’s death, ‘‘I have 
lost then the greatest scoundrel in my dominions! ” 
When this remark was repeated to Thurlow, he ex- 
claimed, ‘‘Said he so? then, by G—d, he is sane!” 
Brougham says of his retirement from public service, 
that he had not ‘‘ the virtue to employ his remaining 
faculties in his country’s service by parliamentary 
attendance, or the manliness to use them for his 
own protection and aggrandizement.” Junius says 
that ‘‘to sacrifice a respected character and to re- 
nounce the esteem of society,” was in him ‘‘rather 
a profession than a desertion of his principles,” and 
describes this as speaking ‘‘ tenderly of this gentle- 
man, for when treachery is in question I think we 
should make allowance for a Scotchman;” and 
again, ‘‘ Wedderburn even treachery cannot trust; 
his reputation for slyness is proverbial.” But 
Brougham’s summing up is still more severe: ‘‘A 
man of shining but superficial talents, supported by 
no fixed principles, embellished by no feats of 
patriotism, nor made memorable by any monuments 
of national utility; whose life being at length closed 
in the disappointment of mean and unworthy desires 
and amidst universal neglect, left behind it no claim 
to the respect or gratitude of mankind, though it 
may have excited the envy or admiration of the 
contemporary vulgar.” This is what it is to deceive 
both parties! Loughborough had not the forecast 
of the unjust steward, who, when he cheated his 
master, made friends of his master’s debtors. It is 
fortunate for him that he happened to be whig when 
the ‘‘Rolliad” was written, and tory when the 
Anti-Jacobin was written, else he might have suf- 
fered again as years before he was described in the 
‘* Rosciad :” 

“ To mischief train’d e’en from his mother’s womb, 
Grown old in fraud, though yet in manhood’s bloom, 
Adopting arts by which gay villains rise, 

And reach the heights which honest men despise, 

Mute at the bar and in the senate loud, 

Dull ’mongst the dullest, proudest of the proud, 

A pert prim prater of the northern race, 

Guilt in his heart and famine in his face.” 
Loughborough also figures in Thurlow’s Probation- 
ary Ode in The Rolliad: 

“D—mn Loughb’rough, my plague— would his bagpipe 
were split!” 
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He is also the subject of one of Sayer’s caricatures. 
A debate had arisen, in 1755, on the ‘‘Irish Propo- 
sitions,” in which Stormont, for himself and Lough- 
borough, who was absent, threw obstacles in the 
way of the secretary for home affairs, Sydney. The 
picture represents Loughborough, his face turned 
away, turning an enormous auger, with Stormont’s 
head, and boring a piece of timber with two knots 
inscribed ‘first proposition” and ‘‘second proposi- 
tion.” 

It is foreign to our purpose to trace the tergiver- 
sations and depict the disappointments of the life of 
this splendid adventurer, spent in the chase after 
the lord chancellorship. He was ever a mercenary 
in politics, a complete political weathercock, always 
turning in the direction of the great seal. For 
years it eluded his grasp. At one time, when he 
deemed himself sure of it, it was placed in commis- 
sion, and he was appointed first commissioner! But 4 
his artful, supple, and accommodating behavior at 
length prevailed, and he clutched the coveted prize 
— how trifling and fleeting a reward for such sacri- 
fice of manliness and principle! In short, his poli- 
tical career was totally unprincipled. In this respect, 
however, he was little worse than the best men of 
his time. One has only to read Fox’s letter to him, 


apologizing for offering the seals to his rival, Thur- 
low,—a letter of which the writer confessed that he 


felt ashamed—to understand how utterly corrupt 
and venal the politics and the politicians of the day 
were. It is pitiful and humiliating to observe men 
of great intellect prostrating themselves and prosti- 
tuting their powers in the strife for the baubles of 
office; but when two men like Thurlow and Wed- 
derburn were rivals for the same office, their unscru- 
pulousness, their servility, their insincerity, and 
their eagerness, fill one with amazement and shame. 
Their unworthiness as statesmen is in singular con- 
trast with their purity as judges. 

ee 


“THE MOOT”—AN OLD LAW CLUB. 


To the Editor of the Albany Law Journal: 


N the third quarter of the last century there existed 
in the city of New York, a constellation of remarka- 
ble men, who rose rapidly to be ranked among the dis- 
tinguished men of the land, embracing in the number 
prominent champions of the Revolution, profound 
statesmen, learned jurists, ripe scholars, eminent phi- 
lanthropists and enlightened proponents and wise 
constructors of the new governments under our State 
and national constitutions, and many of them called 
to fill leading positions created by those instru- 
ments. 

It was natural that individuals of such promising 
mark should, at an early day, and in the exercise of a 
laudable ambition, form themselves into clubs and as- 
sociations for mutual improvement and mental and 
professional discipline. As early as 1768, and probably 
for some time before, there existed in that city a de- 
bating club, composed of young gentlemen whose sub- 





sequent history accords to them the high character 


before referred to. Such of the minutes of this club 
as have been preserved are, with one exception, in the 
handwriting of Peter Van Schaack. The exception 
referred to is the minutes of an interesting debate 
had on the 22d of January, 1768, on the question, 
“Whether, in an absolute monarchy, it is better that 
the crown should be elective than hereditary.’’ The 
proceedings of that meeting are in the handwriting of 
Egbert Benson. He presided on that occasion and 
took minutes of the debate; and it will not surprise 
those who are acquainted with his subsequent history 
to be informed that he decided the question in favor 
of an elective crown. And yet, on the question de- 
bated at another time, ‘‘ Whether, in the constitution 
of Great Britain, it was a good political maxim that 
the king could do no wrong,”’ this prominent cham- 
pion of the Revolution took the affirmative side. His 
precise argument was, that inasmuch as there was no 
mode of trying or punishing a king, the law consid- 
ered that it would be better to say that the king could 
do no wrong, than to suppose him to do wrong and yet 
not to punish him. Benson’s position was not dic- 
tated by any real desire to screen the king from pun- 
ishment, but he was willing to let his majesty off in 
order to establish an abstract principle. 

True, however, to those principles which governed 
him in the Revolution, Benson concluded his argument 
by maintaining that the people, “‘ if sensibly oppressed, 
would break all ties of allegiance and assert their nat- 
ural rights,’’ and that “they would new-model the 
constitution, as was the case in Rome upon the expul- 
sion of the Tarquins.” 

In this ripening spirit of republican independence, 
he declared at the very commencement of the war, 
that he “did not fear Lord North, nor Lord Mans- 
field, nor all the lords and devils upon earth.”’ 

But I desired, in the preparation of this paper, more 
particularly to speak of another pre-revolutionary 
club which existed in the city of New York through 
the last half of the decade which immediately pre- 
ceded the Revolution. This society was called ‘‘ The 
Moot.’ It was composed entirely of lawyers, who met 
regularly to discuss legal questions only. It was 
formed in 1770, and continued its meetings down to 
the 7th of April, 1775, or a few days previous to the 
battle of Lexington, which was the precursor in this 
city as elsewhere of the dissolution of many social 
ties. 

The first officers of the Society were William Living- 
ston, President; William Smith, Vice-President; and 
Samuel Jones, Secretary. Mr. Jones was succeeded as 
Secretary by Mr. Jay, and he by Peter Van Schaack, 
who held that office during the two last years of the 
existence of the Moot. He was the last custodian 
of its records; some of which are still preserved, and 
are matters of curious reference for a modern lawyer. 

The deliberations of the club were rendered highly 
useful by the regular attendance of the elder members 
of the bar, who participated in the debates upon a 
footing of perfect equality with their juniors. The 
names of those veteran lawyers, William Smith, Sam- 
uel Jones, James Duane, John M. Scott, Richard Mor- 
ris, William Livingston, and Benjamin Kissam, need 
but be mentioned to prove that the debates in which 
they participated could not have been barren of legal 
sagacity, or of profound research into the hidden wis- 
dom of the common law. 

This society was established at a time when party 
spirit in the province had risen or was rising to a 
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height, and this fact will probably account for the in- 
troduction of this curious article into the constitution 
of The Moot: 

**5. No member shall presume, upon any pretense, 
to introduce any discourse about the party politics of 
this Province, and to persist in such discourse after 
being desired by the President to drop it, on pain of 
expulsion.” 

With the exception of the first meeting at Barden’s, 
and the second at Sam. Francis’, The Moot held its 
sessions at Bolton’s. 

The following gentlemen were regular members of 
this society: William Livingston, Benjamin Kissam, 
Richard Morris, Samuel Jones, John Jay, William 
Smith, John Morin Scott, James Duane, John Tabor 
Kempe, Robert R. Livingston, Jun., Egbert Benson, 
Peter Van Schaack, Stephen Delancey, David Mat- 
thews, William Wickham, Thomas Smith, Whitehead 
Hicks, Rudolphus Ritzma, Gouverneur Morris and 
John Watts, Jun. 

When, in the history of the bar of the city of New 
York, has there been, at any one time, such an array 
of able lawyers as is exhibited in those twenty mem- 
bers of The Moot, constituting as they did almost the 
entire bar, not only of the city, but of the province of 
New York! 

As will readily be believed, the discussions of this 
body were conducted with great gravity. They were 
carried, on some questions, through several successive 
meetings, in consequence of what was deemed the im- 
portance of the question, and the desire to arrive at a 
correct conclusion. It is traditionary that the conclu- 
sions thus arrived at were considered as settling the 
law on those points, giving to The Moot the character 
of a court of the last resort. 

The records of this body disclose what I think may 
be regarded by the profession as an interesting his- 
torical fact. They show that on the 3d day of Feb- 
ruary, 1773, it was ordered ‘‘ that three members of The 
Moot should be appointed on every first Friday in the 
months of April, July, October and January to take 
note of all questions of law that may be agitated in 
the Supreme Court during the succeeding term, and 
that they make report thereof and produce them to 
The Moot with all convenient speed.” 

The Moot thus, as it were, resolved itself into a tri- 
bunal for the supervision, if not the correction of the 
errors, of the Supreme Court. 

The first committee appointed under this order were 
Mr. Duane, Mr. Jones and Mr. Jay, and they were the 
first reporters of the proceedings of our Supreme 
Court. The appointment of a regular reporter for 
that court, and the publication of its decisions in book 
form as now practiced, was not commenced until 
twenty years or more after the period of which I am 
now speaking. 

Although the meetings of The Moot were broken up, 
and its organization disrupted, by the turmoils of the 
Revolution, some at least of its members hopefully 
looked forward to the time when their reunions would 
be restored. Thus, in April, 1778, when a prospect of 
peace seemed to be opened by the recent alliance with 
France consequent upon the surrender of Burgoyne, 
Mr. Jay thus significantly wrote to an intimute friend 
and brother lawyer (who, like himself, had retired 
from New York in consequence of its occupation by 
British troops): ‘‘ The wise ones say we shall be in New 
York next winter.”’ To this Mr. Jay’s correspondent 
classically replied: ‘‘ Most sincerely do I wish that the 





prediction of the wise ones may be verified. Once 
more to enjoy those social and rational hours of which 
you and I have passed so many together, would be the 
height of my wishes. I could then say nunc dimittis ; 
or rather, I might wish to live forever. A recollection 
of those happy scenes, of our Clubs, our Moots, and 
our Broad Way Evenings fills me with pleasing melan- 
choly reflections. Fuimus Troes, fuit Tlium.’’* 

The great name of Alexander Hamilton does not 
appear in the surviving minutes of either of these 
clubs. He was probably too young to be a member of 
either of them; and he was licensed to practice in 1782. 
An old letter is before me, written from New York 
in February, 1784, which states: ‘‘ Phocion is said to 
be written by Col. Hamilton, a brave, good, sensible 
man. He has laid aside his regimentals, and now cuts 
a figure at the Bar.” H. C. VAN SCHAACK. 

Manutivs, December 22, 1875. 


—_—_—___——. 


CONFISCATION —AMNESTY PROCLAMATION 
— DEFECTIVE PROCESS. 


HE Supreme Court of the United States in Semmes, 

plaintiff in error, v. United States has just decided 
a question relative to the confiscation of property. 
Proceedings in rem. were instituted under the confis- 
cation act of July, 1863, against real property of the 
respondent, which proceedings resulted in the con- 
demnation of the property April 5, 1865. On the llth 
of the same month a writ of venditionis exponas was 
issued, commanding the marshal to sell the property 
on the 18th of the same month, but the marshal did 
not sell the same on that day, for the reason that the 
best price bid at the time did not amount to two- 
thirds of the appraised value of the property. It ap- 
pears that two lots of land were embraced in the libel 
and condemnation which, in fact, were not the prop- 
erty of the respondent. The decree was opened to 
correct this error; and the correction having been 
made, the residue of the lots were sold, in pursuance of 
a second advertisement, and the money was paid over 
to the clerk of the court. Held, that the decree of 
condemnation being entered nearly two years and a 
half before the President’s amnesty proclamation, the 
property in controversy fell within the exceptions in 
the proclamation and was not restored to the respond- 
ent; that the property condemned under the act of 
congress aforesaid became the property of the United 
States from the date of the decree of condemnation, 
and that as the decree was only opened for the purpose 
of releasing the two lots improperly included, the re- 
spondent could not take advantage of this; also that 
the respondent could not complain that the marshal 
postponed the sale. 

Proceedings under the confiscation act in question 
are justified as an exercise of belligerent rights against 
a public enemy, and are not in their nature a punish- 
ment for treason; consequently, confiscation being a 
proceeding distinct from and independent of the trea- 
sonable guilt of the owner of the property confiscated, 
pardon for treason will not restore rights to property 
previously condemned and sold in the exercise of bel- 
ligerent rights, as against a purchaser in good faith 
and for value. Per Clifford, J. In this case it was 
also held that a judgment would not be reversed by 
this court because the writ of error from the Circuit 
Court to the District Court was made returnable in 





* Letter from Peter Van Schaack. 
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December instead of November, as it should have 
been; nor because the writ of error was not returnable 
in accordance with the order allowing the same, nor 
according to the citation. The alleged defect did not 


appear to have injured the party complaining. 


a 


SALE OF GROWING TREES —STATUTE OF 
FRAUDS. 


ENGLISH COURT OF COMMON PLEAS. 


MARSHALL V. GREEN. 
(33 L. T., N. S., 404.) 


The plaintiff, being tenant in fee of certain copyhold land 
within a manor, by the custom whereof trees growing 
on the lands were the property of the tenant in fee, 
having let the land to a yearly tenant, sold by parol to 
the defendant twenty-two specific trees, then growing 
on the land, upon the terms that they were to be cut 
down by the defendant and “ got away as soon as pos- 
sible,” and to be paid for at a certain future day. The 
defendant almost immediately entered upon the land 
and cut down six of the trees, and sold to a third per- 
son the tops and stumps of several of the trees. The 

laintiff, then gave notice to the defendant that he 
ade him to enter on the land, or to cut down or 
carry away any of the trees, and caused the gate of the 
field in which the trees were to be locked. he defend- 
ant disregarded this notice, cut down the remainder of 
the trees, and carried away the whole twenty-two of 
them, for this purpose breaking open the locked gate. 
The plaintiff brought trespass. 

Held, by the court (Lord Coleridge, C.J., and Brett and 
Grove, JJ.), that such a contract was not “a contract 
for sale of lands, tenements, or hereditaments, or any 
interest in or concerning them”’ within the meaning 
of the 4th section of the statute of frauds; but that it 
fell within the 17th section of the statute of frauds, 
and that there was evidence of a sufficient acceptance 
and actual receipt to satisfy that section; and that (the 
court being at liberty to draw inferences of fact), con- 
sequently, the action was not maintainable. 

Held, also, by the court, that the parol license to enter and 
take the trees, being coupled with a valid sale of the 
trees, was irrevocable. 


orb: 


HE facts are as appear in the head note. 

Lord CoLERIDGE, C. J. (after stating the facts). 
Upon these facts it is plain that if there was a con- 
tract in point of law the plaintiff is wrong, for the 
property in the trees felled would be in the defendant, 
and the defendant would be right in going to take 
them away. If there was no valid contract the de- 
fendant is wrong. The land was not in the possession 
of the plaintiff, but in that of his tenant. The ques- 
tion is, whether by reason of either the 4th or 17th 
sections of the statute of frauds a writing is requisite 
for such a contract as this. First, was it ‘‘a contract 
or sale of lands, or any interest in or concerning them ?”’ 
Many discussions have taken place upon the exact 
meaning to be attached to the words of this section, 
and many decisions have been given, all of which it 
may not be possible to fully reconcile. If the matter 
were res integra, much might be said in favor of the 
view taken by Littledale, J., in Smith v. Surman, 9 B. 
& C. 561, 571, that they relate only to what may be 
termed conveyancing interests, that is, to contracts for 
the sale of the fee or of some less interest which 
would give the vendee a right to the use of the land 
for a specific period; but the matter is very far from 
being res integra, and contracts for certain natural 
products of the land have been held to fall within the 
4th section, and it is now too late to dispute the cor- 
rectness of such decisions. What, then, is the test? 
I myself despair of giving a true test or one that can 
be satisfactorily applied to every conceivable case. It 
is suggested that where you sell some thing which is to 
derive benefit from the land, you part with an ‘‘inter- 
est’ within the 4th section. This is an intelligible 





rule, but it is one that must vary according to times 
and seasons. I find in a book of great authority, 
which has received the sanction of that eminent law- 
yer, the late Mr. Justice Williams, in the notes to 
Duppa v. Mayo, Wms. Saunders, 1871 ed., p. 394, it is 
said ‘‘ that the principle of the decisions appears to be 
that wherever at the time of the contract it is con- 
templated that the purchaser should derive a benefit 
from the further growth of the thing sold from fur- 
ther vegetation and from the nutriment afforded by 
the land, the contract is to be considered as for an in- 
terest in land; but where the process of vegetation is 
over, or the parties agree that the thing sold shall be 
immediately withdrawn from the land, the land is to 
be considered as a mere warehouse of the thing sold, 
and the contract is for goods;” and, further, ‘‘ that it 
appears to be now settled that with respect to fructus 
industriales (é. e., corn and other growth of the earth 
which are produced, not spontaneously, but by labor 
and industry), a contract for the sale of them while 
growing, whether they are in a state of maturity or 
whether they have still to derive nutriment from the 
land, is not a contract for the sale of any interest in 
land, but merely for the sale of goods. Growing trees, 
though planted by the hand of man, do not fairly come 
under the designation of fructus industriales. I think 
we must look to the position of matters at the time 
of the contract, and I think that where at the time of 
the contract it is contemplated by the parties that the 
purchaser should derive benefit from the land, then 
there is a contract within the 4th section; but if the 
thing purchased is to be immediately withdrawn from 
the land, then, the parties having had no intention of 
dealing with any interest in or concerning land, the 
contract does not fall within that section. Applying 
this to the present case, the contract of the 27th Feb- 
ruary was for trees ‘‘to be got away as soon as possi- 
ble.’”’ Now a contract to sell trees to be cut down and 
carried away at once would seem, but for judicial de- 
cisions, nothing like a sale of an interest in land, and 
as it seems to me, there is no sufficient pressure of au- 
thority to prevent us from holding that, which but for 
those decisions would seem clear, namely, that the 
present is not a case falling within the 4th section; 
indeed, there is some direct authority to assist us in 
arriving at the conclusion which, in the absence of 
authority, would have seemed inevitable. The case of 
Smith v. Surman, 9 B. & C. 561, is a case only distin- 
guishable from the present by the fact that the trees 
were to be cut by the vendor; and the dicta of Little- 
dale, J., if well founded, as we think they are, which 
are to be found in the report of that case, are decisive 
of the present case, and confirmatory of our view of 
the law. The next question is whether, if this con- 
tract is within the 17th section, there has been a suffi- 
cient acceptance and actual receipt to satisfy the re- 
quirements of that section. This is a matter upon 
which there are an infinite number of reported decis- 
ions; the principle, however, which can from an early 
period be found in those decisions is, that there need 
not be an actual manual receipt by the buyer of the 
whole article; it is enough if there has been a con- 
structive acceptance and receipt. Was there here 
enough? Six of the trees were cut down before the 
countermand, and portions of them sold to a third 
person, without, it would seem, the actual knowledge 
of the plaintiff, but, as it must be taken, with his 
consent. What more could a purchaser do? Trees 
are bulky articles which cannot be carried away 
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merely by the hand, and the purchaser cuts off their 
tops and stumps and sells them, thus showing by his 
conduct that he adhered to the contract. If any thing 
short of actual manual receipt would do, what was 
done here was enough. He is allowed to deal with 
the goods as his own, and deals with them as only an 
owner has a right to deal. The cases of Hodgson v. 
De Bret, 1 Campb. 233; Anderson v. Scott, id. 235, and 
the judgment of Lord Kenyon in Chaplin v. Rogers, 1 
Fast, 191, appear directly in point. Lord Kenyon, in 
Chaplin v. Rogers, 1 East, 194, says: ‘“‘ Where goods 
are ponderous, and incapable of being handed over from 
one to another, there need not be an actual delivery.” 
The defendant, therefore, had a perfect right to go 
upon the land and carry out his contract, by cutting 
down and carrying away, as he did, the whole of the 
trees he purchased. I do not rely upon the fact that 
the land was not then in the possession of the plain- 
tiff, and therefore I express no opinion as to how far 
the fact that the plaintiff had no present interest in 
the land may strengthen the defendant’s case. 

Brett, J. It is admitted, that if the trees were the 
property of the defendant by virtue of a valid contract, 
no action lies. Upon the facts, it appears that no con- 
tract in writing was signed by the plaintiff, and that 
the trees had not been taken away by the defendant 
before the plaintiff gave notice that he revoked the 
contract. It was said, first, that the contract was 
one within the 4th section of the Statute of Frauds, 
and, secondly, that, if not within the 4th section, 
but within the 17th, there was no sufficient accept- 
ance and actual receipt. A contract may concern 
land in various ways. It may relate to something 
in the land, to something affixed to the land, or 
to something both in the land and affixed to it. 
Certain tests have been applied for the purpose of, 
determining whether or not a contract falls within the 
4th section. Most of these tests are given in the notes 
to Duppa v. Mayo, W. Saund. (ed. 1871) 394, an edition 
which has the sanction of the authority of a learned, 
eminent and profound lawyer, and which has just been 
referred to by the lord chief justice. In this case, the 
subject-matter of the contract, timber trees, was to be 
taken away by the buyer immediately ; applying, there- 
fore, the tests given in the notes to Duppav. Mayo, the 
contract regards only trees, and is within the 17th 
section and not within the 4th. There was no writing, 
therefore we must ascertain whether there was accept- 
ance and actual receipt before the countermand. 
That there was acceptance was hardly questioned. 
Was there evidence of actual receipt? I say, was there 
evidence; because, though the question was tried by 
consent before the judge, it is left for this court to 
draw inferences from the facts. It appears that the 
vendor and owner of the trees was not in possession 
of the land, yet I think the case may be treated as 
though he were. Before the countermand, the de- 
fendant had a license to go on the land; he had a right 
to go there by reason of the parol contract; he went 
there and cut down six of the trees and lopped them. 
I do not rely upon the agreement to sell the stumps 
and tops, for I think the mere making of a sub- 
contract would not be enough, but there was more 
than this. Where there has been no carrying away of 
the thing sold, the question is, has the vendee been in 
actual possession of the thing sold, and done something 
to the thing itself which could only legally be done by 
the owner. I incline to think that something done 
concerning the thing would not be sufficient evidence, 





to be left to a jury, of actual receipt. In Hodgson v. 
Le Bret, 1 Campb. 233, the goods were marked by the 
purchaser with his name; that was the act of an 
owner. In Anderson v. Scott, 1 Campb. 235, the plain- 
tiff’s initials were marked upon the casks in his pres- 
ence, although they were upon the seller’s premises. 
The fact that the plaintiff allowed or procured this to 
be done in his presence was evidence to show that he 
intended to be the owner of the casks. Here, before 
there was any revocation of the verbal contract, what 
was done sufficiently satisfied the requirements of the 
statute as to actual receipt. The contract, therefore, 
was binding, and the defendant is entitled to suc- 
ceed. 

Grove, J. I have little to add. One point, how- 
ever, I wish to notice. In cases of this description, 
not only the subject-matter of the bargain is to be 
looked at, but also the intention of the parties as to the 
matter in respect of which they bargain. In Smith v. 
Surman, Sergeant Russell, in his argument, says: *‘ A 
sale of crops or trees, or other matters existing in a 
growing state in the land, may or may not be an in- 
terest in land according to the nature of the agree- 
ment between the parties, and the rights which such 
an agreement may give.”’ Littledale, J., in the same 
case (9 B. & C. 573), says: ‘“* The object of a party who 
sells timber is not to give the vendee any interest in 
his land, but to pass to him an interest in the trees, 
when they become goods and chattels.’’ By consider- 
ing what, in each case, was the object of the parties, 
many of the cases may, I think, be reconciled. Here 
the defendant merely intended to buy the trees; he 
had no intention of being interested in the land, he 
merely wanted timber and wished to have it severed 
from the land at once, he only bought so much wood. 
Iam, perhaps, hardly satisfied that the circumstance 
that the plaintiff was not in possession of the land 
was immaterial; it may be that the plaintiff had no 
right in the land except the right to remove the trees, 
and this may be a matter which strengthens the case 
for the defendant. It is not, however, needful to dis- 
cuss this question in the present case, as I agree that, 
independently of any considerations that may arise 
from the fact of the land being then the plaintiff’s 
tenant’s, the defendant is entitled to the verdict. 


—_——__4—___— 


CONVERSION— WHAT CONSTITUTES DELIV- 
ERY OF GOODS—DRAFTS DRAWN 
AGAINST CONSIGNMENT. 


UNITED STATES SUPREME COURT—OCT. TERM, 1875. 


Dows ET AL., plaintiffs in error, v. NATIONAL Ex- 
CHANGE BANK OF MILWAUKEE. 


McL. & Co. boughs wheat on the order of S. & Co. and paid 
for it with their own money. They drew drafts against 
it and consigned it to the cashier of a bank at M., to- 
gether with the bills of lading and the drafts. Invoices 
only were sent to 8.&Co. The bank og ey the 
drafts, and sent them, with the bills of lading, to a bank 
at W. with directions to hold the wheat until the drafts 
were paid. The bank at W. ordered the wheat to be de- 
livered at an elevator owned by 8. & Co., but instructed 
them to hold the tye and Galiver it only on payment 
of the drafts. C. sold the wheat to defendants 
without Staines the drafts. Held, that the title to the 
wheat was never in S. & Co., and that defendants were 
liable for a conversion to the bank at 


RROR to the Circuit Court for the Southern Dis- 
trict of New York. 
Mr. Justice STHONG delivered the opinion of the 
court. 
The verdict of the jury having established that the 
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wheat came to the possession of the defendants below 
(now plaintiffs in error), and that there was a conver- 
sion, there was really no controversy respecting any 
other fact in this case than whether the ownership of 
the plaintiffs had been divested before the conversion. 
The evidence bearing upon the transmission of the 
title was contained mainly in written instruments, 
the legul effect of which was for the court, and, so far 
as there was evidence outside of these instruments, it 
was either uncontradicted, or it had no bearing upon 
the construction to be given to them. We have, 
therefore, only to inquire to whom the wheat be- 
longed when it came to the hands of the defendants, 
and when they refused to surrender it at the demand 
of the plaintiffs. 

It is not open to question that McLaren & Co., hav- 
ing purchased it at Milwaukee and paid for it with 
their own money, became its owners. Though they 
had received orders from A. F. Smith & Co. to buy 
wheat for them and to ship it, they had not been sup- 
plied with funds for the purpose, nor had they assumed 
to contract with those from whom they purchased on 
behalf of their correspondents. They were under no 
obligation to give up their title or the possession on 
any terms other than such as they might dictate. If, 
after their purchase, they had sold the wheat to any 
person living in Milwaukee or elsewhere, other than 
A. F. Smith & Co., no doubt their vendee would have 
succeeded to the ownership. Nothing in the agency 
for A. F. Smith & Co. would have prevented it. This 
we do not understand to be controverted. Having, 
then, acquired the absolute ownership, McLaren & Co. 
had the complete power of disposition, and there is no 
pretense that they directly transferred their owner- 
ship to A. F. Smith & Co. They doubtless expected 
that firm to become purchasers from them. They 
bought from their vendors with that expectation. Ac- 
cordingly they drew drafts for the price, but they 
never agreed to deliver the wheat to the drawees unless 
upon the condition that the drafts should be accepted 
and paid. They shipped it, but they did not consign 
it to Smith & Co., and they sent to that firm no bills 
of lading. On the contrary, they consigned the wheat 
to the cashier of the Milwaukee bank and handed 
over to that bank the bills of lading as a security for 
the drafts drawn against it—drafts which the bank 
purchased. It is true they sent invoices. That, how- 
ever, is no significance by itself. The position taken 
on behalf of the defendants, that the transmission of 
the invoices passed the property in the wheat without 
the acceptance and payment of the drafts drawn against 
it, is utterly untenable. An invoice is not a bill of 
sale, nor is it evidence of a sale. It is a mere detailed 
statement of the nature, quantity, and cost or price of 
the things invoiced, and it is as appropriate to a bail- 
ment asitistoasale. It does not of itself necessarily 
indicate to whom the things are sent, or even that they 
have been sent at all. Hence, standing alone, it is 
never regarded,as evidence of title. It seems unneces- 
sary to refer to authorities to sustain this position. 
Reference may, however, be made to Shepherd v. Har- 
rison, Law Rep., 4 Ap. Cas. 116, and Newcomb v. The 
Boston and Lowell Railroad Company, 115 Mass. 230. 
In these and in many other cases it has been regarded 
as of no importance that an invoice was sent by the 
shipper to the drawee of the drafts drawn against the 
shipment, even, when the goods were described as 
bought and shipped on account of and at the risk of 
the drawee. 





It follows that McLaren & Co. remained the owners 
of the wheat, notwithstanding their transmission of 
the invoices to A. F. Smith & Co. As owners, then, 
they had a right to transfer it to the plaintiffs as a se- 
curity for the acceptance and payment of their drafts 
drawn against it. This they did by taking bills of 
lading deliverable to the cashier of the plaintiffs and 
handing them over with the drafts when the latter were 
discounted. These bills of lading unexplained are al- 
most conclusive proof of an intention to reserve to the 
shipper the “jus disponendi ’’ and prevent the property 
in the wheat from passing to the drawees of the drafts. 
Such is the rule of interpretation as stated in Benja- 
min on Sales, page 306, and in support of it he cites 
numerous authorities, to only one of which we make 
special reference —Jenkyns v. Brown, 14 Q. B. 496. 
There it appeared that the plaintiff was a commis- 
sion merchant, living in London, and employing Klin- 
gender & Co. as his agents at New Orleans. The 
agents purchased for the plaintiff a cargo of corn, pay- 
ing for it with their own money. They then drew 
upon him at thirty days’ sight, stating in the body of 
the drafts that they were to be placed to the account 
of the corn. These drafts they sold, handing over to 
the purchaser with them the bills of lading, which 
were made payable to the order of Klingender & Co., 
the agents, and they sent invoices and a letter of ad- 
vice to the plaintiff, informing him that the cargo was 
bought and shipped on his account. On this state of 
facts the court ruled that the property did not pass to 
the plaintiff; that the taking of a bill of lading by 
Klingender & Co., deliverable to their own order, was 
‘‘nearly conclusive evidence that they did not intend 
to pass the property in the corn, and that by indorsing 
the bills of lading to the buyer’of the bills of exchange 
they had conveyed to him a special property in the 
cargo, so that the plaintiff’s right to the corn could 
not arise until the bills of exchange were paid by him. 
And that such is the legal effect of a bill of lading 
taken deliverable to the shipper’s own order; that it 
is inconsistent with an intention to pass the ownership 
of the cargo to the person on whose account it may 
have been purchased, even when the shipment has been 
made in the vessel of the drawee of the drafts against 
the cargo, has been repeatedly decided. Turner v. The 
Trustees of the Liverpool Docks, 6 Exch. 543; Schorman 
v. Railway Co., Law Reps., 2 Cha. Ap. 336; Ellerslaw 
v. Magniac, 6 Exch. 570. In the present case the wheat 
was not shipped on the vessels of A. F. Smith & Co., 
and the bills of lading stipulated for deliveries to the 
cashier of the Milwaukee bank. When, therefore, the 
drafts against the wheat were discounted by the bank, 
and the bills of lading were handed over with the 
drafts as security, the bank became the owner of the 
wheat and had a complete right to retain it until pay- 
ment. The ownership of McLaren & Co. was trans- 
mitted to it, and it succeeded to their power of dis- 
position. That the bank never consented to part with 
its ownership thus acquired, so long as the drafts it 
had discounted remained unpaid, is rendered certain 
by the uncontradicted written evidence. It sent the 
drafts, with the bills of lading attached, to the Mer- 
chants’ Bank, Watertown, accompanied with the most 
positive instructions, by letter and by indorsement on 
the bills, to hold the wheat until the drafts were paid. 
And when, subsequently, the Merchants’ Bank sent 
orders to the masters of the carrying vessels to de- 
liver it to the “‘Corn Exchange Elevator, Oswego, N. 
Y.,’’ they accompanied the orders with letters to A. F. 
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Smith & Co., the proprietors of the elevator, contain- 
ing clear instructions to hold the grain and “deliver” 
it only on payment of the drafts. To these instruc- 
tions Smith & Co. made no objection. Now, as it is 
certain that whether the property in the wheat passed 
to Smith & Co. or not depends upon the answer which 
must be given to the question whether it was intended 
by McLaren & Co., or by the Milwaukee bank, their 
successors in ownership, that it should pass before pay- 
ment of the drafts, where can there be any room for 
doubt? What is there upon which to base an infer- 
ence that it was intended A. F. Smith & Co. should be- 
come immediate owners of the wheat and be clothed 
with a right to dispose of it at once? Such an infer- 
ence is forbidden, as we have already said, by the bills 
of lading made deliverable to W. G. Fitch, cashier of 
the Milwaukee bank, and it is inadmissible, in view of 
the express orders given by that bank to their special 
agents, the Merchants’ Bank at Watertown, directing 
them to hold the wheat subject to the payment of the 
drafts drawn against it. No intent to vest immediate 
ownership in the drawees of the drafts can be implied 
in the face of these express arrangements and posi- 
tive orders to the contrary. It is true that A. F. Smith 
& Co. were the proprietors of the Corn Exchange ele- 
vator, and that the wheat was handed over to the 
“eustody of the elevator” at the direction of the 
Merchants’ Bank, but it cannot be claimed that was a 
delivery to the drawees under and in pursuance of 
their contract to purchase. The Merchants’ Bank, 
having been only special agents of the owners, had 
no power to make such a delivery as would divest the 
ownership of their principals. Stollenwerk et al. v. 
Thatcher, 115 Mass. 124. And they made no attempt 
to divest that ownership. They guardedly retained 
the “jus disponendi.”’ Concurrently with their di- 
rections that the wheat sbould be delivered to the 
elevator, in the very orders for the delivery, they 
stated the cargoes were for the account of W. G. Fitch, 
cashier, and were to be held subject totheirorder. By 
accompanying letters to the proprietors of the eleva- 
tor, they stated the cargoes were delivered to them 
“to be held subject to and delivered only on payment 
of the drafts drawn by McLaren & Co.”’ All this con- 
templated a subsequent delivery, a delivery after the 
receipt of the grain in the elevator and when the drafts 
should be paid. It negatives directly the possibility 
that the delivery inte the elevator was intended as a 
consummation of the purchase or as giving title to the 
purchasers. It was a clear case of bailment, utterly 
inconsistent with the idea of ownership in the bailees. 
A man cannot hold as bailee for himself. By the act of 
accepting goods in bailment he acknowledges a right or 
title in the bailor. When, therefore, as was said in 
the court below, ‘“‘the proprietors of the Corn Ex- 
change Elevator, or A. F. Smith & Co., received the 
wheat under the instructions of the Merchants’ Bank, 
they received it with the knowledge that the delivery 
to them was not absolute; that it was not placed in 
their hands as owners, and that they were not thereby 
to acquire title.’ They were informed that there 
was no intention with the holders of the drafts and 
bills of lading to let go their ownership so long as the 
drafts remained unpaid. The possession they had, 
therefore, was not their possession. It belonged to 
their bailors, and they were mere warehousemen and 
not vendees. 

We agree that where a bill of lading has been taken 
containing a stipulation that the goods shipped shall 





be delivered to the order of the shipper or to some 
person designated by him other than the one on whose 
account they have been shipped, the inference that it 
was not intended the property in the goods should 
pass, except by subsequent order of the person hold- 
ing the bill, may be rebutted, though it is held to be 
almost conclusive. And we agree, that where there are 
circumstances pointing both ways, some indicating an 
intent to pass the ownership immediately, notwith- 
standing the bill of lading, in other words, where there 
is any thing to rebut the effect of the bill, it becomes 
a question for the jury whether the property has passed. 
Such was the case of Ogg v. Shuter, 10 Law Reps., Com. 
Pleas, 159. There the ordinary effect of a bill of 
lading, deliverable to the shipper’s order, was held to 
be rebutted by the court sitting with power to draw 
inferences of fact. The delivery to the carrier was 
‘free on board,”’ and the bill of lading was sent to the 
consignor’s agent. The goods were also delivered into 
the purchaser’s bags, and there was a part payment. 
But in this case there are no circumstances to rebut 
the intent to retain ownership exhibited in the bills 
of lading and confirmed throughout by the indorse- 
ments on the bills, and by the written instructions to 
hold the wheat till payment of the drafts. Nothing 
in the evidence received or offered tended to show 
any other intent. Hence, there was no necessity of 
submitting to the jury the question whether there was 
a change of ownership. That would have been an in- 
vitation to find a fact of which there was no evidence. 
The circumstances relied upon by the plaintiffs in 
error, as tending to show that the property vested in 
A. F. Smith & Co., cannot have the significance attrib- 
uted to them. 

It is certainly immaterial that the wheat was con- 
signed to W. G. Fitch, cashier, care of the Merchants’ 
Bank, Watertown, and that it was thus consigned at 
the request of A. F. Smith & Co., made to McLaren 
& Co. Had it been consigned directly to that bank, 
and had there been no reservation of the “jus dispo- 
nendi’’ accompanying the consignment, the case might 
have beeu different. Then an intent to deliver to the 
purchasers might possibly have been presumed, but, 
as the case was, no room was left for such a presump- 
tion. The express direction to hold the wheat for the 
payment of the drafts, and to deliver it only on pay- 
ment, removes the possibility of any presumed intent 
to deliver it while the drafts remained unpaid. A ship- 
ment on the purchaser’s own vessel is ordinarily held 
to pass the property to the purchaser, but not so if the 
bill of lading exhibits a contrary intent; if thereby the 
shipper reserves to himself, or to his assigns, the do- 
minion over the goods shipped. Turner v. The Trus- 
tees of the Liverpool Docks, cited supra. There are 
many such decisions. A strong case may be found in 
the Court of Queen’s Bench, decided in 1840. It is 
Mitchell v. Ede, 11 Adol. & Ellis, N. S., 888. A Jamaica 
planter, being the owner of sugars, and indebted to 
the defendant residing in London, for more than their 
value, shipped them at Jamaica on the 4th of April, 
on a ship belonging to the defendant which was in the 
habit of carrying supplies to Jamaica to the owner 
of the sugars, and others, and taking back consign- 
ments from him and others. On the same day he 
took a bill of lading by which the goods were stipu- 
lated to be delivered to the defendant at London, he 
paying freight. Two days afterward (April 6), the 
shipper made an indorsement on the bill that the sug- 
ars were to be delivered to the defendant only on con- 
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dition of his giving security for certain payments, but 
otherwise to the plaintiff’s agent. He also drew drafts 
on the defendant. At the same time he indorsed the 
bill of lading and delivered it to the plaintiff, to whom 
he was indebted. The bill was never in the defend- 
ant’s hands. The sugars arrived in London, and the 
defendant paid the drafts drawn by the shipper, but 
did not comply with the conditions of the indorse- 
ment of April 6. On this state of facts it was held by 
the court that the plaintiff was entitled to the sugar; 
that the shipper had not parted with the property by 
delivering it on board the defendant’s ship, employed 
as it was, nor by accepting the bill of lading, as drawn 
on the 4th of April; and that he was entitled to 
change the destination of the sugars till he had delivered 
them, or the bill. In the case now in hand there 
never was an instant, after the purchase of the wheat 
by McLaren & Co., when there was not an express 
reservation of the right to withhold the delivery from 
A. F. Smith & Co., and also an avowed purpose to 
withhold it until the drafts should be paid. Consent 
to consign the wheat to W. G. Fitch, cashier, care of 
Merchants’ Bank, amounts, therefore, to no evidence 
of consent that it should pass into the control and 
ownership of the purchasers. 

It has been argued _on behalf of the plaintiffs in error 
that the correspondence between A. F. Smith & Co. 
and McLaren & Co. shows that the wheat was wanted 
by the former to supply their immediate need, and 
that, therefore, it was a legitimate inference both 
parties to the correspondence intended an immediate 
delivery. If this were so, it was still in the power of 
the vendors to change the destination of the property 
until the delivery was actually, or at least symboli- 
cally, made. And that the intention, if any ever ex- 
isted, was never carried out, the bills of lading prove. 
It may be that A. F. Smith & Co. expeeted to secure 
early possession of the wheat, by obtaining discounts 
from the Watertown bank, and then by taking up the 
drafts. If so, it would account for their request that 
the drafts and bills of lading might be sent through 
that bank, but that has no tendency to show an assent 
by either McLaren & Co. orthe Milwaukee bank, to 
an unconditional delivery of the property before pay- 
ment of the drafts. 

Nor does the fact that any engagement to hold them- 
selves responsible for the safe-keeping of the wheat 
for the plaintiffs, and subject to their orders until the 
drafts drawn against it should be paid, was exacted 
from the Watertown bank, have any tendency to 
prove such an assent. This was an additional pro- 
tection to the continued ownership of the plaintiffs, 
and the words of the engagement plainly negative any 
consent to a divesture of that ownership. 

Without reference, therefore, to the testimony of 
McLaren, which was in substance that before the ship- 
ments, Farwell, the agent of Smith & Co., was in- 
formed that while the shipping firm would agree to 
send their time drafts through any bank he might 
designate, and consign the property to any responsible 
bank Smith & Co. might designate, they would ad- 
here to their positive business rule in such cases, and 
on no account consent that any property so shipped 
should pass out of the control of the banks in whose 
care it had been placed until all drafts made against 
it had been paid; without reference to this, we 
think it clear the ownership of the wheat, for the 
conversion of which the defendants were sued, never 
vested in Smith & Co., never passed out of the plaintiffs. 








This is a conclusion necessarily drawn from the 
written and uncontradicted evidence, and there is 
nothing in any evidence received, or offered by the 
defendants and overruled by the court, which has 
any tendency to resist the conclusion. It is unneces- 
sary, therefore, to examine in detail the numerous 
assigments of error in the admission and rejection of 
evidence. None of the rulings have injured the de- 
fendants. 

If, then, the Exchange Bank of Milwaukee was the 
owner of the wheat when A. F. Smith & Co. under- 
took to ship it to the defendants, and when the de- 
fendants received it, and converted it to their use, the 
right of the bank to recover in this action is incontro- 
vertible. Smith & Co. were incapable of divesting 
that ownership. The defendants could acquire no 
title, or even lien, from atortious possessor. However 
innocent they may have been (and they were undoubt- 
edly innocent of auy attempt to do wrong), they could 
not obtain ownership of the wheat from any other 
than the owners. The owner of personal property can- 
not be divested of his ownership without his consent, 
except by process of law. It is not claimed, and it 
could not be, that the defendants were deceived or 
misled by any act of the plaintiffs. They are the vic- 
tims of a gross fraud perpetrated by A. F. Smith & 
Co., and however unfortunate their case may be, they 
cannot be relieved by casting the loss upon the plain- 
tiffs, who are at least equally innocent with themselves, 
and who have used the extremest precaution to pro- 
tect their title. 

It is sufficient to add that, in our opinion, there is 
no just réason for complaint against the instruction 
given by the circuit judge to the jury, and his rulings 
upon the subject of damages and interest. 

The judgment is affirmed. 


en 
RECENT AMERICAN DECISIONS. 


JUROR (MISCONDUCT OF). 


1. In a motion to set aside a verdict for the miscon- 
duct of a juror in conversing with an outsider about 
the case while it was on trial, it is not necessary to set 
out the conversion. Tomlinson v. Town of Derby, 41 
Conn, 268. 

2. Where a juror has conversed with a person not of 
the panel, respecting the case on trial, it is sufficient 
cause for setting aside the verdict, unless it appears 
that the successful party in the suit has not been bene- 
fited or the defeated party injured by the fact of the 
conversation. Ib. 

3. Where a juror allowed such a conversation, in 
which it was stated to him that if the plaintiff should 
recover $5,000 damages, he would have nothing left 
after paying his expenses, in which the juror expressed 
his concurrence, it was held, after a verdict for the 
plaintiff, that the effect of the conversation was pre- 
sumably to increase the damages allowed, and that the 
verdict ought to be set aside. Ib. 

MANDAMUS. 

1. Life insurance.— Mandamus will not lie to compel 
the admission of a claimant into an office that is al- 
ready filled by a de facto officer, who is discharging the 
duties of the office. Duane v. McDonald, 41 Conn. 
517. 

2. The question of the right of the incumbent must 
first be tried upon an information in the nature of a 
quo warranto. 1b. 
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MUNICIPAL CORPORATION. 


1. A municipal corporation may legally indemnify 
an Officer acting in good faith, for a loss incurred in 
the discharge of his official duty, but the duty must 
have been one authorized or imposed by law, and the 
matter one in which the corporation had an interest. 
Gregory v. City of Bridgeport, 41 Conn. 76. 

2. The common council of the city of Bridgeport, 
under authority of the city charter, enacted a by-law 
with regard to wharves and the anchoring, moving and 
mooring of vessels in the harbor, and appointed an 
officer called a superintendent of wharves to discharge 
the duties provided for in the by-law. The perform- 
ance of his duties was not enforced by a penalty, and 
he acted only upon application of parties interested 
and at their expense. In the discharge of his duty 
and while acting in good faith, he ordered a vessel 
lying at a wharf to be hauled astern to make more 
room for another at an adjoining wharf, and was sued 
by the owner of the wharf for damages. Held, that 
the city could not legally indemnify him for the ex- 
penses incurred by him in defending against the suit. 
Ib. 

8. And it seems, where the charter gave the common 
council power to “‘ ordain by-laws relating to wharves 
and the anchoring, moving and mooring of vessels,” 
and “to appoint all necessary officers to carry the by- 
laws into effect,”’ and the council passed a by-law 
creating the office of superintendent of wharves, and 
giving the officer “full power to order and regulate, 
whenever requested by the owner or lessee of any 
wharf, the mooring of vessels at such wharf,”’ that the 
by-law was not void as delegating to the superintend- 
ent of wharves the making of regulations which the 
charter gave the common council alone the power to 
make. Ib. 

NUISANCE. 

1. A person has no right without permission to go 
upon his neighbor’s land, from which surface water 
flows upon his own, and put earth upon it, or dig the 
soil, for the purpose of turning the flow of the water 
from his own land. Grant v. Allen, 41 Conn. 156. 

2. And it is no justification of the act that the flow 
of the water is endangering the wall of his house, and 
that he has given notice to the owner of the adjoin- 
ing lot and that the latter has neglected to take any 
action. Ib. 

RAILROAD. 

1. The constitutional power of the legislature to au- 
thorize towns to aid in the construction of railroads is 
too well established to be called in question. Douglas 
v. Town of Chatham, 41 Conn. 211. 

2. The statute giving mechanics a lien upon build- 
ings for work done and materials furnished in their 
erection, applies to buildings of a railroad company. 
Botsford v. New Haven, Middletown and Willimantic 


R. R. Co., 41 Conn. 454. 
THEFT. 


An officer of a bank with which a note of the de- 
fendant had been left for collection, called on the de- 
fendant with the note for payment. The defendant 
asked to be allowed to see the note, and on its being 
handed to him walked out of the room with it and 
secreted or destroyed it. In a prosecution against 
him for theft, it was held, on a motion of the defend- 
ant for new trial, that the court below properly charged 
the jury, that if the defendant obtained possession of 
the note with felonious intent, the act was theft. 
State v. Fenn, 41 Conn. 590. 





RULES OF PRACTICE IN CONDUCTING JURY 
TRIALS. 


N rendering the decision of the Supreme Court of 

the United States, in The First Unitarian Society 

of Chicago v Faulkner, an abstract of which was given 

in this JouRNAL for December 18th, Judge Clifford 

used the following language as to the conduct of jury 

trials, the point in question being as to the admission 
of certain evidence: 

“Rules of practice, in conducting jury trials, are 
necessarily somewhat flexible, and that remark applies 
as well to the rules having relation to the order of 
proof as to those which regulate the number of wit- 
nesses which a party may examine, or the time, man- 
ner or extent of a cross-examination. All agree that 
in ordinary cases the plaintiff must begin, and the 
general rule is that he must introduce all of his sub- 
stantive evidence before the defendant is required to 
open his defense, and the corresponding general rule 
applicable to the defendant is, that he must introduce 
all of his substantive evidence before the plaintiff is 
required to give evidence in rebuttal. Beyond all 
doubt those are good general rules, but it is competent 
for the presiding judge, in case the ends of justice re- 
quire it, to relax either of those rules of practice, and 
to allow evidence to be given by either party in such 
other order as he, the said judge, in the exercise of a 
sound discretion, may direct. Where an agreement 
was offered in evidence, and it was necessary, in order 
that it should be competent for the consideration of a 
jury, that proof should be given that the signer was 
authorized to execute it, and the instrument having 
been admitted before the authority of the signer was 
proved, the opposite party excepted to the ruling of 
the court in admitting it; but Judge Story held that 
there was nothing in the exception, and remarked that 
“it was as competent for the party to prove the author- 
ity after, as it was before, giving the agreement in 
evidence.”’ Bank v. Guttschlick, 14 Pet. 29. Equally 
decisive are the views of this court as expressed ina 
subsequent case in the same volume. Speaking of the 
general subject the court say, the mode of conducting 
trials, the order of introducing evidence, and the times 
when it is to be introduced, are properly matters be- 
longing to the practice of the Circuit Courts, with which 
this court ought not to interfere, unless it shall choose 
to prescribe some fixed general rules upon the subject, 
Railroad v. Stimpson, 14 Pet. 463; Wood v. United 
States, 16 id. 361; Kelly v. Crawford, 5 Wall. 790. 

State courts have adopted the same rules of practice, 
and they are of such immediate necessity that we 
should come to the same conclusion, even if the ques- 
tion was not controlled by the repeated decisions of 
this court. Smith v. Britton, 4 Humph. 202; Cushing 
v. Billings, 3 Cush. 159; Caton v. Carter, 9 G. & J. 477. 
Whenever the strict rule is relaxed in such a case, it is 
the duty of the party to whom the indulgence has been 
extended to make good the assurances given to the 
court, and in case of unreasonable delay it would be 
quite proper for the court to call attention to the sub- 
ject, and inform the delinquent party that the evidence 
admitted would be stricken out unless proof to lay the 
foundation for its admission was introduced before 
the evidence was closed. Nor must it be understood 
that the other party can remain silent and suffer an 
error to be committed by the court, in order that he 
may have a valid exception if the verdict is in favor of 
his adversary.” 
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BOOK NOTICES. 


Commentaries on the Law of Married Women, under the 
Statutes of the Several States, and at Common Law and in 
Equity. By Joel Prentiss Bishop. Vol. Il. Boston: 
Little, Brown & Company, 1875. 

R. BISHOP declares in the Preface that it has been 
a source of great unhappiness to him that so long 
atime—now some five years—should have elapsed 
between the publication of the first and the present 
volume of this work, and gives as a reason that unex- 
pectedly all his other books were found to be nearly 
out of print, and the making of the required new edi- 
tions both detained him long and left him too little 
strength to proceed with this volume. The excuse is 
so rare —so very few are the authors who find their 
other books to be nearly out of print—that no one 
will fail to receive it as entirely satisfactory. And we 
hope, too, that the excuse may prove profitable to the 
writers of the law books of the future in teaching 
them that thoroughly good law books do get ‘out of 
print’’ time and again—a thing which very seldom 
happens to a poor book, or to one even moderately 
good. 

The first volume of this work was devoted to a con- 
sideration of the common law relating to the subject, 
with the exception of a few minor topics which have 
been here introduced; but the principal scope of the 
present volume, as the author tells us, ‘‘is to bring to 
view the recent legislation, with the interpretation of 
it given by the courts; and to show how it modifies the 
doctrines of the unwritten law, both those doctrines 
which were presented in the first volume and those 
which were reserved for this.’’ And he adds: ‘“ The 
method in this volume will be to keep constantly in 
mind the statutes, even at those points where the 
principal purpose is to state the unwritten law.”’ 

The legislation of this country having for its object 
the freeing of married women from the disabilities 
imposed upon them by the common law, had its origin 
in 1848, and from that time to this hour the exact status 
of married women has been one of the most serious 
problems that have perplexed the courts and the pro- 
fession. The obscurity of statutes, the fallibility of 
judges and the vacillation of legislatures have often 
led to the utmost confusion, but Mr. Bishop is confi- 
dent of his ability to be the Moses that shall lead us 
up into the clear light of ‘‘legal principle’ and ‘ legal 
reason.’’ Nor do we discover any adequate ground 
for doubting his ability so to do. The method in 
which he has treated the subject, while it may disap- 
point the “ practitioner,” looking solely for cases, will 
aid to a clearer comprehension of principles and to 
juster rules of interpretation. His method he gives 
as follows: ‘* After stating in a series of chapters some 
rules by which these statutes are interpreted, and the 
effect of some forms of statutory provision under the 
restraints of our written constitutions — and bringing 
to view the doctrines which determine the conse- 
quences of these statutes in things beyond their 
terms, with some-special applications of these doc- 
trines —we shall take up the several topics more at 
large; the author to say and cite what may seem nec- 
essary in connection with each of them. Lastly, if 
space remains, and so far as it will permit us, we shall 
travel through the several States for things peculiar 
to each in its order. Such is the general outline, but 
the particulars will be seen as we proceed. The result 
will be that our discussion will be one not to be much 
affected in value by statutory changes in the law, and 





that the reader will be furnished alike with the cases 
and with the material from which he can satisfy him- 
self how each leading question connected with the 
subject ought to be answered.” His treatment of 
some topics, as, for instance, charging the separate 
statutory estate in equity, is too brief to be satisfac- 
tory, but what he says is always to the point and sug- 
gestive. The work deserves and will receive a warm 
welcome. 


—— 


United States Digest. First Series. Vol. VI By Benja- 


II. 
4 Vaughan Abbott. Boston: Little, Brown & 


This volume contains the titles between ‘“ Judg- 
ment ’’ and “Master,” both inclusive. The heaviest 
titles are ‘“‘ Judgment,’’ which occupies 363 pages; 
“Justices of the Peace,’ 128 pages; ‘‘ Landlord and 
Tenant,” 124 pages, and “‘ Limitation of Actions,” 142 
pages — each a treatise in itself quite as extensive and 
as coherent as many of our modern “ treatises,” and 
much more comprehensive. The classification is uni- 
formly good, and this renders even the longest titles 
easy of examination. While there is here and there 
an error, the work is on the whole accurate and relia- 
ble — reliable just to the extent that any digest ought 
to be relied on. The lawyer who will, in any matter 
of importance, rest upon the statement of any digest, 
ought to be, as he is quite sure to be, occasionally mis- 
led. To collect and exhibit under one view the points 
adjudicated by all the courts in all the States of this 
country is a very considerable undertaking, and if well 
accomplished, as it is being by Mr. Abbott, it will 
prove an undertaking of great advantage to the pro- 
fession. 

—_>—_—_—_ 


CORRESPONDENCE. 


CONVICTIONS FOR LESSER OFFENSES. 


To the Editor of the Albany Law Journal: 

DEAR Str—In your issue of the 18th inst., after 
stating the rule of the old common law, that “‘ upon an 
indictment for a felony there could be no conviction 
for the minor offense of a misdemeanor,” you refer 
to North Carolina as departing from this rule, and 
cite State v. Upchurch, 9 Ired. 455. Whatever may have 
been established by that case, the old rule of the com- 
mon law has recently been approved in this State. In 
State v. Durham, 72 N. C. R. 447, Bynum, J., deliver- 
ing the opinion of the court, declares that in an in- 
dictment for a felony (containing only one count) there 
cannot be aconviction for a minor offense included 
within such felony, if such minor offense be a misde- 
meanor. Probably this view does not conflict with 
State v. Upchurch. That was not a case where a frac- 
tional part or constituent of a felony (as the assault in 
rape) was carved out of the whole transaction and made 
the basis of a distinct charge, but where an act con- 
stituting a mere misdemeanor was charged as a felony. 
Hence we find the court saying: ‘‘ For the prisoner it 
was contended that although he was convicted of an 
act which in law is a misdemeanor, yet he could not 
be punished for it, because the indictment charged it 
asafelony. The reason does not strike one as very 
satisfactory ; for the truth appears upen the record so 
that the appropriate punishment for the offense, as it 
legally is, may and must be inflicted.” 

Very respectfully, 
Hue F. Murray. 

Wrtson, N. C., December 20, 1875. 
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CHRISTIANITY AND THE COMMON LAW. 


To the Editor of the Albany Law Journal: 

Srr— In the number of THe AtBANY LAW JOURNAL 
of December 4, 1875, there appeared an article, the 
heading of which is, “Is Christianity a part of 
the common law of the country,’’ and in answer to 
that question I will refer the readers of your journal, 
and the profession generally, to the decision of the 
United States Supreme Court, reported in 2 How. 
(U. 8.) 127; also to a New York decision, reported in 
8 Johns. 290, and to 1 Bancroft’s History (U. 8.) p. 243. 

December 10, 1875. J. H. EB. 

—_—__ > ——— 


NOTES. 


E have received the first number (November) of 
The New Zealand Jurist, new series, of which G. 
B. Barton, of the Middle Temple, Barrister at Law, is 
Editor, and Reith and Wilkie, Dunedin, are Publish- 
ers. It is to be issued monthly, and will report “ all 
cases of importance decided by the Supreme Court in 
its different districts and by the Court of Appeal.” 
Besides this, the columns of the first sheet of each 
number will be devoted to the discussion of legal ques- 
tions and to matters of interest to the profession. 
This first number is very excellent in every respect — 
editorial matter, reports, arrangement and letter- 
press. A feature of the Jurist that ought to commend 
it in some parts of this country are its eases on min- 
ing law. We notice a reference to the case of Tilton 
v. Beecher, which has reached even the islands of the 
sea.—— The General Terms of the Supreme Court for 
the year will, we believe, be held at the same times 
and places as during the year past except in the Third 
Department, where they are announced for the follow- 
ing times and places: The second Tuesday in January 
at the City Hall in Albany; the first Tuesday in May 
at the Court House in Binghamton; the first Tuesday 
in September at the Town Hall in Saratoga Springs; 
the second Tuesday in November at the City Hall in 
Albany. The Associate Justices of the General Terms 
for the next five years have not been designated at this 
writing (Thursday). 

The Law Times gives some statistics of judicial labor 
in England for the year covered by the last report, 
which is of interest in this country for comparative 
study. The number of days of sitting for the whole 
of the circuits was 8,082 in 1874, against 8,014 in 1873; 
7,973 in 1872; 8,041 in 1871; 8,085 in 1870; 7,909 in 1869; 
7,987 in 1868; and 7,893 in 1867. The number for 1874 
gives 61.7 causes for each day of sitting, calculating on 
the total number of causes determined. This average 
was 61.1 for 1873; 64.2 for 1873; 64.9 for 1871; for 1870, 
64.7; for 1869, 68.5; for 1868, 71.7; for 1867, 68.7; for 
1866, 62.1; for 1865, 57.1. The greatest number of days 
of sitting on any circuit in 1874 was 338, on Circuit No. 
6, for which there are two judges; the greatest number 
for a single judge was 172, on Circuit No. 27; the low- 
est was 101 on Circuit No. 5, against 298 on Circuit No. 
6; 174 on Circuit No. 12, and 104 on Circuit No. 5, re- 
spectively, the highest and lowest numbers in 1873. 
The highest average number of causes determined on 
each day of sitting was 143, on Circuit No. 13; the 
lowest 24, on Circuit No. 28. In the preceding year 
the highest average was 152, on Circuit No. 13; the 
lowest 25 each, on Circuits Nos. 28 and 82. In 1872 the 
highest average was 142, on Circuit No. 13; the lowest 
25, on Circuit No. 32. 





The Bar Association of New York held a meeting 
on Tuesday night to consider the reports of commit- 
tees. The report of the committee on litigated busi- 
ness, which we have elsewhere noticed, was discussed 
at length. The report of the committee on the State 
Bar Association was to have been considered, but we 
presume was not reached. The committee on the law 
relating to admissions to the bar made a lengthy re- 
port, disapproving the present system of admitting 
upon the mere diploma of a law school, and recom- 
mending at least a course of two years in a law school 
with one year’s clerkship in an office as a condition of 
admission. We shall notice this report at length here- 
after. Resolutions were adopted complimentary to 
Montgomery H. Throop and Judge Johnson for their 
work on the revision of the statutes, and a committee 
was appointed to examine the part completed. 

The new English Court of Appeal has affirmed the 
decision of the Court of Queen’s Bench iin the case 
of Sneesby v. The Lancashire and Yorkshire Railway 
Co., L. R., 9 Q. B. 263; S. C., 8 Eng. Rep. 337, which 
is an interesting case upon the vexed question of re- 
moteness of damages in actions of tort. The facts of 
the case are as follows: ‘‘Some cattle, the property of 
the plaintiff, were being driven along an occupation 
road about 11 p.m. The road crossed some sidings of 
the defendants’ railway on a level,’and while the cattle 
were crossing the sidings the defendants’ servants, 
negligently and without warning, sent some trucks 
violently down an incline into the sidings. The cattle 
were dispersed, and, in spite of the efforts of the dro- 
vers, six or seven of them were not found till the next 
morning, when they were found on the line, having 
been run over by a passing train. Their tracks were 
traced, and they appear to have gone along the road 
for some distance, then into a garden and orchard, 
the property of the defendants, and then, through the 
defective fence, on to the railway. The Court of 
Queen’s Bench held that the death of the cattle,was the 
result of the negligence of the defendants’ servants, 
and that the damage was not too remote, and the 
Court of Appeal, without calling on counsel for the 
plaintiff, affirmed that decision. The difficulty in con- 
nection with the question of damage resulting from 
a tortious act of the defendant, appears to be con- 
nected with the diversity between the rules laid down 
in two well-known leading cases: Scott v. Shepherd, 2 
W. Bl. 892; 1 Sm. L. C., and Vicars v. Wilcocks, 8 
East, 1; 2Sm. L. C. The rule adopted by the court 
in Scott v. Shepherd, is that a tort feasor is liable for 
any consequence of his tortious act connected with 
such act by an unbroken “chain of effects.’’ In 
Vicars v. Wilcocks, the court held that the damage 
alleged in support of an action for slander must be 
the legal and natural consequence of the words spoken. 
And in Lynch v. Knight, 9 H. of L. Cas. 577, where the 
case of Vicars v. Wilcocks was much discussed, Lord 
Wensleydale says: “I strongly incline to agree, that 
to make the words actionable by reason of special 
damages, the consequence must be such as, taking hu- 
man nature with its infirmities, and having regard to 
the relationship of the parties concerned, might fairly 
and reasonably have been anticipated and feared 


would follow from the speaking of the words, not 
what would reasonably follow, nor what we might 
think ought to follow.’’ Thus establishing an inter- 
mediate principle, wider than the rule in Vicars v. 
Wilcocks, and yet not going the full extent of the rule 
in Scott v. Shepherd. 
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ALL communications intended for publication in the 
LAW JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 


The Albany Law Journal. 
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CURRENT TOPICS. 


See elective method of securing a judiciary re- 

ceives a hard blow from Ex-Governor Dix, who, in 
a recent lecture on ‘‘Social and Political Evils,” 
recommends that our principal judicial officers 
should be appointed for life, instead of elected for 
a limited period. An amendment to the New York 
Constitution was rejected a few years ago, by which 
the present system seems likely to be continued in 
this State. In our Court of Appeals we have had 
no reason to complain of the working of the elective 
system; but, in some of the minor judicial officers, 
we have had occasion to regret the prevalence of 
the system. But, upon general principles, the ex- 
governor is right when he says that there is a radical 
objection to the election of judicial officers for a 
limited term. He shows that it is opposed to the 
whole theory of judicial independence, and that the 
province of the judiciary is to give the true inter- 
pretation to the constitution and the laws, and to 
adjudge their application to cases which arise in the 
various transactions of society; and no judicial sys- 
tem is perfect which does not place its incumbents 
above all biases of personal interest and their adju- 
dications beyond the influence of ali authority. He 
is of the firm opinion that sooner or later we shall 
return to the system of having our judges appointed 
for life or during good behavior. 


The New York Common Pleas has just decided a 
question involving the validity of the Act of 1860, 
prohibiting the giving of theatrical and other enter- 
tainments in New York city. It is held that it is 
competent for the Legislature to determine what 
pastimes or amusements have a tendency to inter- 
rupt public tranquillity or cause agitation or disturb- 
ance, and may, consequently, with a view to secure 
tranquillity, quiet and freedom from disturbance, 
prohibit such amusements or pastimes, and thus 
preserve the public peace; and the Legislature, 
judging from the title of the act, evidently regarded 
the giving of theatrical and other performances in 
the city of New York on Sunday as vicious, sub- 
versive of the public welfare, and tending to disturb 
the public peace. To preserve order means to keep 
or preserve the established mode of proceeding. 
By the Revised Statutes, all work or labor on Sun- 

Vou. 13.— No. 2. 
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day, except of necessity or charity, are forbidden. 
The established mode of proceeding for a good and 
law-abiding citizen is to refrain from labor on Sun- 
day. Actors and others undertaking Sunday per- 
formances violate this condition as established by 
the Revised Statutes, and the act forbidding this 
violation is an act to restrain them from violations 
of public order, and is therefore valid. Opinions 
were delivered by Judges Loew and J. F. Daly. 


It is stated that socially-inclined persons in New 
York city are about to visit Albany, for the purpose 
of procuring from the Legislature a modification of 
the laws affecting masked balls. The statutes relat- 
ing to the wearing of masks are peculiar. In April, 
1829, an ‘‘ Act for the Prevention of Masquerades” 
was passed, whereby it was rendered unlawful for 
the keeper or proprietor of any place of amusement, 
in New York or Brooklyn, to permit in the same 
any masquerade, or masquerade ball, or any assem- 
blage of persons masked. By the Act of 1849, 
‘every assemblage in publie houses, or other places, 
of three or more persons having their faces painted, 
discolored, covered or concealed, or being otherwise 
disguised in a manner calculated to prevent them 
from being identified,” is declared to be unlawful. 
In 1859, an amendment to the law of 1829 was 
adopted, by which the holding of a masked ball in 
New York city was made a misdemeanor, punishable 
by a fine of $2,500 and nine months’ imprisonment. 
These statutes have never been enforced with any 
degree of efficiency, and are only occasionally re- 
sorted to. They sometimes give excuse, however, 
for very troublesome and vexatious proceedings on 
the part of the police. 


From the Louisiana Law Journal, a law periodical 
just established in New Orleans, comes the sugges- 
tion that the distinction between law and equity 
should, in practice, be abolished in the United 
States courts. Our contemporary could not have 
struck a finer key-note upon which to base its future 
legal harmonies. We are told that ‘‘in England, 
from which country the United States derived this 
artificial system” of administering law and equity, 
‘this distinction was abolished in 1873 by act 
of Parliament;” and the new régime commenced 
in 1875, under the amended Judicature Act. In 
Louisiana, for fifty years, the distinction between 
law and equity has been ignored; and in a large 
number of the American States, in the last quarter 
of a century, the procedure has been simplified by 
the abolition of the juridical distinction between law 
and equity. In this regard New York took the 
lead among those States which relied upon the com- 
mon, instead of the civil, law for their procedure. 
And it is worthy of remark that it is only in the 
United States courts and certain of the State courts 
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that the old common-law pleading of England now 
prevails. England has repudiated it; and why 
should not we? It is time that the practice of the 
United States courts was made to conform to the 
principles of the new era of judicial procedure. 


An interesting point was recently decided in the 
United States District Court in Massachusetts, re- 
lating to second bankruptcy. The case is In re 
Drisko, 18 N. B. R. 112, and holds that a voluntary 
bankrupt, who has contracted new debts since the 
filing of the prior petition, may file a new petition 
in bankruptcy. It was decided in Massachusetts, 
under the old insolvent law of that State, that when 
a discharge had been refused to a bankrupt or in- 
solvent, he might yet apply again for the benefit of 
the statute, if he had contracted new debts sufficient 
in amount to give the court jurisdiction. Fisher v. 
Currier, 48 Mass. 424; Gilbert v. Hebard, 49 id. 129. 
Lowell, J., who delivered the opinion in the case of 
In re Drisko, said that our bankruptcy system un- 
doubtedly led to second bankruptcies, but that it 
had been found to work well and was more just to 
the new creditors, while not unjust to the others. 


The defects in the United States bankruptcy laws 
have been the subject of considerable comment 
among lawyers. But Judge Blatchford is reported 
to have said, recently, that while there were proba- 
bly no statutes that were not susceptible of improve- 
ment, yet he was not aware of any defects calling 
for a committee of Judges and Registers, as had been 
proposed, to frame extensive amendments to the 
bankruptcy laws. It appears that the trouble with 
these laws is found in the defective machinery for 
carrying them into effect. For instance, the pro- 
visions relating to compositions with creditors are 
of the greatest importance, yet there is only one 
rule in reference to this subject. In England, about 
three hundred bankruptcy rules have been promul- 
gated, serving to explain every mode of procedure. 
The Supreme Court of the United States should 
frame a more numerous and minute set of rules or 
general orders, when it will be found that the sup- 
posed defects in the bankruptcy laws will vanish. 
The defects are not in the laws themselves, but in 
the procedure. 


Grave questions of procedure and marvelous tech- 
nicalities are not confined to the courts of law. 
The Senate of the United States is vexed over the 
question whether Mr. Ferry, the President pro tem., 
can be removed at the pleasure of that body. Mr. 
Ferry claims that, as the Vice-President is dead, 
his office does not terminate until the election of a 
Vice-President by the people, or until his term of 
service as Senator expires. It would be interesting, 
if not profitable, to see a great constitutional contest 





upon this point. Then again, there are two con- 
tested seats in the New York Senate, involving the 
construction of that section of the State Constitution 
which provides that ‘‘no person shall be eligible to 
the Legislature, who, at the time of his election, is, 
or within one hundred days previous thereto has 
been, a member of Congress, a civil or military 
officer under the United States, or an officer under 
any city government.” One contestant shows that 
his opponent was a Register in Bankruptcy, and 
therefore an ‘‘officer” under the United States 
within the meaning of the prohibition. The other 
contestant shows that his opponent was an Inspector 
of Schools under the appointment of the Mayor of 
New York, and therefore an ‘‘ officer” under a city 
government. The points here raised are certainly 
of a novel character. 


The profession in this country will watch with 
interest the effect of the New Judicature Act in 
England; inasmuch as, if it succeeds, it will be an 
overwhelming confirmation of the desirability of 
codification in procedure. The obstacles in the 
way of the new procedure were ten-fold greater in 
England than they were in this State when the Code 
was adopted. The London 7imes, in a recent article, 
said that the courts of England had now reached a 
point which was worthy of note. For the first time 
for ages they might be said to have overtaken their 
arrears. This result is traceable directly to the 
operation of the Judicature Act. The Times thinks 
that there will not be ‘‘sufficient grist * * * to 
keep the six legal mills which are now going here 
in full work.” 


The question whether a woman can practice law 
in Wisconsin has recently been presented to the 
Supreme Court of that State. Miss Goodell has 
applied to the court for license to practice in it, 
and has supported her claims with an elaborate 
argument. She urges that there are a number of 
precedents for the admission of women to the bar. 
In 1869, Mrs. Mansfield was admitted to the bar of 
Iowa, under a statute providing that ‘‘any white 
male person,” with the proper qualifications, should 
be licensed to practice. Miss Barkaloo was admit- 
ted to the bar in Missouri under a statute providing 
that ‘‘any person” possessing certain qualifications 
may be licensed to practice. In 1872, Mrs. Nash 
was admitted to the bar in Maine; and, in the same 
year, Miss Ray, a graduate of Howard University, 
was admitted in the District of Columbia, Illinois 
and Iowa have recently made legislative provision 
for the admission of women to practice. These 
facts lead Miss Goodell to think that the Supreme 
Court of Wisconsin ought to construe the phrase 
‘any person,” which appears in the statute of the 
State relating to the subject, in such a manner as to 
admit her to all the privileges of the bar. 
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Bar associations are useful in promoting the social 
sentiment among lawyers, as appears from the 
speech of Mr. Ayer, president of the Chicago Bar 
Association, at its late annual dinner. The arduous 
labors which devolve upon lawyers, especially upon 
those actively engaged in practice in a large city, 
allow them little time for recreation or social enjoy- 
ment. Mr. Ayer thinks that the cultivation of social 
intercourse among members of the bar, and the habit 
of coming together upon suitable occasions for the 
interchange of sentiments and civilities, are power- 
ful agencies in sustaining the tone and character of 
the profession, in keeping up the esprit du corps, in 
encouraging loyal obedience and fidelity to the rules 
of honor and conscience on the part of those who 
are admitted to its privileges, and preserving the 
practice of the law from those degrading tendencies 
which sometimes threaten to bring scandal and 
reproach upon the administration of justice. It was 
with a view to stimulate the social sentiment among 
lawyers as well as to effectuate law reforms that the 
bar associations of the country were established. 
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NOTES OF CASES. 


[* Fleming v. Western Pacific Railroad Vo., 49 Cal. 

253, the Supreme Court of California considered 
a question of contributory negligence at railroad 
crossings. It was held as matter of law that it was 
contributory negligence for a person driving a 
wagon with a four-horse team when approaching 
a railroad crossing with which he is familiar, and 
which he intends to pass, while the atmosphere is so 
completely filled with dust that he cannot see fences 
within a few feet of him, to attempt to cross 
without stopping his team to listen for an ap- 
proaching train. This decision reversed the ruling 
of the court below, which allowed the case to 
go to the jury, who returned a verdict in favor of 
the plaintiff. In Ohio, it is held that whether the 
omission to stop to listen before crossing a railroad 
track is negligence or not, depends upon the circum- 
stances of each case. Railroad Co. v. Crawford, 24 
Ohio St. 631. But, in Pennsylvania, it is held to be 
negligence per se to omit to stop and listen before 
crossing. Railroad Oo. v. Beale, 13 Am. Rep. 753; 
73 Penn. St. 504; although in the absence of posi- 
tive proof on the subject, it is a legal presumption 
that a person killed at a crossing did stop and listen. 
Railroad Co. v. Weber, 32 Leg. Intel. 169. 


In Smith v. Cook, Law J. Not. Cas. 192, it was 
held by the English Queen’s Bench, that the doc- 
trine of scienter, in relation to injuries by domestic 
animals, was not applicable to cases where there 
was an independent obligation by contract to take 


reasonable care. The case was this: Defendant, a 
farmer, received from plaintiff a colt to pasture. 
He put the colt in a marsh with some heifers of his 





own. In the adjoining marsh, occupied by another 
farmer, was a bull, which was known by defendant 
to frequently cross into his marsh. The bull was, 
as far as known, a perfectly gentle animal. After 
the colt had been there a month, it was found dead, 
having apparently been gored by some animal. 
Plaintiff thereupon sued defendant, alleging that it 
was negligence to put the colt in a field with heifers, 
to which a bull could get access. The jury found 
for the plaintiff, and the court refused to set aside 
the verdict, although no scienter was proved. 


In Ogg v. Shuter, 33 L. T. N. 8. 492, the English 
Court of Appeal held that where, by the terms of a 
contract of sale, the bill of lading is deliverable upon 
the vendee’s fulfilling certain conditions, the shipper 
is entitled not only to retain possession of the goods 
under such bill of lading until those conditions are 
fulfilled, but also, in case of the vendee’s default, to 
dispose of the goods. The facts were these: L., a 
potato merchant in France, contracted to sell to 
plaintiffs, potato merchants in England, twenty 
tons of potatoes, to be delivered ‘‘free on board” 
and ‘‘cash against bill of lading.” The plaintiffs 
paid £30 on account. The potatoes were put by L. 
into sacks of the plaintiffs, sent by them for that 
purpose, and L. drew on plaintiffs ‘‘at sight” for 
the balance of the agreed price, and dispatched the 
potatoes to England. The shipment, on arrival, was 
erroneously supposed by plaintiffs to be sixteen 
sacks short, and the plaintiffs, therefore, refused to 
accept the full draft drawn on them by L., but 
offered to accept a draft for the amount less a 
deduction proportioned to the supposed short ship- 
ment. L.’s agent in England thereupon indorsed 
the bill of lading to defendant, with instructions to 
sell, which the defendant did. Held, that plaintiffs 
were in default, and that the vendor or his agent 
had power to dispose of the goods. The Lord 
Chancellor, in delivering the opinion, said: ‘*The 
transactions in which merchants, shipping goods 
on the orders of others, protect themselves by tak- 
ing a bill of lading, making the goods deliverable 
to the shipper’s order, involve property of immense 
value; and we are unwilling to decide more than is 
required by the particular case; but we think this 
much is clear, that, where the shipper takes and 
keeps in his own or his agent’s hands a bill of lading 
in this form, to protect himself, this is effectual, so 
far as to preserve to him a hold over the goods until 
the bill of lading is handed over, on the conditions 
being fulfilled, or, at least, until the consignee is 
ready and willing, and offers to fulfill these condi- 
tions, and demands the bill of lading; and we 
think that such a hold retained under the bill of 
lading is not merely a right to retain possession, 
but involves in it a power to dispose of the goods 
on the vendee’s default, so long, at least, as the 
vendee continues in default.” 
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SKETCHES OF EMINENT ENGLISH JUDGES. 


RoMILLY. 

[° is refreshing to turn from Thurlow and Lough- 

borough, of whose lives self-interest was the 
key-note, to the career of Sir Samuel Romilly, one 
of the purest, brightest, and most beneficent spirits 
that have ever blessed our sphere. Born in 1751, of 
French protestant stock; with small early opportu- 
nities for education, but self-taught in a great meas- 
ure; his early proclivities toward literature rather 
than the law; apprenticed to a clerk in chancery; 
by birth and sympathy an ardent admirer of the 
French, and becoming an intimate associate of 
Mirabeau and the other great revolutionary spirits; 
rising to the leadership of the bar; appointed 
solicitor-general, but deliberately sacrificing to the 
cause of the people and humanity every other official 
distinction which was easily within his command; 
sitting in parliament as the voluntary choice of un- 
purchased constituencies, which elected him while 
he was quietly pursuing his vocation in the courts; 
for many years devoting every energy of his nature 
to the amelioration of his race, without one thought 
of his own advancement; earning by the unselfish 
exercise of his unrivaled powers the ardent love of 
his contemporaries and the undying gratitude of 
posterity ; and dying by his own hand in 1818; such 
is the life-story of Sir Samuel Romilly, illustrating 
the noble capacities and sublime aspirations of 
human nature, and the pitiable frailty by which it is 
environed. 

Romilly is one of the few lawyers who have left 
any thing like an autobiography. His sketch of his 
life is slight, designed only for his children, but 
suffices to disclose his modesty, his candor, his sin- 
cerity, his self-scrutiny, and the purity of his mo- 
tives. His self-culture was very systematic, thorough, 
and extensive, especially in Latin, and this he supple- 
mented by a course of lectures at the Royal Academy 
on painting, architecture, and anatomy. All this 
time he was doing the drudgery of an accountant in 
his father’s business, in the vain attempt to become 
a merchant. Afterward becoming apprentice toa 
clerk in chancery, and looking forward to succeed 
to a similar office, his youthful plan of life, he says, 
‘*was to follow my profession just as far as was 
necessary for my subsistence, and to aspire to fame 
by my literary pursuits.” It is amusing to read 
that he early fancied himself a poet, and that his 
translations in verse from the Latin ‘‘ left Dryden at 
a humiliating distance.” A legacy of some £15,000 
to his father put the family on an easier footing, 
but rather than trouble his father to pay the 
£2,000 which belonged to him, Romilly relinquished 
his idea of purchasing a clerkship. It was during 
his visits to France that he imbibed that sympathy 
for the oppressed and that consuming desire to 
alleviate the rigors of the criminal laws, which 





absorbed his entire energies in his mature years. 
When he was arrived at the height of his power and 
distinction, so moderate was the tone in which he 
spoke in his memoirs of his successes, that a tory 
writer attributes it to his never having taken a just 
pride in his profession, nor set much value on its 
honors! So little are some men able to understand 
how another can be above office-seeking! It is per- 
fectly certain that Romilly would have been chan- 
cellor on his party’s first accession to power, had not 
his independent course in parliament offended the 
court, and put it out of the question; and yet no-- 
where do we find any expression of disappointment 
or discontent. His course was considerately chosen, 
and he never murmured at the consequences. 

It has always been conceded that Romilly was the 
leader of the equity bar in his day. Brougham goes 
further, and calls him ‘‘ unquestionably the first ad- 
vocate and the most profound lawyer of the age he 
flourished in.” The same unsurpassed critic says: 
‘‘Of his eloquence, it must be admitted that it 
united all the more severe graces of oratory, both as 
regards the manner and the substance. No man 
argued more closely when the understanding was to 
be addressed; no man declaimed more powerfully 
when indignation was to be aroused or the feelings 
moved. His language was choice and pure; his 
powers of invective resembled rather the grave 
authority with which the judge puts down a con- 
tempt, or punishes an offender, than the attack of 
an advocate against his adversary and equal. His 
imagination was the minister whose services were 
rarely required, and whose mastery was never for an 
instant admitted. His sarcasm was tremendous, 
nor always sparingly employed. His manner was 
perfect, in voice, in figure, in a countenance of 
singular beauty and dignity; nor was any thing in 
his oratory more striking or effective than the heart- 
felt sincerity which it throughout displayed, in 
topic, in diction, in tone, in look, in gesture.” 
Romilly’s face, as depicted by Sir Thomas Lawrence, 
was indeed strikingly beautiful, his pure, unblem- 
ished soul, his humane and merciful heart, and his 
lofty intellect, shining in every lineament. Of his 
conduct of a legal argument we get an excellent 
account in Robinson’s Diary: ‘‘ He read from the 
printed statement, in the most unimpressive manner, 
the simple facts, adding scarcely an observation of 
his own. I followed at some length, not compre- 
hending the course taken by my excellent leader. 
* * * Then Sir Samuel Romilly replied in a most 
masterly manner. I never heard a more luminous 
and powerful argument. He went over the ground 
I had trod, but I scarcely knew my own arguments, 
so improved were they. Judgment was ultimately 
given in our favor. I have since understood that it 
was Sir Samuel’s practice, when he had the reply, 
to open the case in this way, and not even to read 
the brief before he went to court, knowing that his 
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junior and adversaries would give him time enough 
to become master of the facts and settle his argu- 
ment.” Others have said that he never indulged in 
sarcasm or invective except when he believed them 
to be deserved; he thought any other practice un- 
justifiable. 

But Romilly’s fame mainly depends on his efforts 
to reform the criminal code. His thoughts were 
first practically directed to this subject by Dr. 
Madan’s ‘“‘Thoughts on Executive Justice,” pub- 
lished in 1785, in which the writer urged a stricter 
execution of the criminal laws, and which was fol- 
lowed by a great increase in the number of capital 
punishments. To this work Romilly published an 
answer, and from that day to the end of his life his 
all-absorbing idea was to ameliorate the criminal 
laws. It must not be forgotten that he was likewise 
one of the most strenuous advocates for the abolition 
of the slave trade. 

To gain an adequate idea of what the world owes 
to Romilly, it is necessary to consider the state of 
the criminal code of Great Britain in 1800. From 
the Restoration to the death of George Third,—a 
period of 160 years,—no less than 187 capital of- 
fenses were created. In the reign of George Second, 
83 acts were passed creating capital offenses; in the 
first fifty years of George Third, no less than 63. 
Among others, stealing, privately in a shop, goods to 
the amount of five shillings, and stealing to the 
amount of forty shillings in a dwelling-house, or on 
board vessels in navigable rivers, were capital. 
In 1785, no fewer than 97 persons were executed in 
London for the first offense alone,— twenty at one 
time. In 1816, there was a child under ten years of 
age, in Newgate, under sentence of déath for this 
offense. In the three years ending 1820, the execu- 
tions in England and Wales amounted to 312; from 
1820 to 1830, there were 797 in England alone. 
Coining was punishable by hanging and burning; 
high treason by disemboweling the cenvict while 
yet alive, and then beheading and quartering him; 
soldiers and mariners found begging were capitally 
punished ; soldiers deserting were flogged, sometimes 
to death; trial by battle was still preserved on the 
statute book; so late as 1811, a bill was passed pun- 
ishing with death the offense of maliciously breaking 
lace frames! Prisoners were allowed no counsel. 
Such were a few of the enormities of this monstrous 
code. A few ‘‘visionaries,” like Dr. Johnson, 
Blackstone, Bentham, Beccaria and Montesquieu, 
denounced them, but Eldon and Ellenborough 
sternly resisted every attempt at amelioration. One 
great lawyer said that to change the punishment for 
high treason would be to remove one of the pillars 
of the constitution! The consequence was that 
crimes went unpunished. Men forbore to prosecute, 
juries shrank from convicting, judges recommended 
to mercy, sentences were unexecuted. In 1816, in 
England there were 104 convictions of forgery on 





the Bank of England, and only 18 executions; 
in 1820, there were 352 convictions and 21 execu- 
tions; and yet in the former year there were 17,885 
forgeries on the bank, and in the latter 29,035. 
The resumption of cash payments extinguished the 
small notes, which formed the principal inducement 
to forgery, and, in 1823, there were only 1,648 for- 
geries, 6 convictions, and 2 executions. 

Previous to Romilly’s day there had been a few 
sporadic efforts at mitigation of the criminal laws, 
but they were totally unavailing. Romilly was a 
reformer without being a fanatic; his humanity did 
not run away with his judgment. So in 1808, when 
Scarlett advised him to attempt the repeal at once 
of all the statutes which punished with death mere 
thefts unaccompanied with any acts of violence or 
other circumstances of aggravation, he saw the 
hopelessness of the attempt, and contented himself 
with the introduction of a bill to abolish the death 
penalty for pocket-picking to an amount not exceed- 
ing five shillings, and carried it. This was the 
opening wedge. In 1813, he carried a like bill in 
respect to shop-lifting, in the Commons, but it was 
rejected by the Lords. Between these dates he had 
made vain attempts to obtain like clemency in re- 
spect to other thefts, and his successful efforts in 
the Commons were defeated by the Lords. In 1811, 
when three’ of his bills were thus rejected by the 
Lords, Ellenborough declared ‘‘they went to alter 
those laws which a century had proved to be neces- 
sary, and. which were now to be overturned by specu- 
lation and modern philosophy,” and Eldon recog- 
nized ‘‘the wisdom of the principles and practice 
by which our criminal code was regulated.” In 
1816, the shop-lifting bill again passed the Commons, 
but was again thrown out in the Lords. From that 
time forth until his death he struggled in vain to 
overcome the bigotry of the ministers and lawyers. 
Macintosh, Brougham, Campbell, and others, took 
up the cause, and finally won a substantial triumph. 
It was not till 1836 that prisoners charged with 
felony were allowed counsel; hanging in chains was 
not abolished till 1834; the death penalty for coining 
was not abrogated till 1832; the pillory was con- 
demned in 1837; and about the same time the bar- 
barous usage of executing the capital sentence in 
forty-eight hours after conviction was broken down. 
Between 1810 and 1845, upward of 1,400 persons 
suffered death for crimes which have since ceased 
to be capital. 

Nor were Romilly’s reformatory labors restricted 
to the matters above reviewed. He labored against 
military flogging, the game laws, the poor laws, the 
laws of libel, and lotteries, the employment of spies 
and informers, the persecution of protestants in 
France, the alien bill, the corn laws; and in favor 
of catholic emancipation, the education of the poor, 
the liberty of the press, change in popular repre- 
sentation, the free exercise of the elective franchise, 
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shortening the duration of parliaments, promulgat- 
ing the laws, indemnifying those unjustly accused, 
providing public prosecutors, and enlarging the 
rules of evidence. 

The nobility of Romilly’s aspirations breathes 
throughout his Diary and Memoirs. He thus con- 
cludes a prayer, on the last page of his MS. Diary, 
after thanking the Almighty for his mercies and 
lavish gifts to him: ‘‘I prostrate myself, O almighty 
and omniscient God, before Thee. In endeavoring to 
contemplate Thy divine attributes, I seek to elevate 
my soul toward Thee; I seek to improve and ennoble 
my faculties, and to strengthen and quicken my 
ardor for the public good; and I appear to myself 
to rise above my earthly existence, while I am in- 
dulging the hope that I may at some time prove an 
humble instrument in the divine work of enlarging 
the sphere of human happiness.” Among his papers 
were found the following ‘‘ Memoranda of Things 
to be done on entering into Office,” as chancellor: 
‘*1, To keep lists of persons qualified for the differ- 
ent offices in my appointment, and to designate in 
my own mind who shall succeed upon the first 
vacancy; to avoid the evil of the offices remaining 
long vacant, and to prevent solicitation of candi- 
dates. 2. To find out and bring forward talents 
wherever they can be found; in doing this to dis- 
regard rank and family, and places of education, 
and above all to divest myself of all consideration of 
personal favor. 3. Invariably to appoint to offices 
the men who are most fit to fill them; to do this in 
every profession and in every department of the 
State. 4. In the church to consider those as best 
qualified to advance the interests of true religion 
and of the State, who entertain the most liberal 
opinions; not those who consider the religious order 
as a kind of corporation, as a profession which has 
its own particular interests to consult, and between 
which and the laity there should be kept up, as it 
were, a continual struggle. 5. To promote and 
improve public education in all orders of society. 
6. To reform the public grammar schools. 7. To 
reform the universities, and establish in them new 
professorships.” In a codicil to his will, he leaves 
directions for the publication of a work on Criminal 
Law out of materials which he had amassed, and 
observes: ‘*That such a publication may be injurious 
to my reputation as an author or a lawyer, I am 
quite indifferent about; if it can be any way useful, 
that is all I desire.” This task he imposes upon 
‘*my friend, Mr. Brougham, who finds time for any 
thing that has a tendency to the advancement of 
human happiness.” 

It has been said that Romilly was a severe judge 
of other men. He certainly was of himself, for he 
alone of all men doubted his ability to fill a judicial 
position. His manners were simple and unaffected. 
In his family and in society he was natural, amiable, 
and cheerful. In spite of his manifold duties, he 





found time to read every contemporary publication 
of importance, whether English or French. He 
possessed a cultivated taste in the fine arts, and 
himself drew with more than ordinary power. His 
love of female society was somewhat remarkable; 
he himself said: ‘‘There is nothing, indeed, by 
which I have through life more profited, than the 
just observations, the good opinion, and the sincere 
and gentle encouragement of amiable and sensible 
women. His marriage was most happy, and his 
attachment to his home was remarkable even among 
the most home-loving of people. The tributes which 
he pays in his memoirs to his wife’s virtues are most 
touching, and her loss, after twenty years’ unbroken 
harmony, was more than his sensitive nature could 
endure. In his death, inflicted by his own hand in 
a fit of delirious grief for his companion’s departure, 
the world has found nothing to censure, every thing 
to regret. 

It is quite in accordance with the eternal fitness 
of things, that the pure and exalted character of 
Romilly should have escaped the lash of the libeler 
and the sting of the satirist, except in the single 
instance of Lord Byron’s poem of Don Juan. That 
the only libel on Romilly should have been written by 
the most profligate man in the most depraved poem 
of this century, speaks volumes to the sanctity of 
his character. If any proof were wanting to de- 
monstrate the utter malignancy and wickedness of 
Byron’s heart, it will be found in this stanza: 

** Some women use their tongues — she look’d a lecture, 

Each eye a sermon and her brow a homily, 

An all-in-all sufficient self-director, 

Like the lamented late Sir Samuel Romilly, 

The Law’s expounder, and the State’s corrector, 

Whose suicide was almost an anomaly — 

One sad example more that ‘all is vanity,’ 

(The jury brought their verdict in ‘ Insanity’ ).’’ 
Byron’s excuse for this diabolical fling makes it all 
the worse, and gives it the character of revenge, 
for he elsewhere writes: ‘‘I recollect, however, that 
having been much hurt by Romilly’s conduct — (he, 
having a general retainer for me, had acted as ad- 
viser to the adversary, alleging, on being reminded 
of his retainer, that he had forgotten it, as his clerk 
had so many)—I observed that some of those who 
were now so eagerly laying the axe to my roof-tree, 
might see their own shaken, and feel a portion of 
what they had inflicted.—His fell, and crushed 
him.” And again he writes: ‘‘I have at least seen 
Romilly shivered, who was one of my assassins. 
Wher that man was doing his worst to uproot my 
whole family, tree, branch, and blossoms,— when, 
after taking my retainer he went over to them — 
when he was bringing desolation on my household 
gods— did he think, that in less than three years, 
a natural event—a severe, domestic, but an unex- 
pected and common calamity — would lay his car- 
cass in a cross-road, or stamp his name in a verdict 
of lunacy!” The records of literature contain 











THE ALBANY LAW JOURNAL. 











nothing else so devilish as this. Truly, it would be 
charity toward Byron if we could ‘‘ stamp Ais name 
in a verdict of lunacy!” The author of The Bar 
pays this touching tribute to Romilly’s memory: 


“ But where is HE, now wanting in his place, 
Whose speaking eye and dark expressive face, 
And sombre melancholy air combined, 
Announced an index of no common mind ? 

A mind, which like some vast museum shone 
With boundless treasures — not together thrown 
In one chaotic mass — but where, restrained, 
Variety without confusion reigned. 

Possessing, with perceptions clear and strong, 
A sense intuitive of right and wrong, 

Quick and sagacious to detect the place 

Where lay the strength or weakness of a case ; 
And ever prompt to keep, with judgment true, 
The means proportioned to the end in view. 
Viewing the field of war with jealous eye, 
Certain each latent error to descry, 

Like an old soldier, ere the fight began, 

He laid his schemes to thwart his rival’s plan; 
And when he found, involved in mist and doubt, 
That rival, vainly struggling to get out, 

By various ways he sent his legions round, 

All hostile calculations to confound ; 
Attacked him point by point, and unawares, 
Drove or inveigled him into his snares, 

Till panic-struck the foe was forced to yield, 
And leave him fairly master of the fleld. 

But oh! to law’s dull trammels not confined, 
Shone the great powers of that enlightened mind; 
Nor kept restricted to one gloomy part, 

Were the warm feelings of that manly heart; 
Wisdom was there, adorned with classic grace, 
And there each heaven-born virtue found a place; 
Humanity, within his generous breast, 

And kind compassion, found a place of rest ; 

And sacred love of freedom’s holy cause,— 
Freedom, that yields to nothing but the laws. 

Who in this portrait can such features see, 
And not at once discover Romilly?” 

* Lamented Romilly! though low thou’rt laid, 

In the dark tomb amongst the mighty dead; 
Yet not forgotten do thine ashes sleep, 

There friendship lingers long, and loves to weep; 
There gratitude and pity oft attend, 

And sad misfortune mourns her truest friend. 
Fair freedom to thy memory drops a tear, 

And sainted honor weeps a pilgrim there ; 

Their sacred sympathy embalms thy name, 

And consecrates thy worth to deathless fame.” 


. 


It is a delightful occupation to contemplate a 
character which by the common consent of mankind 
is faultless. The human heart pays an instinctive 
homage to lives regulated by principle. The exist- 
ence of such characters as Washington, Howard, 
and Romilly. and the admiration of mankind for 
them, demonstrate that human nature is not utterly 
or naturally bad. A life passed in the midst of 
temptation and selfishness, but spent in the unselfish 
pursuit of doing good to others, is an example which 
men reverence and which angels may bend to ad- 
mire. The career of Romilly is most significant to 
our profession. If the moral influence of the pur- 
suit of our profession is assailed; if men shall say 
that advocacy destroys the power of discriminating 
between right and wrong, attenuates while it 


pathies of the heart,—we can point to Samuel 
Romilly, and detraction is silenced. We can say, 
there is one of the few blameless characters in 
history,—a perfect lawyer, an ideal statesman, a 
spotless man. It must ever be regretted that a life 
of such sanctity and usefulness could not have been 
spared to bless our race. ‘‘True, he would at 
length, in the course of nature, have ceased to live,” 
says that one of his contemporaries most nearly ap- 
proaching him in combined capacity and virtue, 
‘*but then the bigot would have ceased to persecute, 
the despot to vex, the desolate poor to suffer, the 
slave to groan and tremble, the ignorant to commit 
crimes, and the ill-contrived law to engender crim- 
inality.” ‘‘No statues are erected to his memory,” 
says another; ‘‘no titles descend to his children; 
but he has bequeathed a richer, a prouder, and a 
more lasting inheritance than any which the world 
can bestow; the recollection of his virtues is still 
fresh in the minds of his countrymen, and the sacri- 
fices he made in the cause of humanity will not be 
forgotten by mankind.” 
> 


THE REVISION OF THE STATUTES. 


HE commissioners to revise the statutes of New 
York State will submit to the legislature, at its 
present session, that portion of the new revision which 
is ready to be enacted into a law. This portion is in- 
cluded in Part III of the revision and is entitled ‘* An 
Act relating to Courts, Officers of Justice and Civil 
Proceedings.’’ The opening chapters of the Act now 
ready for enactment include ‘‘ General Provisions, re- 
lating to Courts, and the Members and Officers thereof,” 
** Powers, Duties and Liabilities of a Sheriff or other 
Ministerial officer, in the execution of the process or 
other mandate of a Court or Judge, in a civil case;’’ 
* Civil Jurisdiction of the Principal Courts of Record, 
Organization,ete. ;”’ ‘‘Limitation of the time of Enforc- 
ing a Civil Remedy; ”’ ‘‘ Commencement of and Par- 
ties to an Action;”’ ‘‘ Pleadings in Courts of Record, 
including Counter-claims,’’ etc., etc. The eleventh, 
twelfth and thirteenth chapters relate to “‘ Judg- 
ments,” ‘“‘Appeals’’ and ‘‘ Executions,”’ thus carrying 
the revision of Part III pretty well along toward com- 
pletion. The remaining portion of Part III will con- 
sist of chapters relating to supplementary proceedings, 
special proceedings, Surrogates’ Courts, Courts of 
Justice of the Peace, costs and fees, etc. It will thus 
be seen that the substantial portion of the revision of 
Part IIL is completed. A comparison of the work of 
the revisers, in the completed form in which they in- 
tend to submit it to the legislature, with their first 
work as it was presented to the profession for criticism 
and suggestion, shows that quite a number of 
changes have been made, some of them we presume in 
deference to outside comments. We notice that in 
the Commissioners’ first draft the chapter relating to 
“Appeals ’’ was placed after that relating to supple- 
mentary proceedings; while in the latest draft the 
chapter relating to ‘‘Appeals”’ is placed forward, as it 
should be, before the chapter relating to ‘“‘ Executions.”’ 
The arrangement of the revised work is thus far of a 
very logical and convenient character. We do not see 





sharpens the intellect, and contracts the sweet sym- 
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Courts and Courts of Justice of the Peace and inferior 
courts generally, were treated in the chapter relating 
to the organization, jurisdiction and working of the 
courts. We presume this proposition has been care- 
fully weighed by the Commissioners, and that they 
have found sufficient reason for changing the order 
from that which the Code of Procedure now presents. 
The new revision is equally explicit and minute with 
the old in its directions as to the duties of, and restric- 
tions upon, judges and lawyers. For instance § 73 
reads as follows: ‘‘An Attorney or Counselor shall 
not, directly or indirectly, buy, or be in any manner 
interested in buying a bond, promissory note, bill of 
exchange, book-debt, or other thing in action, with 
the intent and for the purpose of bringing an action 
thereon.’’ The penalty for a violation of this section 
is punishment as in the case of a misdemeanor, and 
removal from office by the Supreme Court. 

We witness with pleasure the evidence that in the 
present revision the Commissioners have aimed to 
elevate the toue of our administration of civil justice; 
and to effectuate genuine legal reforms. They have 
not contented themselves with a mere consolidation 
and simplification, but they have, without attempting 
the more ambitious work of ideal codification, made 
such changes in the law as would seem to be practical 
and timely. 

It is difficult to overestimate the importance of the 
work of revision which is now going on iu this State. 
The three elements in the reform of the law are being 
judiciously blended —the elements which we have 
pointed out, and which are essential to the convenience 
of the profession and the success of the administration 
of justice — the elements of consolidation, simplifica- 
tion, amendment. Revision has come to be a necessity 
with us, both professionally and judicially speaking. 
The entire bench and bar of the State perceive and 
admit this; and the excellent work which the Commis- 
sion has commenced must be pushed forward to com- 
pletion. For the sake of unity and simplicity, for the 
sake of convenience and utility, for the sake of facility 
and celerity in the administration of justice this re- 
vision has been begun, and in a like spirit and for like 
purposes it must be carried forward and completed. 
It is a laborious and delicate task; it requires constant 
and varied investigation and research; it demands the 
exercise of the finest legal judgment combined with a 
nice estimate of what the people and profession require 
in the way of law reform; but after all these conditions 
have been satisfied, the results, judging from the work 
already done, cannot fail to meet the necessities and 
desires of the legal community. 


——__>___—. 


INFRINGEMENT OF PATENTS. 


HE case of Sewall v. Jones, decided by the Supreme 
Court uf the United States on the 13th of Decem- 
ber, involved the question of an infringement of a 
patent ‘‘ for a new and useful improvement in preserv- 
ing Indian corn.” The court held that the plaintiff's 
patent was invalid for want of novelty; and Mr. Jus- 
tice Hunt, in delivering the opinion of the court, an- 
nounced the following principles as decisive of such 
cases: 

To constitute an infringement the thing used by the 
defendant must be such as substantially to embody the 
patentee’s mode of operation, and thereby to attain 
the same kind of result as was reached by his inven- 
tion. It is not necessary that the defendant should 





employ the plaintiff's invention to as good advantage 
as he employed it, or that the result should be the same 
in degree, but it must be the same in kind. Winans v. 
Denmead, 15 How. 330. 

To infringe a patent it is not necessary that the thing 
patented should be adopted in every particular. If the 
patent is adopted substantially by the defendants, they 
are guilty of infringement. Root v. Ball, 4 McLean, 
177; Alden v. Deney, 1 Story’s C. C. 336. 

In an action for infringement the first question is, 
whether the machine used by the defendant is substan- 
tially, in its principle and mode of operation, like the 
plaintiffs. If so, it is an infringement to use it. 
Howe v. Abbott, 2 Story’s C. C. 190; Parker v. Haunth, 
4 McLean, 370. 

If he has taken the same plan and applied it to the 
same purpose, notwithstanding he may have varied the 
process of the application, his manufacture will be sub- 
stantially identical with that of the patentee. Curtis, 
§ 312. 

Erskine, J., says, in Walter v. Potter, Webs. Pat. Cas. 
585, 607, the question of infringement depends upon 
whether the plan which the defendant has employed 
is, in substance, the same as plaintiff's, and whether 
all the differences which have been introduced are not 
differences in circumstances not material, and whether 
it is not, in substance and effect, a colorable evasion of 
the plaintiff’s patent. 

When a party has invented some mode of carrying 
into effect a law of natural science ora rule of prac- 
tice, it is the application of that law or rule which con- 
stitutes the peculiar feature of the invention. He is 
entitled to protect himself from all other modes of 
making the same application, and every question of 
infringement will present the question whether the 
different mode, be it better or worse, is in substance 
an application of the same principle. Curtis, § 320. 


a 


SUBSCRIPTION TO STOCK OBTAINED 
THROUGH FRAUD — LIABILITY OF STOCK- 
HOLDER OF INSOLVENT CORPORATION. 
SUPREME COURT OF THE UNITED STATES — OCTOBER 
TERM, 1875. 

Upton, ASSIGNEE OF THE GREAT WESTERN INSUR- 
ANCE COMPANY, A BANKRUPT, PLAINTIFF IN ERROR, 
v. TRIBILCOCK. 

The acceptance and holding of a certificate of shares in a 
corporation makes the holder liable to the full respon- 
sibilities of a shareholder on the insolvency of the cor- 
poration, notwithstanding any agreement or under- 
standing between the corporation and the stockholders, 
or any fraudulent statement limiting their liability as 
to unpaid installments. 

Parties who are shareholders, and claim to be relieved on 
the ground of fraud, must act with the utmost diligence 
and promptitude. Mere la of time, where a party has 
Guoested his claim with reasonable diligence, is a bar 

oO relief. 

A misrepresentation or misunderstanding of the law will 
not vitiate a contract where there is no misunderstand- 
ing of the facts, and the rule prevails in equity as well 
as at common law. 

N error to the Circuit Court of the United States 

for the district of Iowa. 

Mr. Justice Hunt delivered the opinion of the court. 

Two points are presented in this case. Upon the 
first point, the facts are as follows: 

The plaintiff, as assignee of the Great Western Insur- 
ance Company, a bankrupt corporation organized 
under the statute of the State of Illinois, brought his 
action against the defendant, alleging that he was a 
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stockholder of said corporation to the amount of $10,- 
000; that 20 per cent only had been paid upon his stock, 
alleging also the bankruptcy of the company, the 
appointment of the plaintiff as assignee, and the de- 
mand of the amount claimed, and seeking to recover 
the $8,000 remaining unpaid. The complaint averred 
that the defendant did verbally agree to become such 
stockholder and with intent to become such did accept 
a certificate for the same, whereby he became bound 
to pay the full amount thereof, as follows: five per 
cent upon delivery of the certificates; five per cent in 
three months; five per cent in six months; five per 
cent in nine months, and the residue whenever called 
for by the company, according to the charter of the 
company and the laws of the State of [linois. 

The defense is that the subscription was obtained by 
the fraudulent representations of the agent of the com- 
pany to the effect that the defendant would only be 
responsible for 20 per cent of the subscription made by 
him; that afterward, he executed his promissory note 
for the 20 per cent and secured the same by a mort- 
gage of real estate, ‘‘and that, thereupon (in the lan- 
guage of the answer), and pursuant to agreement, said 
subscription contract was surrendered and delivered 
up to defendant;’’ and also in the language of the 
answer, ‘‘ that said note was a full payment and dis- 
charge of all obligations and personal liabilities of all 
kinds whatsoever by reason of his contract so made 
and the relations created by the delivery to him of said 
certificate, and said note was received in full pay- 
ment.” 

In his third amended answer the defendant avers 
that he did subscribe for stock on the conditions men- 
tioned; that after that contract was made, and before 
a certificate was delivered to him and before execut- 
ing his note, an agreement was made with Overton on 
behalf of the company to the effect before stated, and 
thereupon he made and delivered the note and mort- 
gage which was received by Overton in full discharge 
and payment of the amount due on his said subscrip- 
tion. 

The evidence contained in the bill of exceptions 
leaves the case substantially as is averred in the plead- 
ings. The defendant offered evidence tending to 
prove representations that 20 per cent only was re- 
quired to be paid; that 80 per cent was non-assessable 
and created no personal liability; that the agent, Over- 
ton, exhibited a blank form of certificate with the 
words ‘‘non-assessable’’ printed across the face, 
“being acopy similar to that subsequently filled up 
and delivered to defendant by Overton.” It appears 
that before the defendant made his subscription a copy 
of the charter and by-laws had been furnished to him 
by Overton, and that in returns made by the company 
to the auditor of the State of Illinois of the amount 
of ‘‘ unpaid subscribed capital for which the subscrib- 
ers were liable,”’ the amount of the defendant’s note 
was included. 

The case standing in this position upon the plead- 
ings and the evidence, the plaintiff requested the court 
to charge the jury as follows: 

2d. That any contract between the company or its 
agents, and the stockholders, limiting their liability as 
to unpaid installments of stock, is void as to creditors 
of the company, and as to the rights of the assignee 
who represents the creditors in this action. 

3d. That if the jury find from the evidence that de- 
fendant, J. D. Tribilcock, became a stockholder of the 
Great Western Insurance Company, in the month of 





August, 1870, and that he continued to own and hold 
said stock until] after the insolvency of the company in 
February, 1873, that any representations by any agent 
of the company at the time defendant became such 
stockholder, as to the matter of his liability for eighty 
per cent of the stock, or any indorsement on the stock 
of the words ‘‘non-assessable,”’ are wholly immate- 
rial, and constitute no defense to this action. 

This request was refused. 

It is hardly necessary to argue the proposition that 
if the defendant became a holder of shares of the capi- 
tal of this insurance company, to the amount of $10,000, 
and had paid but twenty per cent thereof, its credi- 
tors were entitled to require of him the payment of 
the 80 per cent remaining unpaid. The acceptance 
and holding of a certificate of shares in an incorpora- 
tion makes the holder liable to the responsibilities of 
a shareholder. Brigham v. Mead, 10 Allen, 245; Buff. 
City R. R. Co. v. Douglass, 14 N. Y. 336; Seymour v. 
Sturges, 26id. 134. The capital stock of a moneyed cor- 
poration is a fund for the payment of its debts. It is 
a trust fund of which the directors are the trustees. 
It is a trust to be managed for the benefit of its share- 
holders during its life, and for the benefit of its credi- 
tors in the event of its dissolution. This duty is a 
sacred one, and cannot be disregarded. Its violation 
will not be undertaken by any just-minded man, and 
will not be permitted by the courts. The idea that 
the capital of a corporation is a foot-ball to be thrown 
into the market for the purposes of speculation, that 
its value may be elevated or depressed to advance the 
interests of its managers, is a modern and wicked in- 
vention. Equally unsound is the opinion that the 
obligation of a subscriber to pay his subscription may 
be released or surrendered to him by the trustees of 
the company. This has been often attempted, but 
never successfully. The capital paid in and promised 
to be paid in is a fund which the trustees cannot 
squander or give away. They are bound to call in 
what is unpaid, and carefully to husband it when 
received. Sawyer v. Hoag, 17 Wall. 610; Tuckerman v. 
Brown, 33 N. Y. 297; Ogilvie v. Knox Ins. Co., 22 How. 
380; Osgood v. Laytin, 3 Keyes, 521; 37 How. Pr. 63, 
affg. 48 Barb. 463; Gross’ Ill. Stat., p. 356, $16. 

Weare of the opinion that the alleged representation 
of the non-assessability of the stock held by him was 
quite immaterial. It was so held in Ogilwie v. Knox 
Ins. Co., 22 How. 380. 

Again, if fuil effect is given to the evidence of the 
defendant and to his claim in this respect, it shows 
this and nothing more: He became a stockholder 
under a certificate signed by the president and secre- 
tary that he was entitled to 100 shares of the stock of 
$100 each, payable five per cent on receipt of the cer- 
tificate; five per cent in three months; five per cent 
in six months; five per cent in nine months from date; 
the time or manner of the payment of the residue not 
being specified. Upon the face of this certificate was 
stamped in red ink the figures $100, and in another 
place were stamped the words “ non-assessable.’”’ This 
certificate he held until the insolvency of the company 
in 1873 was known to him. 

The legal effect of this instrument was to make the 
remaining 80 per cent payable upon the demand of the 
company. We see no qualification of this result in 
the words ‘‘ non-assessable,’’ assuming them to be in- 
corporated into and to form a part of the contract. 
It is quite extravagant to allege that these words oper- 
ate as a waiver of the obligation created by the accept- 
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ance and holding of a certificate to pay the amount 
due upon his shares. A promise to take shares of 
stock imports a promise to pay for them. Palmer v. 
Lawrence, 3 Sandf, 8. C. 761; Brigham v. Mead, 10 
Allen, 245. An acceptance and holding of a certificate 
has the same effect. Authorities, swpra. At the most, 
the legal effect of the words in question is a stipulation 
against liability to further taxation or assessment after 
the holder shall have fulfilled his contract to pay the 
100 per cent in the manner and at the times indicated. 
We cannot give to them the consequence of destroy- 
ing the legal effect of the certificate. 

Still, again, the representations relied upon as a de- 
fense, it will be noticed, were as to the legal effect of 
the defendant’s subscription and certificate. It is 
alleged that the agent represented that by the laws of 
the State of Illinois and by the charter of this com- 
pany, the defendant might become a subscriber to the 
amount of $10,000, and by means of a certificate to be 
given to him like that exhibited, he would really be 
liable only to the extent of one-fifth of his said sub- 
scription, and that good lawyers had given theiradvice 
to this effect. 

There was here no error, mistake or misrepresenta- 
tion of any fact. The defendant made the subscription 
he intended to make, and received the certificate he 
had stipulated for, and as there is no evidence to the 
contrary, it is to be presumed the good lawyers advised 
as was stated; but in law, the defendant incurred a 
larger liability than he anticipated. Leavitt v. Palmer, 
8N. Y. 19. 

He had received, several days before this time, a 
copy of the charter and by-laws of the company, and 
then had them in his possession. The 25th section of 
the by-laws was as follows: ‘‘ Every person who shall 
subscribe for $10,000 of stock and pay 20 per cent 
thereof, shall be constituted a director of this company, 
and shall continue such director so long as he shall re- 
tain of such stock an amount equal to $10,000; but such 
$10,000 shall not be reckoned in the election of other 
directors.” 

It was under this section and the succeeding one, 
authorizing the establishment of a branch in any place 
where such subscription was made, and by which the 
defendant became a director and might be president 
thereof, that the transaction took place. That the de- 
fendant did not read the charter and by-laws, if such 
were the fact, was his own fault. It will not do fora 
man to enter into a contract, and when called upon to 
respond to its obligations, to say that he did not read 
it when he signed it, or did not know what it contained. 
If this were permitted, contracts would not be worth 
the paper on which they are written. But such is 
not the law. <A contractor must stand by the words 
of his contract, and if he will not read what he signs, 
he alone is responsible for his omission. Jackson v. 
Croy, 12 Johns. 427; Leis v. Stubbs, 6 Watts, 48; Farly 
v. Bryant, 32 Me. 474; Coffing v. Taylor, 16 Ill. 457; 
Slafyton v. Scott, 13 Ves. 427; Alvanly v. Kinnaid, 2 
Mac. & G.7; 29 Beavan, 490. That a misrepresentation 
or misunderstanding of the law will not vitiate a con- 
tract, where there is no misunderstanding of the facts, 
is well settled. 

In Fish v. Clelland, 33 Ill. 243, the principle is ex- 
pressed in these words: ‘A representation of what the 
law will or will not permit to be done, is one on which 
the party to whom it is made has no right to rely, and if 
he does so it is his folly, and he cannot ask the law to 
relieve him from the consequences. The truth or false- 





hood of such a representation can be tested by ordin- 
ary vigilance andattention. It is an opinion in regard 
to the law, and is always understood as such. See 
Star v. Bennett, 5 Hill, 303; Lewis v. Jones, 4B. & C. 
506; Rashall v. Ford, Law Rep., 2 Eq. 750. The law is 
presumed to be equally within the knowledge of all 
parties. 

That a stockholder may relieve himself from his 
liability by proof that he was misinformed as to the 
effect of his contract when he made it, would be a dis- 
astrous doctrine. That a defendant who could not by 
contract lawfully relieve himself from liability as a 
stockholder, can accomplish that result by proof that 
it was fraudulently represented to him that he could 
so relieve himself, would be strange indeed. Ogilvie v. 
Knox Ins. Co., 22 How. 380. 

The rule that a mistake of law does not avail, pre- 
vails in equity as well as at common law. Bank of U. 
S. v. Daniel, 12 Pet. 32; Hunt v. Rousman, 1 id. 1; 
8 Wheat. 174; Mellech v. Robertson, 25 Vt. 603; Leant 
v. Palmer, 3 Com. 19. ‘If ignorance of law was ad- 
mitted as a ground of exemption, the court would be 
involved in questions which it were scarcely possible 
to solve, and which would render the administration 
of justice next to impossible, forin almost every case 
ignorance of law would be alleged, and the court 
would, for the purpose of determining this point, be 
often compelled to enter upon questions of fact insol- 
uble and interminable.’’ Austin’s Jour., vol. 2, p. 172; 
Kerr, 397. 

A statement that the insurance company had con- 
sulted with good lawyers, and that their opinion was 
as stated, should have been clear proof to the defend- 
ant that a representation of the law was a matter of 
opinion only. 

We think the judge erred in not charging as was 
requested. The facts upon which the second point 
arises are these: Assuming that fraudulent represen- 
tations had been made to the defendant respecting his 
non-liability for the 80 per cent, and that they were of 
a character that might relieve him from his contract, 
it was objected that he had not used proper diligence 
in discovering the fraud and in repudiating his con- 
tract. The transaction took place in August, 1870, and 
the defendant himself gave evidence “ that he never 
suspected any liability as to said 80 per cent, or that 
the said representation as to the laws of Lilinois were 
false, until the agent of the assignee made a demand 
upon him for the 80 per cent in the year 1875, and that 
as no claim had been made upon him, he never made 
any investigation as to the truth of such representa- 
tions until after said demand in 1873.’ In February, 
1871, the defendant did ask for a rescission of his con- 
tract on the untenable ground that it had been fraud- 
ulently represented to him that his note should be 
retained and held in Bloomfield, lowa, which represen- 
tation had been violated by a sale of the same and a 
removal thereof to the city of Chicago. The defend- 
aut is explicit and emphatic in his evidence that this 
attempted repudiation ‘‘ was based wholly on what 
was represented ”’ as to the intended disposition of the 
notes and mortgage. 

The plaintiff thereupon requested the court to charge 
the jury as follows: 

7. “That if he, defendant, offered to surrender his 
stock to the officers of the company, but not upon the 
ground that he had been induced to subscribe for the 
stock upon a fraudulent representation as to his lia- 
bility for the 80 per cent, but upon another ground, to 
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wit: that the company had sold and assigned his note 
and mortgages, then the evidence of such offer is im- 
material, and the evidence of fraud as to such misrep- 
resentations as to his liability for the 80 per cent can- 
not be made available in this suit, and constitute no 
defense in this action.” 

12. ‘* That if defendant was induced, in August, 1870, 
to become a stockholder of the Great Western Insur- 
ance Company, by a representation of the agent of the 
company that 80 per cent of the stock was non-assessa- 
ble, and that the laws of the State of Illinois allowed 
the company to make such contract with those who 
took stock, then it was the duty of the defendant to 
use reasonable diligence to ascertain the truth of such 
representations and to ascertain what the law of Illi- 
nois was on that subject; thatif he did not do so within 
a reasonable time, and did not ascertain the truth of 
said matter until after the insolvency of the company 
in 1873, then he cannot, as to the creditors of the com- 
pany, maintain any defense by means of such repre- 
sentations. The court instructs you, as matter of law, 
that the defendant could have ascertained the truth 
of such representations within a few months from the 
time they were made, and that not doing so is negli- 
gence on the part of the defendant that bars such de- 
fense as to the assignee.”’ 

The defense arising from the alleged promissory rep- 
resentations that the note and mortgage of the defend- 
ant should not be removed from Bloomfield, but should 
be retained in charge of the branch of the company at 
that place, was frivolous and was practically abandoned 
on the trial. The case was submitted to the jury solely 
on the question arising upon the representations of the 
non-assessability of the 80 per cent. The attempted 
rescission on account of the representation as to non- 
removal and its violation was, however, unfortunately 
introduced into the charge in a manner that prejudiced 
the right of the plaintiff. 

The requests as above stated were declined, but the 
judge charged the jury as follows: That ‘as respects 
creditors, the law requires of one who has been drawn 
by fraud into the purchase of stock, that he shall be 
guilty of no negligence or want of reasonable care in 
discovering the fraud, and on discovering it. promptly 
repudiating the purchase. If you find from the evi- 
dence that within a few months after receiving the 
stock certificate the defendant, discovering that he 
had been deceived in some respects, procured the agent 
who had obtained his certificate to go to Chicago, 
delivering to such agent his stock certificate, and 
instructed the agent to surrender up the stock and 
demand back the note for twenty per cent; and if the 
agent accordingly went to Chicago and offered to the 
company to surrender the stock and rescind the con- 
tract, which the company refused; and if you find that 
the defendant never afterward acquiesced in being a 
member of the company; that in September, 1871, he 
brought an action of replevin for the note, based on 
the ground of fraud; and if afterward he refused to 
receive any dividend; and if all this took place before 
bankruptcy or insolvency of the company, I instruct 
that in point of law this is a suflicient repudiation of 
the contract to become a stockholder to enable defend- 
ant, living in another State, to resist an action for the 
payment of the 80 per cent, provided you find that 
defendant was induced to become a stockholder by 
fraud, as before explained; and also further find, in 
view of all the circumstances, that defendant was not 
unreasonably negligent in discovering the fraud, and 








was guilty of no want of reasonable diligence in taking 
steps to repudiate the transaction.”’ 

To this charge the plaintiff excepted. 

The general principles set forth in this charge are no 
doubt sound. Ifthe alleged promissory representation 
as to the non-removal of the note had been available, 
and had been the question submitted to the jury, the 
charge would have been well enough. But that ques- 
tion was not before them. The questions submitted to 
them related exclusively to the representations that 
the 80 per cent should not be required to be paid. 
That was the fraud before the jury, and the question 
involved in the 7th and 12th requests was this: Assum- 
ing that representation to be a fraud which would 
avoid the contract, had the defendant discharged his 
duty in discovering that fraud and repudiating the 
contract on account of that fraud, and not on account 
of another fraud not now in question. We think the 
defendant was entitled to the opinion of the jury on 
that precise question. The charge refused him this 
right. The jury were charged that if within a few 
mouths after receiving the certificate, the defendant, 
discovering that he had been deceived in some respects, 
sent an agent to Chicago to surrender his certificate 
and demand his note, if he never afterward acquiesced 
in being a member of the company, if he brought an 
action of replevin for the note, and if he refused to 
receive a dividend, this was sufficient evidence of repu- 
diation. This was well enough as to the abandoned 
fraud which was not before the jury, but was entirely 
inapplicable to the fraud that was before them. As 
to that fraud, the defendant testified that he had no 
knowledge or suspicion of its existence until after the 
demand made upon him in 1873, by the assignee, and 
that he never made any investigation as to the truth 
of the representation as to the eighty per cent liability 
until after said demand, in 1873. Ou this point there 
was no contradictory evidence. It should have been 
ruled as a question of law. Pettibone v. Stevens, 15 
Con. 19; Beers v. Bottsford, 13 id. 146. The submission 
should have been made, if not ruled as a question of 
law, on these facts only, as requested, and the failure 
to do so and the introduction of the facts tendiug to 
show a repudiation on the ground of another fraud, 
could not fail to confuse the jury, and was error on 
the part of the judge. 

Wright's Case, Law Rep., Eq. 12, 1871, p. 331-351, is an 
authority on this point. It was there held, first, that 
under the English act, a surrender and cancellation of 
shares did not relieve the holder from his liability to 
creditors of the bank; and second, that a surrender by 
Wright of his shares in November, on the ground of 
an apprehended difficulty in the affairs of the bank, 
did not enable him to claim a rescission of his sub- 
scription on account of a fraudulent representation in 
the prospectus of the company, which fraud was then 
unknown to him. Henderson v. Royal British Bk., 
7 BE. & B. 356; Parris v. Harding, 1 C. B. (N. 8.) 533; 
Oates v. Turquand, L. R., 2 Ap. Cas. 325. 

The principle laid down in the charge of the judge, 
that one who claims to have been drawn into a fraudu- 
lent purchase must exercise care and vigilance to dis- 
cover the fraud, and must be prompt in repudiating 
his contract on the ground of such fraud, is a sound 
one. Thomas v. Barton, 48 N. Y. 193. 

The defendant sought to become a member of a cor- 
poration of the State of Illinois, and to obtain the 
benefits and advantages of its special privileges. If he 


is not held to be bound to know and accept all the con- 
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sequences of this connection, he certainly is bound to 
use care and attention to ascertain his position and 
promptly to make his choice of retaining it with its 
advantages and responsibilities, or of abandoning it. 
‘To subscribe for stock in a corporation in August, 1870, 
to rest quietly until the year 1873, never making any 
investigation as to the position in which he stood 
until that time and until after the assignee in bank- 
ruptcy had made a demand upon him, falls very far 
short of what the law requires. Especially is this the 
case when it is shown that he lived in an adjoining 
State, that he had sent an agent to Chicago, and him- 
self went to that city in 1871 to obtain his note and 
mortgage from that very company for an alleged mis- 
conduct in another respect. It was his plain duty to 
have inquired and to have ascertained his position 
long before he did. ‘‘A party must use reasonable 
diligence to ascertain the facts.”” Buford v. Brown, 6 
B. Monroe, 553. 

Mere lapse of time, where a party has not asserted 
his claim with reasonable diligence, is a bar to relief. 
Relief is not given to those who sleep on their rights. 
Beckford v. Wade, 17 Ves. 87-97; Jones v. Tuberville, 2 
Ves., Jr., 11. 

Equity will not assist a man whose condition is at- 
tributable only to that want of diligence which may 
be fairly expected from a reasonable person. Duke of 
Beaufort v. Neald, 2 Cl. & F. 248-286. 

Parties who are shareholders and claim to be relieved 
on the ground of fraud, must act with the utmost dili- 
gence and promptitude. Smith’s Case, L. R., 2 Ch. Ap. 
613; Denton v. MacNeil, L. R., 2 Eq. 5382; Peel’s Case, 
L. R., 2 Ch. Ap. 684. 

The judgment must be reversed and a new trial had. 


Mr. Justice MILLER—I am of opinion that where 
an agent of an existing corporation procures a sub- 
scription of additional stock in it by fraudulent repre- 
sentations, the fraud can be relied on as a defense to a 
suit for the unpaid installments, when suit is brought 
by the corporation; and that if the stockholder has in 
reasonable time repudiated the contract and offered 
to rescind before the insolvency or bankruptcy of the 
corporation, the defense is valid against the assignee 
of the corporation. 

I also think there was evidence of such fraud in this 
case, and that the question of reasonable diligence in 
the offer to rescind was fairly put to the jury by the 
Circuit Court. 

[am authorized to say that the Chief Justice and 
Mr. Justice Bradley concur in what I have here said. 


———___$_——___—— 


INDIAN TITLES. 
To the Editor of the Albany Law Journal: 


A letter written by Peter Van Schaack, dated 
London, 4th February, 1784, and addressed to his 
brother Henry in this country, contained this para- 
graph: ‘ Our Indian deed for Wawighanunk should be 
taken care of. I have the clear, decided opinions of 
Lord Campden, Lord Chancellor Yorke, Counsellor 
Dagge, Serjeant Glynn, Mr. Henry, of Virginia, and 
of the illustrious Doctor Franklin, that an Indian 
title was a good one, and transferred the property with- 
out a patent.”’ 

These opinions have been preserved among Mr. Van 
Schaack’s manuscripts until this day; and if I do not 
misjudge, they possess, after the lapse of a century, 
sufficient of legal and historical interest, if not of 





value and applicability to some parts of our extended, 

and probably to be increased territory, to justify their 

preservation in a convenient condition for general 

reference. 1 therefore send them to THe Law Jour- 

NAL. H. C. Van ScHAACK. 
MANLIUvs, January 1, 1876. 


Counsellor Dagge’s opinion on the Indian Grant of 
lands to William Trent and others, as stated in a case 
dated London, February 1, 1775: 


The writers on jurisprudence agree in the proposi- 
tion “that the original right to all kinds of property 
arose from pre-occupancy; and that in a state of na- 
ture every one might possess himself of and retain 
any vacant subject.’’ The first occupant had a right 
to grant, cede, or transfer the subject he had possessed 
himself of, to such persons, and upon such terms, as 
he thought proper; and if before such grant, cession or 
transfer, the occupant died, his property descended to 
his children. The right of transmitting property al- 
ways resided in the owner, and civil institutions only 
prescribed the mode of carrying that right into effect. 
In that period of society when countries were formed 
and their boundaries fixed, we find that different dis- 
tricts were appropriated to the native owners, the first 
occupants, or, in case of vacant lands, to the discov- 
erers. From those original proprietors, each country 
was transmitted to other proprietors by the consent or 
by the conquest of the present owners. 

In the case under consideration, I am of opinion 
that the Indians of the Six Nations appear to have 
been entitled to the lands in question from pre-occu- 
pancy, or from conquest. But, however their right 
accrued, they are acknowledged in express words by 
the deed of cession to the Crown, made at Fort Stan- 
wix, November 5, 1768, to have been, at that time, the 
true and absolute proprietors of the lands in question; 
and so they were also acknowledged to be in the pub- 
lic negotiation between England and France, in the 
year 1755; and so also, as is stated in the case, several 
treaties of peace and commerce, entered into with 
particular nations or tribes of Indians by the English 
nation, consider and treat the natives or occupiers as 
the lawful possessors and owners of the countries they 
respectively occupy. 

The deed of cession to the Crown in 1768, was made 
in consideration of £10,460 7s. 3d. sterling, then paid 
to the Six United Nations, and for other considera- 
tions mentioned and expressed in the deeds and trea- 
ties previous and preparatory to it. This deed of ces- 
sion, the conveyance to Mr. Trent, and the treaties in 
1765 and 1768, must be considered together, as they all 
tend to illustrate the whole transaction, and explain 
the intention of the contracting parties; and taking 
the whole under consideration, it appears that the Six 
United Nations were truly sensible of the great loss the 
traders had sustained'by the treachery and depredations 
of some of their tributary or dependent tribes. That 
a requisition was made to the Six United Nations in 
May, 1765, for a grant of land by way of compensating, 
in some measure, for the damages the traders had sus- 
tained by the depredations of the dependent or tribu- 
tary Indians. That the Six Nations, after deliberat- 
ing from the 2d of May, when this requisition was 
made, to the 6th of May, agreed that the request of 
the traders should be complied with, and that they 
would grant them some lands near Fort Pitt. That at 
the Congress and treaty in November, 1768, held at 
Fort Stanwix, the Chiefs and Sachems of the Six 
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United Nations again took this matter under their 
consideration, and upon the first day of that month 
expressly declared, that in order to show that they 
loved justice, they expected “that the traders who 
suffered by some of their dependents in the wars 
five years ago, might have a grant for the lands, they 
then gave them down Ohio as a satisfaction for their 
losses.” 

On the third day of the same month of November, 
the Six Nations, by their Chiefs and Sachems, executed 
the conveyance to Mr. Trent, which proceeding was 
had upon a recital that he had been empowered by sev- 
eral letters of attorney from the suffering traders 
named in the said deed, to ask, solicit, demand and 
receive from the Six Nations a grant of a tract of land 
as a satisfaction, compensation, or retribution for the 
goods, merchandise and effects of the said several tra- 
ders, which the said Shawnees, Delaware and Huron 
tribes, tributaries of the said Six Nations (contrary to all 
good faith, and in violation of their repeated promises 
of safety and protection to the traders, their servants 
and effects, while trading in the country), did vio- 
lently seize upon and unjustly appropriate to their 
own use, 

The deed then declares that in consideration of 
£82,916 1s. 8d., lawful money of New York, the same 
being the amount of goods and merchandise which 
were unjustly seized and taken from the traders as 
aforesaid, whereof just and fair accounts on oath and 
affirmation had been produced, interpreted and ex- 
plained to them, and which, at their desire, were then 
lodged with the said Sir William Johnson, the Chiefs 
and Sachems of the said Six United Nations for the 
said consideration, and in consideration of eight 
shillings, did grant, bargain and sell to his Majesty, his 
heirs and successors, to and for the only use, benefit 
and behoof of the said William Trent, in his own 
right and as attorney aforesaid, all that tract of land 
described in the conveyance, to hold to his Majesty, 
his heirs and successors, but to the only use, benefit 
and behoof of the said Mr. Trent, in his own right 
and as attorney aforesaid, his heirs and assigns for- 
ever. 

This deed seems to have been executed in the most 
public manner, in the presence of the King’s Gov- 
ernor of New Jersey, the Commissioners of Virginia 
and Pennsylvania, and several other persons who at- 
tended the Congress and attested the execution of this 
conveyance, which by that means received every de- 
gree of solemnity and sanction. 

On the fifth of the same month, November, 1768, 
the said Chiefs and Sachems executed their deed of 
cession to his Majesty of a large tract of country upon 
the River Ohio. In this deed the Indians expressly 
stipulated that their present grant (which words are 
explained in the minutes of Congress of November 5th, 
where the traders’ deed is mentioned with the other 
grants then made) should be deemed valid on their 
parts, and they convey to the King, not only in con- 
sideration of the present then made and the moneys 
then paid by the King, amounting to £10,460 10s. 3d., 
but also for the other considerations in the deed be- 
fore mentioned; and the Habendum is to the King, 
his heirs and successors under the reservations made 
in the treaty; so that the deed of cession to the King 
virtually confirms the conveyance to Mr. Trent in his 
own right. 

Upon the whole, I am of opinion that Mr. Trent, in 
his own right and as attorney for the traders, hath a 





good, lawful and sufficient title to the land granted by 
the deed of conveyance, subject only to the King’s 
sovereignty over the settlements to be established 
thereon, and over the inhabitants as English subjects. 
Henry DAGGE. 
Lrycoun’s Inn, March 20, 1775. 


Serjeant Glynn’s opinion. 

I entirely concur with Mr. Dagge in his opinion 
on this case. The property of the soil conveyed to 
Mr. Trent, for himself and as attorney, was cer- 
tainly in the Six Nations; and as incident to that 
property, they had a power of alienating and trans- 
ferring in any manner, or to any persons, unless 
they had been restrained by their own laws. In this 
case, the supreme power of the country resided in the 
sellers, who had, therefore, an absolute power of 
alienating, and the transaction being fair and open, 
and for the express purpose of doing an act of public 
justice, must bind the Six Nations in good faith. 

If we supposed that the sovereignty of the land still 
remained in the Six Nations, the property of the soil 
still must be in the grantee, Mr. Trent, and cannot, 
without violence and injustice, be taken from him. 
The very act, however, of the sovereign power of the 
Six Nations admits a capacity in the grantee to take 
under the deed according to their laws or usage, and 
there is no law I ever heard of that restrains the sub- 
jects of the Crown of England from purchasing in 
foreign dominions. 

The intention of the parties here appears to have 
been to transfer the sovereignty to the Crown of Eng- 
land by the same instrument whereby the land was 
conveyed. If that transfer of the sovereignty is ef- 
fectual, it passed and is confirmed by the deed of ces- 
sion to the Crown, dated two days after, but subject 
to all the antecedent rights of property. The Crown 
being entitled only to the immediate property of va- 
cant and unappropriated lands; but in this case the 
lands are abandoned by the proprietors and conveyed 
to the grantee. If the Crown had an original sov- 
ereignty, still the soil being the property of the Six 
Nations, they aud their alliance should be protected 
by that sovereignty in their property. If the Crown 
acquired the sovereignty by the grant to Mr. Trent, or 
by the deed of cession, the title of the grantee is then 
under the protection of the laws of England. 

Upon the whole, Iam of opinion that in every way 
of considering this case, the grant to Mr. Trent is 
good, sufficient and lawful, and is under the protec- 
tion of the laws of England. JOHN GLYNN. 

SERJEANTS’ INN, 13 April, 1775. 


Having long since carefully studied those points, I 
concur with Counsellor Dagge and Serjeant Glynn in 
their opinions as above declared. B. FRANKLIN. 

PHILADELPHIA, July 12, 1775. 


From principles which appear to me very clear, I 
concur in the above opinions. P. Henry, JR. 
PHILADELPHIA, July 29, 1775. 


Opinions of Lord Chancellor Campden and Lord 
Chancellor Yorke on titles derived by the King’s sub- 
jects from the Indians or natives: 


In respect to such places as have been or shall be 
acquired by treaty or grant from any of the Indian 
Princes or Governments, your Majesty’s Letters Patent 
are not necessary; the property of the soil vesting in 
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the grantee by the Indian grants, subject only to your 
Majesty’s right of sovereignty over the settlements 
as English settlements, and over the inhabitants as 
English subjects, who carry with them your Majesty’s 
laws wherever they form colonies, and receive your 
Majesty’s protection by virtue of your Royal Charters. 


_— 
RECENT ENGLISH DECISIONS. 
MONEY HAD AND RECEIVED. 


A colliery owner who had paid several times, under 
protest, sums which he insisted were overcharges, was 
held entitled, notwithstanding the fact of such pay- 
ments, to recover them back in an action for money 
had and received. Lancashire and Yorkshire Ruilway 
Co. v. Gidlow, 7 H. L. Eng. & Ir. App. 517. 


MORTGAGE. 


A mortgage of premises will pass the fixtures upon 
the premises. A mortgage of a lease made by the 
lessee will carry the fixtures of that property which is 
in lease, and the power to remove which fixtures was 
inthe tenant. Fixtures attached by the mortgagor to 
the property after the date of the mortgage, will also 
(unless under special stipulations) pass to the mort- 
gagee. 

There is no difference in this respect between a 
mortgage in fee by a freeholder and a mortgage by way 
of assignment of a term bya leaseholder. Mews v. 
Jacobs, 7 H. L. Eng. & Ir. App. 481. 


STOCK EXCHANGE. 


A purchase or sale of shares made by one who is not 
a member of the Stock Exchange, and made through 
a broker who is a member of that body, will be treated 
as made subject to the rules of the Stock Exchange. 

The rules of the Stock Exchange imply that the 
name of the person given as that of the ultimate pur- 
chaser of shares must be that of one able and willing 
to purchase; and they are not satisfied if the name 
given is that of a non-existent person, a lunatic, an 
infant, a married woman, or a person who has not 
given authority for the use of his name. 

The contract of a jobber is to accept the shares, or 
to furnish the name of a person able and willing to ac- 
cept them; and the time limited by the rules of the 
Stock Exchange for the approval or rejection of the 
name of the ultimate purchaser applies only to the 
responsibility, and not to the personal capacity and 
willingness of the person whose name is given. 

If, therefore, the nam? given is that of one who had 
no legal capacity to accept the shares, though the time 
limited is allowed to go by without objection to him, 
the original contractor, the jobber, will remain liable. 

M., not a member of the Stock Exchange, directed 
his broker to sell certain shares of a company, and the 
broker sold them to a jobber, who, according to the 
known practice on the Stock Exchange, sold them 
again (and in a similar way they passed through several 
hands), and the jobber (without fraud) received from 
his purchaser, and passed on to M.’s broker the name 
(that of L.) as the name of an ultimate purchaser; M. 
executed a transfer to L., and received payment for 
the shares; L. turned out to be a minor legally incapa- 
ble of accepting the shares; M.’s name (though with- 
out his knowledge) remained on the registry of the 
company; L. did not pay the subsequent calls, and M. 
was required to pay them. Held, that the jobber was 








liable to make good to M. the calls which he had been 
compelled to pay on L.’s default. Rennie v. Morris, 
Law Rep., 13 Eq. 203, disproved. Nickalls v. Merry, 7 
H. L. Eng. & Ir. App. 530. 

—_——__——____.. 


BOOK NOTICE. 


The Law of Homestead and Exemptions. 
San Francisco: Sumner, Whitney & 
WORK on the subject named on the title page of 

this volume would naturally be expected to con- 
sist of nothing more than a well-arranged digest of the 
cases and statutes on that subject. The statutes of 
the different States are so dissimilar, and the reasons, if 
there are any, which underlie the exemption or non- 
exemption of certain property are so vague that it is 
quite impossible to make a theoretical text-book out 
of the adjudications and the statutes. Nevertheless 
the writer has made what he has termed a useful book 
for the practitioner. In bis preface Mr. Smyth states 
that the first Homestead Statutes ‘‘ were passed by the 

Republic of Texas less than thirty-six years ago!”’ 

and that these “ were quickly followed by the southern, 

western and other States, until all except three have 
incorporated in their statute law some provision for the 
preservation and protection of the home of a debtor.”’ 

In the first chapter of the volume the author sets forth 

the object and policy of homestead laws, quoting 

judges and legislators in favor of the protection which 
such laws tbrow around the family. In the case of 

Walker v. Darst, 31 Texas, 682, Morrill, C. J., is re- 

ported to have said that “it was a great triumph in 

civilization when the organic law of a State provided 
that ‘no person shall be imprisoned for debt;’ buta 
still greater impetus was given to the happiness of 

families, when the organic law of a State protected a 

homestead from the inroads of a sheriff.’’ More in 

the same strain is quoted from this ‘“ enlightened 
judge;” and we remember similar emotional utter- 
ances from Texas judges in cases not connected with the 
subject of exemptions. Yet it must be admitted that 
homestead laws, if not carried too far, are monuments 
of the public regard for the sentiment, the sanctity 
and welfare of the family institution. It must be ac- 
knowledged that every man and every family has the 
right to subsistence in some form; but it would be 
carrying the doctrine to the extreme to declare, as 
was done in Texas, that a farmer might select two hun- 
dred acres of land which he might put in the highest 
state of cultivation, and yet that this elegant home and 
its appurtenances should always be exempt from the 
claims of creditors. This scheme might do for Mr. 
Collins, of Nevada, who said, ‘‘Ido think that this 
idea of the homestead is one of the sublimest ideas of 
our age. Itisa principle which has sought form and 
shape, and comes like an angel of mercy to hover over 
and bless the families of our nation.”” But the less 
sentimental law-makers object to allowing people to 
cultivate hundreds of acres of land and to build ele- 
gant houses furnished in sumptuous style without any 
liability to the creditors of the ‘‘ head of the house.”’ 
An examination of Mr. Smyth’s work shows that he 
has faithfully compiled the cases relating to Home- 
steads and Exemptions, and has placed them in a con- 
venient form. Each section is provided with appro- 
priate catch-words; and the table of contents and in- 
dex are quite minute. The style of the book, in many 
respects, however, is not to be recommended, There 
are many crude expressions, such as the title to chap- 
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ter V, which is as follows: *‘ Out of what it’’ (the 
homestead) *‘ may be selected or carved.’’ The sub- 
stance of a number of cases, reported while the work 
was going through the press, is given in the ‘ Ad- 
denda,”’ in the same style as the body of the work, 
and with sections numbered to correspond with sec- 
tions in the body of the work of like import. The 
table of contents, the table of cases, and the index, all 
refer to the sections instead of the pages of the book. 
In this connection it is to be observed that the custom 
of referring to the sections in a text-book is an incon- 
venient one, and is only justifiable in cases where the 
work goes through several editions, with changes in 
the notes and the pages, but without changes in the sec- 
tions, which is not often the case. And it is quite as 
easy to state the edition to which reference is made 
and the page, as it is to find a desired passage from a 
table of contents or index, referring only to sections. 

Independent of matters of form and style, Mr. 
Smyth has produced a creditable book; and consider- 
ing the statutory character of the subject, he has fur- 
nished the profession with as good a work as could 
reasonably be expected. 


a 
OBITUARY. 


JouHN H. CLIFFORD. 


| preteen oiey JOHN H. CLIFFORD, of Massa- 

chusetts, died at New Bedford, Mass., January 2, 
1876. He was born at Providence, R. I., Jan. 16, 1809, 
and was graduated at Brown University in 1827. He 
pursued the study of law, and became associated with 
Judge Colby and Chief-Justice Brigham, of Massachu- 
setts. He early acquired a distinguished reputation 
among the profession in the State; and in 1849 he was 
appointed by Gov. Briggs, Attorney-General of Mass- 
achusetts. In the course of his official duties he was 
called upon to prosecute Prof. Webster for the murder 
of Dr. Parkman. His conduct of that case and his 
masterly address to the jury are said to have gained 
him a high reputation throughout the country. In 
1853 he was chosen Governor, and in 1854 he was again 
made Attorney-General, to which office he was thrice 
re-elected. In addition to his legal and political ser- 
vices, Mr. Clifford occupied himself largely with the 
affairs of business life, and in all his varied duties he 
displayed the characteristics of an accomplished gen- 
tleman and ripe scholar. 


—_—_.—___——— 
NOTES. 


HE Albany Law School Journal, which the students 

of the Albany Law School have established, is the 
outgrowth of a very commendable spirit—that of 
furnishing a medium of expression for the legal mind 
of the school and a chronicle of the events of the 
school-year. The editors will also find that they are 
getting experience in a noble department of the legal 
profession — that of legal journalism, and if they can- 
not hope to rival in usefulness to the profession their 
legal contemporaries of a more sober and practical 
character, they can at least be the instruments of en- 
couraging an endeavor among law students toward a 
higher legal education. The subject of legal educa- 
tion ought to be thoroughly developed in the columns 
of the new journal. We bespeak for it a successful 
career.— The Louisiana Law Journal, a law periodi- 





cal which has just been started in New Orleans, will 
be devoted to ‘‘ law and literature,’’ and will contain 
notes of the current decisions of the State and federal 
courts. It is quite surprising, say the publishers, that 
there has been no law periodical published in New Or- 
leans before this, when it is considered that the im- 
portance of the litigation in that city is greater than 
that of any other city in the south. The United 
States courts are in session there more than eight 
months of the year; the Supreme Court of Louisiana 
sits from November to June; and there are various 
courts of subordinate jurisdiction constantly adding 
to the list of adjudications. This journal certainly 
ought to havea fine patronage. The first number is 
excellent, and contains, in addition to the notes of 
cases, several legal articles of value.——The Michigan 
Lawyer is another periodical recently established. It 
is a quarterly magazine, and contains abstracts of the 
decisions of the Supreme Court of Michigan, together 
with selected cases decided in the Circuit Courts of the 
State and in the federal courts. The number before 
us contains a great variety of decisions succinctly 
reported. 

The Solicitors’ Journal mentions the case of Lish- 
man v. Northern Maritime Ins.Co., L.R., 10 C. P. 149, re- 
lating to the concealment of loss between the accept- 
ance of the risk and the making of the policy of insur- 
ance. This case presents in, perhaps, the strongest 
possible form the affirmance of the principles first laid 
down in Cory v. Patton, 20 W. R. 364; L. R., 7 Q. B. 
304, and since acted upon in several cases, that after 
the acceptance of the risk there is no obligation on the 
assured to communicate any information to the under- 
writer. In this case, after the acceptance of. the risk, 
but before the execution of the policy, the ship was 
lost, and the fact became known to the assured; he 
nevertheless asked for and obtained the stamped 
policy. The Court of Common Pleas held that the 
assured was entitled to recover, and the Exchequer 
Chamber has affirmed the decision. The weight of re- 
cent authority in favor of the plaintiff was felt to be 
so great that on this branch of the case it was scarcely 
argued that he would not be entitled to recover, but 
for one circumstance. That circumstance was, that 
on issuing the policy the defendants had, with the con- 
sent of the plaintiff, inserted the additional term of a 
modified warranty against double insurance; but this 
was held to make no difference, and indeed, the des- 
perate nature of the argument shows how difficult it 
was felt to maintain the defense. For the future, 
therefore, the observations in Mead v. Davison, 3 A. & 
E. 303, as to the non-communication of a loss which 
becomes known to the assured between the acceptance 
of the risk and the making of the policy, must be read 
in the light of the late decisions, and of the statute of 
30 & 31 Vict. c. 23, which, by taking away the absolute 
inadmissibility in evidence of a slip, led the way to 
them. 

Judge Doolittle, of Illinois, thus describes his first 
entry into the chamber of the Supreme Court of the 
United States: ‘‘ Imagine to yourselves a youth just 
fresh from the schools, imbued with that respect for the 
institutions of our country which every youth then was 
taught to cherish next to the sentiments he felt to- 
ward the God of Heaven. Entering that chamber 
forty years ago, there sat the judges, clothed in their 
robes. The chamber was still. Not a voice was heard 
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nor a whisper, except of the counsel who was speaking, 
and that counsel was Daniel Webster. It was in the 
case of the Charles River bridge. There was the great 
counsel, with his face lit up, beaming with every ex- 
pression of the soul. Listening with deep interest to 
the great lawyer of the constitution, Daniel Webster 
himself, you can imagine the effect upon a youth un- 
der such circumstances.”’ 


The London Law Journal gives the following sum- 
mary of the criminal business done by an English 
judge at a single ‘‘ Assize”’: For the offense of bigamy 
two men were sentenced, respectively, to twelve 
months’ and fifteen months’ imprisonment with hard 
labor, and a woman, who had twice committed bigamy, 
received a nominal punishment, and was at once dis- 
charged; but, in her case, she had been badly treated 
by her husband, and had already been detained four 
months in custody prior to her trial. For attempting 
to utter a brass coin like a sovereign, another prisoner 
received nine months. Two women were each sen- 
tenced to six months for concealing the births of their 
infants, and a third received twelve months for a 
serious case of manslaughter of her new-born child. 
A boy, who killed a man by hurling a brick at him, 
and was convicted of manslaughter, was sentenced to 
nine months; while for burglary, two men received 
twelve months each, and a third fifteen months. 
Turning to the more serious charges, we find that for 
abusing children two men were sentenced to seven 
years’ and ten years’ penal servitude, respectively. 
A poacher, who committed a savage outrage on a 
police constable, who surprised him when in pursuit 
of game, received ten years. For a felonious wound- 
ing, by stabbing without any provocation, another 
prisoner was sentenced to eighteen years. A drunken 
son, who shot his drunken father while lying in bed, 
and then broke the stock of the gun over his father’s 
head, also received eighteen years. For assaulting and 
cruelly ill-using a drunken man, with intent to rob 
him, another prisoner got ten years. For stealing a 
watch from a man she had engaged in conversation, 
a woman got seven years; and a man who was acting 
in concert with her, in what was substantially a garotte 
robbery, was sentenced to fifteen years. Another 
prisoner, who was convicted of a highway robbery, 
with violence of an aggravated character, was sen- 
tenced to penal servitude for life. 


Judge Peter Ganzvoort, of Albany, died Jan. 4. He 
was a son of Gen. Ganzvoort of revolutionary fame. 
—— Judge Samuel P. Lyman, for twenty-seven years 
judge of the Probate Court of Northampton. Mass., 
died Jan. 4.—— The alumni of the law department of 
the University of Pennsylvania have appropriated the 
sum of fifty dollars annually, to be paid as a prize, 
known as the *‘ Sharswood Prize,”’ to the writer of the 
best essay upon a legal topic, to be selected by the fac- 
ulty.—— The Chicago Legal News in its notice to stu- 
dents who desire admission to the bar at the present 
term of the Supreme Court of Illinois, perpetrates, as 
we suppose, a good joke by heading its remarks “‘ To 
Til. Law Students.” Is it true that Illinois law stu- 
dents are apt to be‘‘ill” as an examination ap- 
proaches ?—— W. C. Whitson, associate justice of the 
Supreme Court of Idaho, died at Omaha, Neb., on 
Christmas night.—— At the annual dinner of the Chi- 





cago Bar Association, the toast tothe United States 
Supreme Court was given iu the language of Kent: 
*“T cannot conceive of any thing more grand and im- 
posing in the whole administration of human justice, 
than the spectacle of the Supreme Court sitting in 
solemn judgment upon the conflicting claims of the 
national and State sovereignties, and tranquillizing all 
jealous and angry passions, and binding together this 
great confederacy of States in peace and harmony, by 
the ability, the moderation, and the equity of its de- 
cisions.”’ 


At the preliminary examination of law students in 
England, before entering into articles of clerkship to 
solicitors, each candidate is to be examined in two of 
the following languages: Latin, Greek, French, Ger- 
man, Spanish, Italian. The candidate makes his own 
selections. —— The Aberdare (Eng.) Trade Council ex- 
pects to regulate the course of justice by adopting the 
following resolution: “‘ That this council strongly con- 
demns the conduct of his Honor Judge Falconer, in 
asking the question of men when brought before him, 
whether they are union men or not, and is of the opin- 
ion that such conduct is unbecoming in a judge, and 
outrageous to public feelings.’-—— In an assault case 
heard before Mr. Justice Mellor at Liverpool, a medical 
gentleman, who dressed the wounds of the man as- 
saulted, was asked by the learned judge if the prosecu- 
tor was sober when brought to the dispensary ? Dr. 
Cormack: I should not like to say, my lord. I havea 
test in these cases. His Lordship: What is the test? 
Dr. Cormack: I asked him to pronounce the words 
“truly rural,’ and he said ‘‘ toory lural.”’ 


In the case of Kiernan v. Manhattan Quotation Tel- 
egraph Co., recently heard at a special term of the 
Supreme Court in New York city, a novel question 
was raised. The suit was brought for an injunction to 
restrain defendants from transmitting the quotations 
of the London markets to their customers. Plaintiff 
had made an arrangement whereby he secured the 
earliest news, by cable, of the condition of foreign 
markets. One of the defendants, Francis A. Abbott, 
admitted that he received no direct cable messages, 
and that he derived information from the bulletin 
boards of the exchanges and from the tapes of the 
gold and stock company, also from private banking 
firms. The question involved in the case is as to the 
right of persons to take telegraphic messages procured 
to be sent by other persons immediately after their 
publication on bulletin boards and through tapes. 
The point is also raised whether such publication is an 
abandonment of the property in the dispatches to the 
public. The injunction was granted.—The New York 
Times says: ‘‘ What is believed to be an oddity in legal 
proceedings has just been begun in a suit for criminal 
conversation brought by Mrs. Adela M. Blake against 
Mrs. Jane Van Winkle, alias Mrs. J. Coles Blake. The 
parties reside in Brooklyn, but the suit has been begun 
in the Supreme Court of this county by Judge Culver, 
the plaintiff's counsel. The damages claimed are $10,- 
000. The right of the husband to bring a suit for 
criminal conversation against the seducer of his wife 
has long been recognized by the law. Whether the 
wife has the same right against the alleged seducer of 
ber husband will, it is believed, be decided for the first 
time in the present suit.’’ 
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CURRENT TOPICS. 


Tt bill introduced by Mr. Jacobs in the New 

York Senate relative to the case of persons 
pleading insanity as an excuse for crime, will attract 
considerable attention. The bill provides that, 
whenever any insane person accused of arson, mur- 
der or highway robbery shall have been acquitted, 
upon trial, on the ground of insanity, the jury shall 
bring in a special verdict to that effect, and so state 
it in their finding; and the court in which such trial 
is had shall order such person to be committed to 
the State lunatic asylum for insane criminals for 
life. We do not know upon what grounds this 
legislation is demanded, unless it be upon the vague 
ground of ‘‘public policy;” for, logically, a man 
who commits crime under the influence of an insane 
impulse is not responsible before the law at all, and 
the only reason why he is committed to prison after 
acquittal is, that while his insanity continues it is 
unsafe to allow him to mingle with his fellow-men. 
Perhaps the discussion which this bill will call forth 
will develop the réasons why a man who was not 
responsible for his acts while insane should be pun- 
ished after his insanity has passed away, or why a 
man who once committed a grave crime while under 
the influence of an insane impulse should be deemed 
to be ever afterward insane, and publicly dangerous. 
Better abolish the defense of insanity altogether 
than commit the absurdity which this bill would 
effectuate. 


Mr. McCrary, of Iowa, has introduced a bill pro- 
viding for an intermediate Federal Court of Appeal, 
upon nearly the plan suggested by the Law Jour- 
NAL. His bill proposes, as we gather from the 
abstract of it sent, to establish a court of appeal in 
each circuit, to be composed of the Justice of the 
Supreme Court assigned to the circuit, the Circuit 
Judges, and the several District Judges of the dis- 
tricts composing the circuit. Appeals may be taken 
to this court from the decisions of the District and 
the Circuit Courts, and its decisions are to be final 
upon all questions of fact and in all cases involving 
less than $10,000. Such a scheme must commend 
itself to the good sense of any one who carefully 
considers the evils to be remedied. In the first 
place, the calendar of the Supreme Court contains 
an accumulation of cases that would fully occupy 
the attention of the court for nearly three years, 
without the addition of new business. This is due 
largely to the fact that there is no satisfactory inter- 
Vor. 13.— No. 3. 





mediate court of appeal — the Circuit Court lacking, 
at its best, numerical strength. Such a court as Mr. 
McCrary proposes would be strong, both in numbers 
and in ability, and for most causes its decisions 
would be accepted as satisfactory. Mr. McCrary 
should, however, provide in his bill that no judge 
shall sit in review of his own decision. He should 
also have added a provision relieving entirely the 
Supreme Court judges from circuit duty. They 
have sufficient to occupy them in Washington. 


It is announced that the Inns of Court are about 
to try an experiment in legal education. Some four 
years ago, in concession to a public feeling in favor 
of a higher legal education, the Inns of Court de- 
termined to compel all persons desirous of becoming 
barristers to pass an examination in law, and they 
thereupon created a large and costly staff of teach- 
ers, from whom the student could obtain gratuitous 
instruction if he chose to attend the lectures. The 
four years for which the system was established and 
the appointments made are just coming to a close, 
and it is understood that the whole has been a com- 
plete and melancholy failure. Hardly any students 
have availed themselves of the educational machinery 
provided, and some curious calculations have been 
made of the sum which the Inns of Court have had 
to pay for each student attending the lectures. 
These bodies are, therefore, on the point, it is 
stated, of resorting to a new method of inciting 
students to be educated at their expense. Their 
plan is to confide their teaching to men of estab- 
lished reputation and mature years, to pay highly 
for it, and to arrange it so that it may not conflict 
with professional practice. Whether the new 
arrangement will succeed has yet to be seen, but 
the probabilities are much greater in its favor than 
they were in favor of the prior system. Under that 
system the professors and tutors were, for the most 
part, comparatively young men, who had yet to 
make a professional or general reputation, and, 
however capable, not likely to attract or to impress 
strongly a body of young men of the aims and 
mental conditions of law students. If we should 
judge from our observation of the law schools in 
this country, we should say that the Inns of Court 
have at length adopted the system most likely to 
accomplish the end sought. 


Mr. Francis Wharton has an article in the Inter- 
national Review on “Retrospective Legislation and 
Grangerism,” which is a curious, if not valuable, 
contribution to the literature of that subject. He 
announces in the outset his purpose ‘‘to draw, in 
the examination of this topic, on foreign jurists 
rather than our own;” and he sums up the 
positions assumed by them in the following propo- 
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sitions: ‘‘A statute which remodels public insti- 
tutions may go into immediate effect, even though 
it recalls vested concessions made by the State 
to a particular social status; but no statute is to 
be construed as vacating obligations which the 
State makes directly to individuals, or which it 
authorizes one of its subjects to make to another;” 
and second, ‘‘ Statutes are not to be construed so as 
to vacate obligations made under prior statutes.” 
Applying these principles to Granger legislation, the 
learned writer says: ‘‘ When a legislature authorizes 
a railroad corporation to borrow money, and to 
hypothecate its franchise for this purpose, this is 
an offer by the State, through its agents, to borrow 
money, the franchise and the property of the road 
being security. The State says: ‘Lend this money 
and you shall have this security; and, as part of the 
security is the power vested in the corporation to 
levy tolls to pay your debt.’ * * The State cannot 
withdraw the securities (7. ¢., the franchises, in- 
cluding the right to levy tolls), without providing 
for the debt. No statute which does not provide 
for such debts will be construed as requiring the 
corporation to so diminish its tolls as to impair 
its own means of payment.” Ingenuity could go 
no farther in behalf of investors; but whether the 
Supreme Court will coincide with the learned Doc- 
tor’s arguments and conclusions will shortly be 
known, as the Granger cases have been argued in 
that court. 


The case of Kiernan v. Manhattan Stock Quotation 
Company, noticed by us last week, is deserving of 
unusual consideration. No case precisely like this, 
it is said, can be found in either the English or 
American reports. The plaintiff had purchased 
from the Stock and Gold Telegraph Company the 
exclusive right to use their foreign financial news 
in that part of New York city below Canal street 
for the period of fifteen minutes after its receipt. 
This news was collected in Europe and transmitted 
by cable to this country by the Associated Press, 
from whom the Stock and Gold Company had ac- 
quired the exclusive right of use for the period of 
thirty minutes after receipt. Plaintiff telegraphed 
it to his customers, many of whom had stock indi- 
cators in public places, and exposed the news to 
public gaze by means of printed types. The de- 
fendant company was also engaged in the business 
of supplying foreign financial news, and copied 
telegrams from plaintiff's bulletins and tapes, as well 
as from those of the Gold and Stock Company. 
Plaintiff applied for an injunction restraining the 
defendant company from supplying to their custom- 
ers news thus appropriated. The court, at Special 
Term, held that the injunction should be granted ; 
that the case is within the principle applied in the 
case of the representation of a manuscript play, the 
delivery of a lecture, or the exhibition of a painting; 





and that giving the news to the public in the man- 
ner disclosed by the present case is but a qualified 
publication, and does not destroy the owner’s right 
of property in the telegrams. 


A writer in the New York Times advocates the 
repeal of the laws relating to special juries. He 
shows that the practice of ordering special juries 
grew up in England, in the interest of the govern- 
ment in contradistinction to the interest of the 
people; and that in our colonial and State history it 
proved to be an apt contrivance for shielding officers 
from public criticism. As used in England, at first, 
the procedure of ordering a special jury had only 
the effect of qualifying the discretion of the return- 
ing officer. The selection by elisors, in this country, 
whether partial or impartial, is liable to the imputa- 
tion of prejudice, malice or corruption. There are, 
in fact, so many objections to ‘‘ struck” juries, that 
there is no corresponding advantage to be gained 
by retaining them. 

_—_____. 


NOTES OF CASES. 


| question whether an action for malicious 

prosecution will lie against a corporation aggre- 
gate was considered in Coulter v. Dublin and Belfast 
Junction Railway Co. Ir. L. T. Rep. (1875) 209. 
This action was brought for malicious prosecution 
of the plaintiff on a charge of having unlawfully and 
maliciously placed an obstruction on defendants’ 
line of railway. The charge had been dismissed 
after plaintiff's arrest and without trial, and the 
court found that malice was not to be inferred under 
the circumstances of the case. But the more im- 
portant point as to whether the action would lie 
against a corporation was discussed at considerable 
length without a definite conclusion. The question 
has not been specifically decided in any reported 
case that we can find. In Carmichae v. Waterford 
and Limerick Railroad Vo., 13 Ir. L. Rep. 318, a 
corporation was sued for maliciously overmarking 
an execution. Judge Moore said it was impossible 
to say there could be express malice, and Chief 
Justice Blackburne and Justice Crompton said that 
the company could not be held responsible for the 
malice of their agents. A case more nearly in point 
was Reid v. Mitchell, 4 Ir. L. Rep. 323, in which it was 
held that a banking company was not liable fora 
malicious arrest procured at the instance of one of 
their number. The company was not a corporation 
In Stevens v. Midland Counties Railway Co., 10 Exch, 
352, Alderson, B., gave his opinion that an action 
for malicious prosecution would not lie against a 
corporation aggregate. In Green v. London General 
Omnibus Co., 7 C. B. (N. 8.) 290, Erle, Ch. J., said: 
‘“‘The doctrine that a corporation having no soul 
cannot be actuated by a malicious motive, is more 
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quaint than substantial.” In Henderson v. Midland 
Railway Co., 24 L. T. (N. 8.) 881, an action for 
malicious prosecution, Chief Baron Kelly said the 
question whether the action would lie against a cor- 
poration aggregate was a serious one, and he was 
inclined to think the action would lie. The immu- 
nity of corporations from such liability might be 
productive of the most serious injustice. A corpo- 
ration is liable to exemplary or punitive damages 
for acts of its servants. Atlantic and Great Western 
Railway Co., 2 Am. Rep. 382; 19 Ohio St. 162. 
In Philadelphia, Wilmington and Baltimore Railroad 
Co. v. Quigley, 21 How. (U. 8.) 202, it was held that 
a railroad corporation might be guilty of acting 
maliciously in procuring the publication of a libel, 
and become responsible therefor, although it, of 
course, acted only through the medium of agents. 


In Crist v. Kleber, 2 Weekly Not. Cas. 158, the 
rights of a bona fide purchaser, at a judicial sale, of 
chattels sold as property of bailee, was considered 
by the Supreme Court of Pennsylvania,~ A rented a 
piano to B, with the privilege of purchasing during 
the term, A reserving the right to retake the 
instrument at any time for non-payment of rent. 
B neither paid rent nor purchased. It was subse- 
quently sold as B’s property, at a constable’s sale for 
unpaid taxes, toC. A brought replevin against C 
to recover the instrument. C offered to prove that 
A had permitted possession by B eight months after 
the expiration of the term; that B had declared 
that he had purchased it, and that, on a former 
execution, it had been set apart to B under the ex- 
emption laws. This evidence was held to be prop- 
erly excluded. The court, in delivering the opinion, 
said: ‘‘ Possession under a mere bailment for hire is 
not a constructive fraud, otherwise much of the 
business of men would be ended, and the poorer 
the bailee the less would be his ability to hire the 
use of property needful to him.” 


Story laid down the rule that a master was not 
responsible for the negligence of a fellow-servant, 
and that rule was upheld in the House of Lords in 
Francis v. Cockell, 18 W. R. 1208. The doctrine is 
now well established, both in England and America. 
But the difficulty in applying the rule is in deciding 
who are fellow-servants. In Conroy v. Belfast and 
Northern Counties Railway Co., Ir. L. T. Rep. (1875) 
217, recently decided in Ireland, it was held that a 
milesman and the general traffic manager of a rail- 
way company are fellow-servants within the rule. 
In Lalor v. Chicago, Burlington and Quincy Railroad 
Co., 4 Am. Rep. 616; 521. 401, it was held that a 
common laborer and a depot superintendent were 
not fellow-servants. It seems that a laborer and an 
engineman employed in doing needed work upon 





depot grounds are fellow-servants. Chicago and 
Alton Railroad Co, 5 Am. Rep. 48; 53 Ill. 386. 
The receiver of a railroad and a servant employed 
on the railroad are not fellow-servants. Meara’s 
Administrator v. Holbrook, 5 Am. Rep. 633; 20 Ohio 
St. 137. In Harell v. Landore Siemen’s Steel Oo., 31 
L. T. (N. 8.) 488, it was held that a workman in a 
colliery is a fellow-servant of the manager. But 
in Louisville and Nashville Railroad vo. v. Bowler, 
11 Alb. Law J. 119, it was held that a common 
laborer and a ‘‘ section boss” on a railroad were not 
fellow-servants. The cases are numerous on this 
subject, and are not harmonious. The true rule 
seems to be, that the master is liable where the 
negligent servant is placed in such a position of 
authority as fairly to represent the master. In Filke 
v. Boston and Albany Railroad Co., 53 N. Y. 549, it 
was held that a corporation is liable for negligence 
in respect to such acts and duties as it is required 
to perform as master or principal, without regard to 
the rank or title of the agent intrusted with their 
performance. This rule is often applied in respect 
to injuries to servants from defective machinery or 
appliances, 


In Bosley v. Davies, 33 L. T. (N. 8.) 528, it appeared 
that a party of gentlemen were playing cards for 


money in a room of a tavern, and were disturbed 
by a police constable, who heard them from the 
outside. The manager of the tavern knew nothing 
about it, and it did not appear that any waiter came 
into the room while they were playing. The pro- 
prietor was convicted under the English Licensing 
Act of 1872, § 17, for suffering gaming on his 
premises. Held, that although no actual knowledge 
was necessary to commit, yet it must appear that 
there was gross negligence or willful ignorance 
on the part of the persons who had authority to 
prevent the gaming. The statute in question was 
expressed as follows: ‘‘If any licensed person suffers 
any gaming or any unlawful game to be carried on 
on his premises,” etc. The decision in Bosley v. 
Davies should be compared with Commonwealth v. 
Emmons, 98 Mass. 6, where the following statute 
was construed: ‘‘The keeper of a billiard room or 
table, or bowling alley, who admits a minor thereto 
without the written consent of his parent or guard- 
ian,” is punishable. In this case it appeared that 
a minor was almost twenty-one; that he did busi- 
ness independent of his parents, and seemed to an 
observer to be of age; and on being asked by de- 
fendant whether he was a minor he replied that he 
was not. Held, that the provision of the statute 
was absolute, and no question of knowledge or 
intent could arise. Bishop, in his work on Statutory 
Crimes, § 877, thinks that this decision is a wide 
departure from more just doctrines held in England 
and elsewhere in this country. 
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FLAGMEN AT RAILWAY CROSSINGS. 


T= last volume of the reports of the Court of 

Appeals of this State, the 59th New York 
Reports, contains an unusually large number of 
interesting and important decisions, and several 
which may be regarded as leading cases in this 
State, if not in the entire country. Among the lat- 
ter none perhaps will excite greater attention, and 
we think we may justly say, surprise, than the case 
of McGrath v. New York Central and Hudson River 
Railroad Co,, 59 N. Y. 468. In this case, it is held 
that where a railroad company has been accustomed 
to keep a flagman at a street crossing, the fact of 
his absence or withdrawal does not excuse a traveler 
from the charge of negligence in omitting the use 
of his senses, and in an action to recover damages 
for injuries sustained by a traveler at a crossing, the 
receipt of evidence of such a custom, and that the 
flagman was absent at the time of the accident, as a 
circumstance bearing on the plaintiff's negligence, 
is error. 

We regret this decision for several reasons. In 
the first place, we regret it because it removes one 
of the few safeguards which remained to the com- 
munity against the recklessness and selfishness of 
railroad corporations. In no other country is a rail- 
road permitted to cross a street or highway on the 
same grade; everywhere else the crossing is required 
to be made either above or below. But in this 
State, not only may railroads cross at grade, but no 
gate or flagman is required to keep off or warn the 
approaching traveler. It has heretofore been gener- 
ally supposed by the profession, indeed, has been 
judicially announced by high authority, that al- 
though a flagman is not required by statute, yet if a 
railroad employ one for a length of time, and then 
suddenly withdraw him, or he is negligently absent 
from his post, his absence may be taken into account 
by the jury in measuring the degree of care to be 
exercised by the traveler undertaking to cross the 
track. We are sorry, where so little is exacted of 
the railroads for the safety of the public, to be 
forced to give up even this small reliance. 

We are sorry, also, because the community have 
nothing to expect from the Legislature in the matter 
of enactments for the security of persons at railroad 
crossings. Their only reliance is on the courts and 
juries. They have supposed that although the 
Legislature would not demand of the railroads any 
gates or flagmen, yet the courts would exact some- 
thing more in the way of care than the jingling of 
a small bell or the asthmatic tooting of a whistle. 
They have thought, for instance, that although there 
might be no law or ordinance limiting the speed of 
a railway train in the streets of cities, yet a very 
high rate of speed through the crowded streets of a 
city would be deemed careless, although the whistle 
might be sounded and the bell rung. They have 





supposed, indeed the Court of Appeals have held, 
that a flying switch is careless, although the statu- 
tory signals might be given. But it now seems that 
a railroad corporation is warranted in establishing a 
well-understood signal of safety and maintaining it 
for a period of years, and then suddenly and with- 
out notice omitting or withdrawing it. And under 
this authority we do not see how a flying switch 
can lawfully be adjudged careless—there is no 
statute against it; it is the traveler’s duty to look at 
all hazards; and although one part of the separated 
train may have passed, with the engine attached to 
it, yet if the traveler does not look for the other 
section, following it closely, swiftly, and noiselessly, 
he is himself negligent, and can maintain no action 
for injuries thus received. 

Finally, we regret this decision because it seems to 
us at war with well-settled principles of law. The 
court place their decision distinctly on the grounds 
that a flagman is not required by any statute, and if 
one has been placed at a crossing by a railroad cor- 
poration, voluntarily, it may withdraw him at any 
time; and the person crossing the track is bound at 
all hazards to look for approaching trains. Now is 
this last basis reasonable? Js a person crossing the 
track bound at all hazards to look for approaching 
trains? Suppose one train has just passed, is he 
bound to look for another? The court say not, in 
the case of the flying switch. Suppose a flagman 
should stand at the crossing and beckon the traveler 
to approach, would he then be bound to look up 
and down for trains, or would he be justified in 
accepting the invitation and implicitly relying on 
the assurance of safety implied in it? Suppose the 
president of the railroad should come out, and say 
to the traveler, ‘‘I assure you, sir, there is not the 
slightest danger, you can cross without looking 
out for trains; would he be bound still to look 
out? Is a near-sighted man bound to see a train 
a long distance off, or is any man bound to 
see around a curve, or in the dark, or in a driving 
snow storm? All these illustrations show that 
the degree and kind of vigilance required of the 
individual are regulated by the circumstances. 
There is no fixed and unvarying rule by which the 
court will measure his care. But the court say that 
‘‘it has been held, in several cases, that a traveler 
on the highway is not justified in omitting to look 
and listen for approaching trains at railroad cross- 
ings, because the company omit to ring the bell or 
sound the whistle. His duty to keep his faculties 
alert, and look and listen does not at all depend 
upon the fact whether the railroad does or does not 
perform its duty in giving the statutory signals.” 
This may be true, but the sounding of a whistle or 
the ringing of a bell is a very different thing from 
the stationing of a signal-man with a flag directly 
on the crossing. The presence of the flagman in the 
traveler’s path is a signal of danger which cannot 
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escape the attention of the most unwary or infirm. 
If once voluntarily adopted and for a long period 
maintained, its withdrawal should not be tolerated 
except upon reasonable public notice. Its absence 
is just as significant an invitation to cross as the 
opening of a gate, or the beckoning of a station-man 
would be. But, say the court, the whole matter is 
voluntary, and therefore may be voluntarily discon- 
tinued. Now this may be sound law for railroads, 
but it is not for individuals. If one individual, by 
his own conduct, uniform and long-continued, has 
led another into a certain course of action, he will 
be judged by and held to the natural consequences 
of his conduct, and will not be permitted suddenly 
and without notification to abandon that line of 
conduct to the personal harm of the other. There 
is such a thing as a self-imposed duty. The case of 
Swords v. Edgar, page 28 of the same volume, is an 
illustration of this idea. It was there held that 
although a pier in a river is private property, and 
the owner may exclude all or any persons from it, 
yet, if it is kept open, there is an implied license for 
all to enter upon it, and it is the duty of the owner 
to keep it in safe condition for those who may thus 
use it. Still another case in the same volume, 
Corcoran v. Holbrook, page 517, happily illustrates 
this position. The defendants operated a manufac- 
tory, in which was an elevator, designed not for 
persons, but for merchandise; the operatives, how- 
ever, had contracted the habit of riding on it, to 
the knowledge of the general agent of the defend- 
ants; and the same agent knew it was out of repair 
and unsafe for persons; the defendants knew noth- 
ing of the custom or the unsafe condition of their 
elevator; the plaintiff, an operative in the mill, in 
riding on it for her own pleasure and not in the 
necessary discharge of her duties, was injured; held, 
that she could recover. So, too, in the case of an 
inn; there is no law compelling a man to keep a 
tavern, nor forbidding him to discontinue it at any 
moment, yet the law would hardly warrant an inn- 
keeper in forcibly ejecting a traveler who had sought 
his shelter, simply because he had suddenly made 
up his mind to go out of the tavern business. 
Or take the case of a ferry-way. We do not know 
that there is any law requiring a ferry company to 
guard its approaches with gates; but suppose such 
a@ company has always maintained such gates; a 
traveler accustomed to cross the ferry and to rely on 
the gates, approaches just as the boat is starting out, 
but the gate is up, and he drives on, and being 
unable to stop his horses in season, drives into the 
river, Will it be held as matter of law that he 
ought to have looked to see if the boat was fastened, 
and cannot recover because he omitted this? Now 
if it is true that the railroad may arbitrarily discon- 
tinue its accustomed flag-signal, certainly it may do 
80 at any instant. A traveler may have gone to mar- 





ket, and seeing the signal-man waving his flag, may 
have waited for a train to pass, and then crossed in 
safety; he needed not to look, because the flag told 
him there was danger; but on his return in an hour, 
or in fifteen minutes, there is no flagman; he does 
not look, because his experience has just informed 
him that the absence of the flag means safety; he 
crosses, and is killed. The court say there is no 
remedy —he ought to have looked. Now suppose 
when he approached the track on bis return, the 
flagman is there, waving his flag, a train passes, and 
the flagman rolls up his flag and retires; the traveler 
then drives on the track, another train instantly 
dashes on him, and he is killed. Damnum absque 
injuria,—he ought to have looked, say the court. 
We cannot think that such a rule will commend 
itself to the judgment of the profession or the 
respect of the public. But the court say, ‘‘the 
existence of the track is a warning of danger.” 
Not so where there has always been a flagman. 
The track and the flagman signify danger; the track 
without the flagman means safety. We cannot agree 
with the conclusion that ‘‘it is reasonable that men 
should be on the lookout for danger under such 
circumstances, and it is in accordance with experi- 
ence that prudent men do, before crossing a railway, 
look and listen for signs of danger.” Where there 
has been a flagman, what prudent men look for is 
the flagman. The railroad company have invited and 
taught them to do that, and on that they ought to 
have a right to rely until reasonably notified that 
the signal has been discontinued. It ought to be 
left to the jury in every case to say whether the 
omission to look for the train was reasonably induced 
by the omission of the accustomed signal. 


a 


SOME NOVEL IDEAS OF CRIMINAL LAW. 


HE Tribune of late has contained a series of sar- 
castic and humorous articles, on various topics, 
evincing great ability, and written in a style of irre- 
sistible pleasantry. We generally look for these 
articles the first thing on opening the newspaper, 
and are disappointed if we miss the usual funny 
piece. In the issue of the 5th instant, however, we 
did not discover the customary dish of amusement, 
unless the article entitled ‘‘The Responsibility of 
the Insane” is designed therefor. The first part 
of this article is not particularly enlivening; indeed, 
it is conceived in that vein of solemn stupidity 
which often passes for wisdom, and is only excus- 
able in a writer who is bound to produce just so 
much every day, and pumping sometimes from a 
dry well must necessarily bring up dregs. But it 
seems that the jester of the Tribune must have en- 
tered the sanctum just in time to append one of his 
customary utterances to the article, for quite appro- 
priately the waggish part is in the tail. This excel- 
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lent merry gentleman thus discourses on the criminal 
responsibility of those unfortunate persons whom 
God has deprived of their intellects: 

‘Ts it not clearly the duty of the administrators of 
justice, where a prisoner is found not guilty by reason 
of insanity, upon a full investigation of the nature of 
the aberration, to pass such order as will imply that 
the prisoner was either sufficiently guilty to be pun- 
ished at least by imprisonment, or else will secure 
society by a perpetual custody of his person? This is 
the way to deal with the mischievous and absurd 
theory of Temporary Insanity, which has become the 
opprobrium of our tribunals. Nobody who sets up that 
he was so crazed should ever be trusted at large again; 
and when Temporary Insanity means Imprisonment 
for Life, we are very sure that cases of that malady 
will become less frequent.” 


Only a few days before, too, the same newspaper 
had declared that some people were inclining to the 
opinion that a man who is so crazy that he commits 
a homicide, is a ‘‘ wild beast” who ought at all 
hazards to be pyt to death for the safety of society, 
and the Tribune really seemed not to see any thing 
reprehensible in such a theory. This may be a very 
sound scheme of law, but it strikes us that it would 
be a rather dangerous one for the authors of the 
articles in question, for it is but a step from the 
mental folly that could instigate such counsels to 
the unreason that would inspire the homicidal rage, 
and the pen that could gravely indite such monstrous 
sentiments would readily be converted into the 
stiletto that would stab a fellow-being. The gentle 
and humane writer argues that most people who 
become insane become so through their own fault of 
giving way to their bad passions and impulses, and 
that the only efficient way to prevent such insanity 
is to threaten the victims with perpetual imprison 
ment. But is not this a sentimental and squeamish 
view ? Would it not be better to constitute insanity 
a capital offense, and the moment a man becomes 
lunatic hang him, and save society the expense of 
his keeping and anxiety on account of his possible 
escape? There is a precedent for this sort of regu- 
lation. The noble red man considerately puts to 
death the aged and feeble of his tribe; and yet it is 
due to the Indians to remember, that they regard 
the insane with peculiar reverence, as those upon 
whom God has for some mysterious reason sent a 
strange affliction. If this profound genius who 
pens these articles can spare time for so frivolous an 
episode, we would earnestly entreat his perusal of 
our biographical sketch of Sir Samuel Romilly, in 
our last number, for two purposes; first, to see how 
this great man demonstrated the impolicy of excess- 
ive severity in punishments, and second, to see how 
a man of such a brilliant and commanding intellect 
as Romilly could be thrown into a fit of delirium by 
domestic bereavement, and driven to take his own 
life. Now suppose Sir Samuel, instead of taking 
his own life, had, in this demented condition, rushed 





out into the street, and killed the first man he ran 
against, and been acquitted by the jury on the 
ground of insanity. Why, according to the Tribune's 
sage, it was all his own fault; he guiltily gave way 
to his emotions; he allowed his grief to throw him 
into a fever; he was a very violent, passionate, 
aggressive, and dangerous man, was Sir Samuel, 
whose devotion of his life to humanitarian and 
reformatory measures was a mere device to conceal 
his diabolical disposition; and the best thing to do 
with Sir Samuel is to put a strait-jacket and hand- 
cuffs on him, lock him into a shallow and narrow 
wooden cage, place him among a cursing, shrieking, 
frenzied crowd of other incurables, and just keep 
him there. But suppose, Mr. Editor, that Sir Samuel 
should come to himself, and entirely regain that 
kingly intellect, and that divine capacity and ambi- 
tion for doing good to his fellow-beings, which 
formerly characterized him ?— would you not then 
release him? Oh, no, replies the wise man,—it 
will not do; you must discourage Temporary Insanity 
by perpetual imprisonment, or if that phrase seems 
harsh, ‘‘ secure society by a perpetual custody of his 
person.” Or suppose that the late Horace Greeley, 
the founder of the Tribune, whose intellect in his 
latter days was clouded by insanity, had, while in 
that condition, slain a man—say an unlucky com- 
positor who had misinterpreted his handwriting — 
would the great editor’s successors have condemned 
him to perpetual confinement, without regard to 
his subsequent mental condition? Why, such a 
philosopher as this would deny to the Magdalen, 
out of whom our Saviour cast the devils, the right to 
go her way in peace, but would do his best to re- 
instate the evil spirits by treating her as one still 
possessed of the fiend. It is difficult to argue 
against such transparent folly as this, although its 
barbarity excites one’s indignation. We really hope 
the Tribune’s insanity on this point will prove but 
temporary, on account of its own reputation and its 
general good sense; else we shall fear that the 
newspaper ‘‘ founded by Horace Greeley” has been 
confounded by his successors. 

But when the newspapers cannot originate a 
scandal against law and lawyers, they repeat one. 
So the Tribune gives us the following, without a 
word of dissent: 


“President Anderson, of Rochester University, lec- 
tured on the ‘ Relations of Ethics to Jurisprudence,’ 
in Cincinnati, on Monday evening. There was, he 
said, an ideal or scientific jurisprudence, which is 
jurisprudence as it should be, and practical jurispru- 
dence, which is jurisprudence as adapted to the moral 
state of the society with which it had todo. The law- 
yer, he said, should keep in his eye this ideal jurispru- 
dence, and make himself a minister of justice. When 
an advocate made himself an adviser of rings, ring- 
masters, or robbers, that plundered the nation, the 
State, or the municipality, he was a particeps criminis, 
and deserved to be punished with the principal. 
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There were lawyers in New York city who ought to be 
in striped dress along with the criminals they aided. 
William Tweed would never have been able to accom- 
plish the mischief he did accomplish, but for the help 
of able legal counsel —of men of powerful minds and 
great learning, who sold their souls to the devil for his 
fees.” 

We are not fortunate enough to know any thing 
about ‘‘ President Anderson of Rochester Univer- 
sity,” but if the foregoing is a fair specimen of the 
president’s sense and logic, we dare say he is per- 
fectly competent to keep his college green quite free 
from thistles. No need for him, like Dogberry, to 
breathe an aspiration for an amanuensis to write 
him down! The worthy president has writ himself 
down most unmistakably. The report does not 
state that the Cincinnati audience hooted or groaned 
at this sentiment, and yet we presume there were 
scores of pork merchants present who had time and 
time again resorted to lawyers for advice and assist- 
ance in getting rid of their own engagements or in 
enforcing oppressive contracts against others, and 
who still looked wise and virtuous, and applauded 
the president’s high-toned sentiments. If it would 
not embarrass the president, we would like to ask 
him how he thinks lawyers helped Tweed to steal 
the money from the city treasury,—for we suppose 
that to be ‘‘ the mischief he did accomplish ;”— and 


we would mildly insinuate, that if lawyers had been 
called in, instead of bankers, capitalists, and philan- 
thropists, like Messrs. Astor, Roberts, and Cooper, 
to investigate Tweed’s accounts and scrutinize his 
administration of public affairs, Tweed would have 


accomplished less mischief. "We would recommend 
to President Anderson of Rochester University to 
stay at home and instruct ingenuous youth in the use- 
ful parts of learning, and not to be prating to pro- 
miscuous audiences about subjects of which he 
evidently understands so little as Ethics and Juris- 
prudence. The shadow of the president is altogether 
inadequate for a weary land, but we wish him well — 
may it never be less. 
een eee 
WHO MAY SET UP USURY AS A DEFENSE, 
OR OBTAIN RELIEF AT LAW OR IN EQUITY 
AGAINST IT. 


RECENT decision in the Second Judicial Dis- 
trict calls attention to the extent to which 
usury in a contract may be taken advantage of by 
one not a party to it. The case referred tois The 
Knickerbocker Life Insurance Co. v. Hill, reported in 
6N. Y. Sup. Ct. R. 285. In that case the lienors 
under a mechanics’ lien, having bought in the mort- 
gagor’s interest on the foreclosure of their lien, suc- 
cessfully interposed the defense of usury, in an action 
for the foreclosure of a mortgage of the land, which 
mortgage was executed before the mechanics’ lien 
attached, or the building, constructed of the materi- 
als furnished, was erected. The General Term in this 





case rely upon the earlier case of Cavan v. Kelly, 3 
Alb. Law J. 373 ; 8. C. as Carow v. Kelly, 59 Barb. 
239, in which chattels were claimed under a mort- 
gage to the plaintiff, and the judge at the trial 
held that the mortgage could be avoided for usury 
by a judgment and execution creditor. The court 
in Cavan v. Kelly, on appeal to the General Term, 
go upon the ground that while the defense of usury 
is a personal one, it avails to all who succeed to the 
persona of the borrower in relation to the subject- 
matter bound by the usurious contract, i. ¢., to those 
of privity of blood or of estate with him in relation 
thereto; and that one, who, like an execution cred- 
itor, asserts a lien upon the property, is not a stran- 
ger within the rule excluding such from relief against 
a transaction infected with usury. And see Dia v. 
Van Wyck, 2 Hill, 522; Mason v. Lord, 40 N. Y. 
476; Post v. Dart, 8 Paige, 639; Jackson v. Tuttle, 
9 Cow. 233, reversed, but on a different ground, in 
6 Wend. 216. 

Though the point has never been expressly decided, 
it seems that the defense of usury would be availa- 
ble to a judgment creditor of the mortgagor, who 
recovered his judgment after the usurious transac- 
tion, in a suit brought for the foreclosure of an 
usurious mortgage, even if no execution had issued 
on the judgment. Thompson v. Van Vechten, 27 
N. Y. 568; and see Post v. Dart, 8 Paige, 639; and, 
a fortiori, to the lienor under a mechanics’ lien, 
since his lien is a specific instead of a general one. 

The question whether the defense in such case 
would be available to an incumbrancer prior to the 
usurious mortgage, would of course rarely arise. It 
has been held that where such prior incumbrancer 
had, subsequent to the usurious mortgage, bought in 
under his own incumbrance the mortgagor’s interest, 
he could set up the defense of usury against the 
foreclosure of such mortgage. Mason v. Lord, 40 
N. Y. 476; but if he should happen to be made a 
party while a mere lienor it would seem, under the 
principle of Cavan v. Kelly, and Bullard v. Raynor, 
above, and of Williams v. Tilt, and. Ohio and Miss. 
R. R. Co. v. Kasson, below, that he could not doso. 
Such incumbrancer could, undoubtedly, upon buying 
in the property under his incumbrance after the 
usurious transaction, have his action in the nature 
of ejectment, or of trover, or of replevin, in the 
respective circumstances appropriate to each, against 
the junior lienor in possession under the usurious 
contract, by alleging, in pleading, the usury. It 
would seem, however, that he could not have affirm- 
ative relief in equity against the usurious contract, 
without in pleading alleging that he had paid, or 
offering to pay, the amount equitably due under that 
contract, according to the observations in Post v. 
Bank of Utica, 7 Hill, 391; and in Livingston v. 
Harris,11 Wend. 329, 386; and the decisions in The 
Mechanics’ Bank v. Edwards, 1 Barb. 271; affirmed, 
2 Barb. 545; and Allerton v. Belden, 49 N. Y. 878, 
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reversing 8 Lans. 492, since he was not originally 
bound by the contract which he seeks to overthrow, 
and so is not a ‘‘borrower” within 1 R. 8. 772, 
Laws of 1837, p. 487, ch. 430. Livingston v. Harris, 
above, Rexford v. Widger, 2N. Y. 131; following Post 
v. Bank of Utica, above, though the relief might be 
granted upon condition of such payment, even if the 
plaintiff’s pleading did not offer payment. Beecher 
v. Ackerman, 1 Robt. 30; 8. C., 1 Abb. Pr. (N. 8.) 
141. 

The case of The Mechanics’ Bank v. Hdwards, 
above, indeed, goes so far as to say that no person, 
not originally bound by the contract, can set up 
usury as a defense against it, but this was overruled 
in Morris v. Floyd, 5 Barb. 130, and though after- 
ward approved in Sands v. Church, 6 N. Y. 347—the 
same learned judge giving the opinion in The Me- 
chanics’ Bank v, Edwards, at equity term, and affirm- 
ing the same on appeal in the Supreme Court, and, 
in the Court of Appeals, giving the opinion in Sands 
v. Church—has, to this extent, been since disre- 
garded. 

In a proceeding for the distribution of the surplus 
after a sale of real estate under the foreclosure of a 
mortgage, a subsequent mortgagee can defeat a 
mortgage prior to his own, for usury. Mutual Life 
Insurance Co. v. Bowen, 47 Barb. 618. 

The right to set up usury is so far personal to the 
borrower that he cannot transfer it alone. His 
grantee or assignee can only avail himself of it in 
protection of his own title to the property. Bullard 
v. Raynor, 30 N. Y. 197; Boughton v. Smith, 26 
Barb. 635. And, conversely, after chattels under 
mortgage have been sold by the mortgagor, he can- 
not sustain an action to cancel the mortgage and 
notes secured by it, on the ground of usury in the 
debt for which the mortgage was given. James v. 
Oakley, 1 Abb. Pr. 324. 

Nor can the mortgagor, under a mortgage given 
to secure a loan toa third person, defend a suit on 
the mortgage on the ground that the loan is infected 
with usury. Stoney v. American Life Insurance Co., 
11 Paige, 635; reversing 4 Edw. Ch. 332. 

A person claiming by paramount title to that of 
the vendor cannot be heard to assert usury against 
a contract of sale, or of consignment on advances, 
being regarded as a stranger to the transaction. 
Williams v. Tilt, 36 N. Y. 319; 8. C., 2 Trans. Ap. 
133; overruling Ramsdell v. Morgan, 16 Wend. 574, 
and Krutzen v. Parks, 2 Sandf. 60. And the same was 
held as to one who claimed under a contract of sale 
prior to that by virtue of which defendant had pos- 
session, and from the same vendor, which second 
contract, the vendee in the alleged prior one sought 
to have declared void for usury. Ohio and Missis- 
sippi R. R. Co. v. Kasson, 37 N. Y. 218. 

The question as to who can take advantage of the 
usury laws was discussed in the New York Superior 
Court, by Mr. Justice Jones, at Special Term, in the 





case of Merchants’ Exchange Bank v. Commercial 
Warehouse Co., and general rules were laid down by 
him, which were approved, on appeal, by the Court 
of Appeals, and adopted in deciding the case then 
at bar, as far as applicable thereto. They are ap- 
pended in a note to the report of that case on appeal. 
49 N. Y. 642. The case itself decided, first, that 
the pre-existing legal remedies by action (such as 
replevin, trover and ejectment), for affirmative relief 
against usury, were not superseded by 1 R. 8. 772, 
which regulated the equitable relief against it; and, 
second, that a corporation succeeding to the rights 
of a pledgor may, notwithstanding the enactment 
by Laws of 1850, p. 334, ch. 172, prohibiting corpo- 
rations from setting up usury, avail itself of usury 
in the contract of pledge, to which contract it was 
not a party, the court holding that that statutory 
restriction upon corporations applies to their own 
contracts only. The other rules deduced by Mr. Jus- 
tice Jones from the authorities were, in substance, 
that all privies to the borrower, in blood, representa- 
tion or estate, including grantees or assignees who 
do not take subject to the usurious contract or secu- 
rity, may, at law or in equity, attack or defend 
against it; that, however, the grantee or assignee 
of the property hypothecated for the loan, suing in 
equity, must pay or tender the sum equitably due to 
the creditor; that if such grantee or assignee took 
subject to the usurious lien, he is not in privity with 
the borrower as to it, and cannot impeach it in any 
proceeding; that the borrower may pay or appropri- 
ate property for the payment of the usurious debt, 
either of which concludes his grantees, etc., and 
even himself, from disputing its validity; that 
one who does not claim the property through or 
under the borrower is not in privity with him, and 
cannot avoid the usurious contract; that the bor- 
rower cannot assign his right to sue in equity, even 
in his name, to set aside his usurious securities, * and 
that the lender cannot take advantage of the usury. 

It has been held that one who has purchased mort- 
gaged premises generally, and not the mere equity 
therein, can set up usury in the mortgage. Brooks 
v. Avery, 4 N. Y. 225; Lyndev. Staats, 1 N. Y. Leg. 
Obs. 89; Vickery v. Dickson, 62 Barb. 272; Cole v. 
Savage, 10 Paige, 583; Shufelt v. Shufelt, 9 id. 
137, per Walworth, Ch.; and see Jackson v. Domi- 
nick, 14 Johns. 435; Berdan v. Sedgwick, 40 Barb. 
359. This doctrine was applied in Chamberlain v. 


| Dempsey, 14 Abb. Pr. 241, reversing 13 id. 61, to 


allow the plaintiff, the only evidence of whose right 
was the admission in the answer that he was the 
owner in fee of the premises mortgaged, and became 
such after the mortgage, to assert usury therein. 
But on appeal from a further proceeding in the 
cause, this was overruled. 36 N. Y. 144. In fact 

*Except, of course, by transferring the property bound, 
and in case his assignee also pay,or offer to pay, the amount 
equitably due. (See post.) 
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the remarks in the opinion in the 36th N. Y. would 
go somewhat further than merely to overrule this 
extension of the principle, but in view of the other 
and the later express decisions, the opinion must be 
regarded as limited to the extent of so overruling it, 
which was as far as the case made it necessary to 
decide. In Jackson v. Dominick, 14 Johns. 435, an 
action of ejectment by the mortgagor’s grantee 
against the mortgagee, who had, through an agent, 
bought in the mortgaged property, under a statute 
foreclosure by himself, was sustained, the action 
being predicated upon usury in the mortgage, on 
the ground that the mortgagee could not be regarded 
as a bona jide purchaser. 

The purchaser of the mere equity of redemption 
cannot set up usury against a mortgage. Ferris v. 
Crawford, 2 Den. 598; Green v. Kemp, 13 Mass. 515; 
and see Wells v. Chapman, 13 Barb. 561, affirming 5 
Sandf. Ch. 312. Nor can one who takes the property 
mortgaged, expressly subject tothe mortgage. Mor- 
ris v. Floyd, 5 Barb. 130; Hartley v. Harrison, 24 
N. Y. 170; De Wolf v. Johnson, 10 Wheat. 367, fol- 
lowed in New York in opposition to Lloyd v. Scott, 
4 Pet. 205. Nor even one who takes ‘‘subject to 
any indebtedness” of his assignor to the creditor. 
Murray v. Barney, 34 Barb. 336. Nor where the 
assignment recited the fact of the lien of a prior 
mortgage, giving its amount, was the assignee per- 
mitted to assert that the mortgage was usurious. 
Sands v. Church, 6 N. Y. 347. 


(TO BE CONCLUDED. ) 
—_——__>_—_ 


PARTNERSHIP— RIGHTS OF PARTNERS AF- 
TER DISSOLUTION—EFFECT OF FOREIGN 
JUDGMENT AGAINST PARTNER WHO HAS 
NOT BEEN SERVED WITH PROCESS. 


HE United States Supreme Court in Hall et al. v. 

Lanning et al., decided, on December 13, 1875, that 
after the dissolution of a copartnership one of the 
partners, in a suit brought against the firm, has no au- 
thority to enter an appearance for the other partners 
who do not reside in the State where the suit is brought 
and have not been served with process; and a judg- 
ment against all the partners founded on such an 
appearance can be questioned by those not served 
with process in a suit brought thereon in another 
State. 

This was an action on a judgment rendered in New 
York against Hall and one Lybrand. The latter ques- 
tioned the validity of the judgment as against him for 
want of jurisdiction, and offered to prove that he was 
a partner in business with Hall, and the partnership 
was dissolved before the commencement of the suit 
in which the judgment was recovered; that he never 
was a resident of New York, and that process was 
never served on him in the suit against him and Hall, 
and he never authorized any one to appear for him. 
The record showed that an attorney appeared and put 
in an answer for both defendants, who were sued as 
partners; and this was held conclusive against Ly- 
brand by the court below. Bradley, J., who delivered 





the opinion of this court, said: We recently had occa- 
sion, in the case of Thompson v. Whitman, 18 Wall. 457, 
to restate the rule that the jurisdiction of a foreign 
court over the person or the subject-matter embraced 
in the judgment or decree of such court is always 
open to inquiry, and that in this respect the court of 
another State is to be regarded as a foreign court. We 
further held in that case that the record of such a judg- 
ment does not estop the parties from demanding such 
an inquiry. The cases bearing upon the subject hav- 
ing been examined and distinguished on that occasion, 
it is not necessary to examine them again, except as 
they may throw light on the special question involved 
in this cause. In the subsequent case of Knowles v. 
The Gas Light Company, 19 Wall. 58, we further held, 
in direct line with the decision in Thompson v. Whit- 
man, that the record of a judgment showing service 
of process on the defendant could be contradicted and 
disproved. 

It is sought to distinguish the present case from 
those referred to, on the ground that the relation of 
partnership confers upon each partner authority, even 
after dissolution, to appear for his copartners in a suit 
brought against the firm, though they are not served 
with process and have no notice of the suit. In sup- 
port of this proposition, so far as relates to any such 
authority after dissolution of the partnership, we are 
not referred to any authority directly in point, but 
reliance is placed on the powers of partners in general, 
and on that class of cases which affirm the right of each 
partner, after a dissolution of the firm, to settle up its 
business. But, in our view, appearance to a suit is a 
very different thing from those ordinary acts which 
appertain to a general settlement of business, such as 
receipt and payment of money, giving acquittances, 
and the like. If a suit be brought against all the 
partners, and only one of them be served with pro- 
cess, he may, undoubtedly, in his own defense, show, 
if he can, that the firm is not liable, and to this end 
defend the suit. But to hold that the other partners, 
or persons charged as such, who have not been served 
with process, will be bound by the judgment in such a 
case, which shall conclude them as well on the ques- 
tion whether they were partners or not when the debt 
was incurred, as on that of the validity of the debt, 
would, as it seems to us, be carrying the power of a 
partner after a dissolution of the partnership to an un- 
necessary and unreasonable extent. 

It appearing to be settled law, therefore, that a mem- 
ber of a partnership firm, residing in one State, can- 
not be rendered personally liable in a suit brought in 
another State, against him and his copartners, al- 
though the latter be duly served with process, and al- 
though the law of the State where the suit is brought 
authorizes judgment to be rendered against him, the 
case stands on the simple and naked question whether 
his copartners, after a dissolution of the partnership, 
can, without his consent and authority, implicate him 
in suits brought against the firm by voluntarily enter- 
ing an appearance for him. We are of opinion that no 
authority can be found to maintain the affirmative of 
this question. 

In the case of Bell v. Morrison, 1 Pet. 351, this court 
decided, upon elaborate examination, that after a dis- 
solution of the partnership, one partner cannot, by his 
admissions or promises, bind his former copartners. 
Appearance to a suit is certainly quite as grave an act 
as the acknowledgment of a debt. It is well settled 
by numberless cases, that even before dissolution, one 
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partner cannot confess judgment, or submit to arbi- 
tration so as to bind his copartners. Stead v. Salt, 3 
Bing. 101; Adams v. Bankart, 1 Cromp. Mee. & R. 681; 
Karthaus v. Ferrer, 1 Pet. 222, and cases referred to 
in Story on Part., §114; 1 Am. Lead. Cas., 5th ed., 
556; Freeman on Judgments, § 232; Collyer on Part., 
§§ 469, 470, and ‘notes; Parsons on Part. 179, note. It 
is equally well settled that, after dissolution, one part- 
ner cannot bind his copartners by new contracts or 
securities, or impose upon them afresh liability. Story 
on Part., § 322; Adams v. Bankart, qua supra. Ap- 
pearance to a suit does impose a fresh liability. 
If there is no doubt of the validity of the demand, it 
places that demand in a position to be made a debt of 
record. If there is doubt of it, it renders the defend- 
ant liable to have it adjudicated against him, when, 
perhaps, he has a good defense to it. On principle, 
therefore, it is difficult to see how, after a dissolution, 
one partner can claim implied authority to appear for 
his copartners in a suit brought against the firm. It 
may, in some instances, be convenient that one part- 
ner should have such authority; and when such au- 
thority is desirable it can easily be conferred either in 
the articles of partnership or in the terms of dissolu- 
tion. But, as a general thing, one can hardly conceive 
of a more dangerous power to be left in the hands of 
the several partners after the partnership connection 
between them is terminated, or one more calculated to 
inspire a constant dread of impending evil, than that 
of accepting service of process for their former asso- 
ciates, and of rendering them liable, without their 
knowledge, to the chances of litigation which they have 
no power of defending. 

Few cases can be found in which the precise ques- 
tion has been raised. The attempt to exercise such a 
power does not appear to have been often made. Had 
it been, the question would certainly have found its 
way in the reports; for a number of cases have come 
up in which the power of a partner to appear for his 
copartners during the continuance of the partnership 
has been discussed. The point was raised in Phelps v. 
Brewer, 9 Cush. 390, but the court being of opinion 
that the power does not exist even pending the part- 
nership, did not find it necessary to consider the effect 
of a dissolution upon it. 

In Alabama, where a law was passed making service 
of process on one partner binding upon all, it was ex- 
pressly decided, after quite an elaborate argument, 
that such service was not sufficient after a dissolution 
of the partnership, and that acknowledgment of ser- 
vice by one partner on behalf of all was also inopera- 
tive as against the other partners. Duncan v. Tom- 
beckbee Bank, 4 Port. 184; Demott v. Swaim’s Adm., 5 
Stewart & Porter, 293. 

In the case of Loomis & Co. v. Pearson & McMichael, 
Harper’s S. C. Rep. 470, it was decided that after a dis- 
solution of partnership, one partner cannot appear for 
the other; although it is true, that it had been previ- 
ously decided by the same court in Haslet v. Street et 
al., 2 McCord, 311, that no such authority exists even 
during the continuance of the partnership. But the 
absence of authorities, as before remarked, is strong 
evidence that no such power exists. In our judgment 
the defendant Lybrand had a right, for the purpose of 
invalidating the judgment as to him, to prove the 
matter set up by him in his offer at the trial. And for 
the refusal of the court to admit the evidence the 
judgment should be reversed with directions to award 
a venire de novo. Judgment reversed. 





COURT OF APPEALS ABSTRACT. 
ADMINISTRATION. 

Letters of: jurisdiction of surrogate: payment to ad- 
ministratriz.—In 1857, D. deposited with defendant, a 
savings bank duly incorporated, and doing business in 
New York city, a sum of money, and received a bank 
er pass-book, with the amount duly credited. In 1869, 
one M. presented to the Surrogate of the county of 
New York, a petition for letters of administration on 
the estate of D., alleging that she was a creditor of D.; 
that to the best of her knowledge, information and 
belief, said D. had died at sea in 1859, without leaving 
last will or testament, but possessed of certain per- 
sonal property in the county of New York; that he 
left no kin; that his wife was also lost at sea, and that 
said D. was, at or immediately previous to his death, 
a resident of the county of New York. M. also pre- 
sented the renunciation of the public administrator. 
The Surrogate thereupon issued citations to the rela- 
tives and next of kin, and to the Attorney-General of 
the State, citing them to show cause why letters should 
not be granted, according to the petition. No cause 
being shown the Surrogate issued letters of adminis- 
tration to M. M. presented said letters to defendant’s 
bank, and demanded the money deposited by D., al- 
leging that the pass-book given D. was lost at sea. 
Defendants paid the money. D. was, in fact, alive at 
the time, and was living in Cuba, which had for years, 
to the knowledge of his friends and relatives, been his 
residence. He died in 1871, and his widow was ap- 
pointed, by the Surrogate of New York, administra- 
trix of his estate, the prior letters to M. having been 
revoked. Said widow thereupon demanded of de- 
fendants payment of the money deposited by D., 
which was refused on the ground of former payment 
to M. She brought this action, and recovered judgment, 
which was affirmed at General Term. Held (reversing 
the judgment below), that the Surrogate had jurisdic- 
tion to grant the letters of administration to M., and 
defendants, having paid the money in reliance on the 
letters so granted, were protected. Roderigas v. 
East River Savings Institute. Opinion by Earl, J. 
[Decided Dec. 21.] 


ASSESSMENTS FOR LOCAL IMPROVEMENTS. 

Commissioners: church property.—The charter of a 
city provided that upon opening a street or alley, the 
expense thereof should be assessed by three commis- 
sioners, and that the commissioners should direct such 
part of the expense of the improvement ‘‘to be assessed 
upon the city, and such part locally as they shall 
deem just.’’ Held (reversing 5 N. Y. Sup. 61), (1) that 
where one of the commissioners died before the com- 
pletion of the assessment, the other two could com- 
plete it; (2) that the fact that one of the commission- 
ers was trustee of achurch liable to assessment did 
not disqualify him; (3) that the commissioners had 
‘authority to wholly exempt the city from assessment; 
(4) that the commissioners, in assessing property used 
for religious purposes, were justified in considering for 
what it was used, and in estimating the benefits as 
less than to adjoining property. (Matter of Mayor of 
New York, 11 Johns. 77.) People ex rel. Howlett v. 
Mayor of Syracuse. Opinion by Andrews, J. 


[Decided Nov. 30.] 
ATTACHMENT. 


Affidavit for, when sufficient.—Upon an application 
for an attachment, upon the ground of non-residence of 
the defendant, the affidavit showed that the defendant 
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was tried and convicted of the offense of obtaining a 
portion of the money sued for by means of false pre- 
tenses; that shortly after his conviction, and before 
the time fixed for him to receive sentence, he escaped 
from the custody of the sheriff, and absconded; and 
that, though the most strenuous efforts had been made 
to discover his whereabouts, he still continued con- 
cealed. Held (affirming the judgment below, 4 Hun, 
487), that it sufficiently appeared from the affidavit 
that the defendant was a non-resident, and that the 
attachment was properly issued. It is not necessary 
that the affidavit upon which an attachment is issued, 
should show, in positive terms, the essential facts, nor 
that the deponent should speak from actual knowl- 
edge. It is sufficient if facts and circumstances 
appear to call upon the judge to determine upon the 
weight of evidence. Mayor, etc., of New York v. 
Genet. Opinion by Miller, J. 

[Decided Dec. 21.] 

CARRIER. 

Action against, by consig evidence.—Plaintiff 
delivered to the American Express Company, of which 
defendant was treasurer, a package addressed to “‘ John 
& William White, care Captain James K. Martin, Bun- 
ton House, Terre Haute, Indiana.’”’ The express 
company carried the package to Terre Haute, but were 
unable after diligent search, and after advertising, to 
find the consignees or the person to whose care it was 
addressed. The package contained $660, which plaintiff, 
as agent for said John & William White, had collected 
from the United States Government as back pay due 
said Whites for services in the army; it also contained 
the discharge papers of said Whites from the service. 
Plaintiff had never seen either of the Whites, but had 
collected the back pay in pursuance of a letter from 
them inclosing the discharge papers, and requesting 
the money to be sent according to the foregoing direc- 
tions. Plaintiff sued to recover the value of the pack- 
age and recovered judgment, which was affirmed by 
the General Term. But the Court of Appeals reversed 
the judgment, holding that plaintiff had no special in- 
terest in the package, and could not recover. 49 N. 
Y. 188; S. C.,10 Am. R. 342. Upon the second trial 
the defendant had a judgment which was affirmed at 
General Term. Plaintiff apyealed, claiming that the 
evidence raised the presumption that the consignees 
were fictitious persons, and that he was therefore en- 
titled to a return of the package. Held (affirming the 
judgment below, 4 N. Y. Sup. 665; 2 Hun, 379), that 
the fact that the names of John and William White 
did not appear upon the muster roll of the regiment 
for their pay in which the money in question was col- 
lected, was not conclusive evidence that no such per- 
sons ever existed, but that, even if they were fictitious 
persons, the plaintiff had no title to the money and 
could not recover it. Thompson v. Fargo. Opinion 
by Rapallo, J. 

[Decided Dec. 21.] 


MASTER AND SERVANT. 


Liability of master to servant for injuries.—Plaintiff s 
intestate, a conductor of defendant’s freight train, 
was struck by a projecting roof of defendant’s depot, 
while he was ascending a ladder on the side of one of 
defendant's freight cars, in the proper discharge of his 
duties, was knocked from the car and killed. The car 
from which the intestate was thrown was of the largest 
size. The roof projected in such a manner as to leave 
between it and the top of the car, perpendicularly 








measured, only about twenty-two inches, and horizon- 
tally measured, about nine inches. The defendant had 
knowingly maintained this depot and its projecting 
roof for years. The jury returned a verdict for the 
plaintiff, and an order denying a motion for a new 
trial was affirmed at General Term. Held (reversing 
the judgment below, 5 Hun, 31), that the plaintiff was 
not entitled to recover, as the deceased had, by enter- 
ing the employ of the defendant, assumed the usual 
risks and perils of the service, and the risks and perils 
incident to the use of the machinery and property of 
the defendants, as it then was, so far as such risks were 
apparent. Gibson v. The Erie Railway Co. Opinion 
by Allen, J. 

[Decided Dec. 21.] 

NEGLIGENCE. 

Action for injury at railroad crossing.—Plaintiff’s in- 
testate, a boy aged fourteen years, was killed by an 
engine while driving a team over defendant’s track, 
at a road crossing. The evidence tended to show that 
a train approaching the crossing would be visible for 
some distance from the highway. The court, at the 
trial, refused to nonsuit the plaintiff, and the jury re- 
turned a verdict against the defendant. Held (affirm- 
ing the judgment below, 4 Hun, 424), that while the 
plaintiff must prove affirmatively that the intestate 
was free from negligence confributing to the injury, 
such fact may appear from the circumstances of the 
case, as wel] as from direct evidence. And in weigh- 
ing those circumstances, it is not forbidden that the 
assumption be made that all creatures are desirous of 
preserving their life from loss, or their bodies from 
injury. The testimony all tended to the conclusion 
that none of the usual indications of the approach of 
atrain reached the senses of the intestate. He was 
not bound, in such circumstances, to do more than to 
look and listen. If there was that in the testimony 
which called for the consideration of a jury whether 
he did look and listen, then the nonsuit was properly 
refused. Morrison v. The N. Y.0.& H. R. R. R. Co. 
Opinion by Folger, J. 

[Decided Dec. 21.] 
RECEIVER. 

Action against, for damages.—An action does not lie 
against the receiver in bankruptcy of a railroad cor- 
poration appointed by the court, and carrying on the 
business of such corporation under the sanction of the 
court, for injuries to a passenger upon such railroad, 
caused by the negligence of the employees of such 
receiver. (See Camp v. Barney, 6 MN. Y. Sup. 622.) 
Cardot v. Barney. Opinion by Allen, J. 

[Decided Nov. 30.] 
—___¢______. 


UNITED STATES SUPREME COURT DECISIONS. 


HE following decisions were delivered in the United 
States Supreme Court on Monday, Jan. 10, 1876: 
BANKRUPTCY. 

Effect of discharge on corporation.—No. 8— New 
Lamp Chimney Company v. Ansonia Brass and Copper 
Company. Error to the Supreme Court of the State 
of ‘New York.—This was an affirmance of the judgment 
of the State court, holding that a decree of a court in 
bankruptcy, adjudging the defendant corporation a 
bankrupt, and the subsequent proceedings in pursu- 
ance thereof, did not have the effect to discharge the 
corporation from the claims in suit, beyond the amount 
paid thereon to the plaintiffs as dividends, even though 
the claim was proved by the plaintiffs in the bankrupt 
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proceedings. Mr. Justice Clifford delivered the opin- 
ion. 
COLLISION. 

Care required to avoid collision.—No 72.—Miner v. 
Pitts, executor, claimant of the bark Sunnyside.—Appeal 
from the Circuit Court for the Eastern District of Mich- 
igan.—This was a case of collision on Lake Huron be- 
tween the steam tug Wm. Goodwin, owned by Miner, 
and the bark. The tug was at rest awaiting a tow. 
Her lights were seen by the bark when the two vessels 
were a mile or two apart, and the District Court held 
both vessels to be at fault, and divided the damages. 
The Circuit Court reversed the decision, taking the 
view that the bark, after discovering the tug, was en- 
titled to proceed, upon the theory that she could keep 
out of the way, as required by law, of steam vessels. It 
is here held that all the facts in the case are conclusive 
that the bark did not keep her course, and that she had 
no right to treat the tug as an obstruction to navigation 
and run her down, without showing clearly her own 
care and caution in an attempt to avoid a collision. 
Reversed, with directions to affirm the decree of the 
District Court. Mr. Justice Clifford delivered the 
opinion. 

CONFISCATION. 

Effect on title to real estate.—No. 62.—Wallach et al. 
v. Van Reswick.—Appeal from the Supreme Court of 
the District of Columbia.—In this case Charles 8. Wal- 
lach, a brother of ex-Mayor Wallach of Washington, 
was an officer of the Confederate army during the war, 
and while thus engaged, his real estate in Washington 
was confiscated, Van Reswick becoming the purchaser 
at the sale. At the date of the confiscation there was 
an incumbrance on the property for $5,000, which was 
held by Van Reswick. After the war, Wallach returned 
to this city, and his wife joined him in a deed of the 
property to Van Reswick, the consideration being a 
considerable sum. Upon the death of Wallach, his 
children brought this action, claiming that after con- 
fiscation no title remained in their father to convey, 
and that therefore nothing was passed by the deed to 
Van Reswick, and that they, as his heirs, had a right 
to redeem. To this bill the court below sustained a 
demurrer, and the cause came here, where it is held 
that the obvious meaning of the legislation on the sub- 
ject is, that the proceedings for confiscation and sale 
shall not affect the owners vf the property after the 
termination of the offender's natural life. After his 
death the land shall pass to or be owned by the heirs, 
as if it had not been forfeited, and that the forfeiture 
is complete while it lasts, leaving no estate in the offen- 
der, nor, it is said, could a pardon to Wallach operate 
to restore what the United States had ceased to hold. 
It could not give back the property which had been 
sold, or any interest in it, either in possession or rever- 
sion. Hence, the deed to Van Reswick passed no title, 
and at the death of Wallach the estate vested in his 
heirs. Reversed. Mr. Justice Strong delivered the 
opinion. 

LIFE INSURANCE, 

Proof of death of subject insured. — No. 94— Mutual 
Benefit Insurance Company v. Tisdale. Error to the 
Circuit Court for the District of Iowa.—This was an 
action by the wife to recover upon a policy of insur- 
ance on the life of her husband. There was some evi- 
dence to the effect that he had been seen alive subse- 
quently to his reported death. The court ruled that 
the letters of administration, issued upon the estate 
of the husband to the wife, made such a prima facie 





case of death as cast the burden of proof upon the 
company. From this decision the case came here, 
where the question is: Whether in such a case, where 
the right of action depends upon the death of the in- 
sured, letters of administration upon the estate of 
such person, issued by the proper Probate Court, afford 
legal evidence of hie death? Itis here held that upon 
all the authorities, and upon a full consideration of 
the theories of the text-writers one vidence, which are 
very conflicting, such letters are not sufficient proof 
of death, and the judgment is reversed. Mr. Justice 
Hunt delivered the opinion. 
SLANDER. 

Allegation of special damage.—No. 93— Follard v. 
Lyon. Error to the Supreme Court of the District of 
Columbia.—In this case Mr. Lyon said of Mrs. Pollard 
that he had seen her in bed with one Denty, and Mrs. 
Pollard recovered damages for injury to her name, 
fame, etc. The General Term reversed the judgment, 
holding that she could not recover without alleging 
and proving special damage resulting from the use of 
the language. That judgment is here affirmed, the 
court holding that in such a case it is necessary that 
the declaration should set forth precisely in what way 
the special damage resulted from the speaking of the 
words; that it is not sufficient to allege generally that 
the plaintiff has suffered special damage, or that the 
party has been put to great costs, etc. Mr. Justice 
Clifford delivered the opinion. 


>. 


AGENCY —THE RULE WHERE AGENT SELLS 
HIS OWN PROPERTY. 
NE of the established rules of law is, that between 
buyers and sellers there must be uberrima fides. Each 
must know the circumstances under which he is deal- 
ing. If one of the parties is in a situation which is not 
fairly disclosed to the other, it is only reasonable to say 
that if the knowledge of that situation would have pre- 
vented the other from confiding in his judgment and 
advice, or acting upon or adopting it, transactions be- 
tween them would be set aside. See per Lord Wynford 
in Rothschild v. Brookman, 5 Bligh (N.S.), 202. Hence 
the dealings of an agent with his principal will not in 
any case be deemed valid, unless they are accompanied 
with the most entire good faith, and unless there is a 
full disclosure of all facts and circumstances as well as 
an absence of all undue influence, advantage or impo- 
sition. Story’s Eq. Jur. 315, and cases there cited. 
The first case to which reference will be made is that 
of Rothschild v. Brookman, 2 D. & C. 188; 3 Sim. 153; 
5 Bligh (N. S.), 166, decided by the House of Lords in 
1831. Sir L. Shadwell, V. C., relieved a purchaser from 
certain sales and purchases. Upon the motion of Lord 
Wynford, the House of Lords affirmed the decree 
without calling upon the respondent’s counsel. Al- 
though the proceedings in that cause were of a most 
voluminous character, the material facts are of the 
simplest kind. The respondent, who lived at South- 
ampton, wrote to the appellavt for his advice with 
respect to dealings in the funds. He stated that he 
had 20,000 livres of rents. The appellant then advised 
him to sell them, and purchased Prussian bonds. Now 
comes the part of the transactions which is important 
in the present question. Acting upon the suggestions 
of the appellant, the respondent employed him to pur- 
chase accordingly. Accounts of the transaction were 
thereupon transmitted to him by Rothschild with 
brokers’ notes, as if the purchase had been made from 
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third parties. From the evidence it was clear that no 
stock or bonds were purchased; neither were any 
transfers made, nor brokers’ notes passed. There had 
been no more than a nominal sale of stock and bonds 
which belonged to the appellant. Upon the general 
question of the jealousy of the law where a fiduciary 
relation exists, Lord Wynford remarked: ‘ That he 
has acted in most of these transactions under the ad- 
vice of Mr. Rothschild, cannot be denied. But I do 
not mean to say that Mr. R. gave him that advice with 
any dishonest view whatever; I have no doubt he 
acted fairly and properly * * * but the law which 
your lordships are to administer is a law of jealousy ; 
it will not allow any man to be trusted with power 
that will give him an opportunity of taking advantage 
of his employer.” ‘‘ With respect to the purchase,”’ 
it is observed by the same learned lord, ‘* Mr. R. says, 
‘ Buy Prussian bonds;’ if he had gone into the mar- 
ket and bought it would have been all right, he must 
have paid for those Prussian bonds according to the 
market price; but instead of that, Mr. R., being in 
possession of the Prussian bonds, sells his own Prus- 
sian bonds, and makes it appear like a transfer which 
had taken place in the market to the respondent.”’ Sir 
E. Sugden, who had been one of the counsel for the 
respondents, when commenting upon the decision in his 
work upon the Law of Property (p. 663), expresses 
satisfaction at the decree, but mentions that from the 
novelty and the very complicated nature of the case 
it was considered a subject of regret at the time that 
it did rot undergo more examination in the House of 
Lords. 

In Gillett v. Peppercorne, 3 Beav. 78, decided in 1840, 
the authority of Rothschild v. Brookman, supra, was 
manifestly applicable. The defendant, a stockbroker, 
was employed by G. to buy some canal shares. These 
shares were transferred to the plaintiff by three persons 
from whom apparently the defendant purchased them 
for the plaintiff. The plaintiff, however, discovered 
after the transfer that at the time of the sale the shares 
belonged actually to the defendant, and that they 
had been transferred into the names of the apparent 
vendors as trustees for P. The purchases were made 
in May, 1826, December, 1830, and January, 1831. The 
discovery was made in 1837, and in 1838, a bi: was filed 
to set aside the transactions. There was no evidence 
of an extravagant price being charged, or of any in- 
tended fraud. Lord Langdale, M. R., thought the 
question a very simple and short one. ‘I am of opin- 
ion,’’ said his lordship, ‘ that these transactions can- 
not be supported; not only are they in themselves so 
extremely likely to lead to the commission of fraud, 
as to make them directly the policy of the law, but in 
those cases which have occasionally come to the knowl- 
edge of the court, and which, fortunately, have not 
been frequent, it has invariably been found that fraud 
has been the result of such transaction. It is not 
necessary to show that fraud was intended, or that 
loss afterward took place in consequence of these 
transactions, because the defendant, though he might 
have entertained no intention whatever of fraud, was 
placed in such a situation of trust with regard to the 
plaintiff that the transaction cannot, in the contem- 
plation of this court, be considered valid.” Here, 
again, the fiduciary position of the agent is beyond 
doubt. 

Sir John Romilly, M. R., decided The Great Luxem- 
bourg Railway Company v. Magnay, in 1858, 25 Beav. 
586. A new element was introduced in this case. That 





element was a fresh sale by the plaintiff after the pur- 
chase. The plaintiffs granted to a director a sum of 
money to enable him to purchase the ‘‘ concession ” 
from the Belgian government of another line. The 
director proved to be the owner of the concession. 
Though he presided at the meeting of shareholders 
at which the money for the purchase was granted, he 
kept the fact of his ownership secret. He obtained 
from the Belgian government a transfer of the con- 
cession to the plaintiff’s company. In 1856 the plain- 
tiffs filed a bill against the defendant. In the same 
year, and pending the suit, the plaintiffs sold the con- 
cession for the amount granted to the defendant to 
purchase it. This latter circumstance was, in the opin- 
ion of the Master of the Rolls, sufficient to disentitle 
the plaintiffs to any claim for relief; the relief claimed 
being an account against the defendant of the shares, 
5,000 in number, granted for the purchase of the con- 
cession, and of his application thereof; the plaintiff 
being willing to make all just allowances. The argu- 
ment upon which his lordship’s judgment was based 
may be thus stated: A director is a trustee for the 
shareholders in regard to all matters entered into on 
their behalf, hence he cannot personally derive any 
benefit from any contract entered into for the com- 
pany. If, when employed to purchase, he sells his own 
property to the company, the company have a right 
either to adopt the transaction or to repudiate it, but 
the adoption must go to the whole transaction. In 
this case the plaintiffs have framed their bill upon the 
assumption that the whole transaction was to be set 
aside, and that the defendant ought to account for 
the money he had received in respect of the shares 
assigned for the purchase of the concession. What 
relief can they demand under these circumstances? 
This question led the learned judge to consider the 
meaning of the proposition that an agent or trustee 
cannot retain any benefit from such a transaction. 
No doubt if a director of a company enters into a con- 
tract for the purchase of a quantity of iron rails, but be- 
fore they are wanted, and before they have been actually 
delivered, the price of iron should happen to rise, the 
trustee is not at liberty to put into his pocket the dif- 
ference between the market price of the iron when de- 
livered, and that at which it was purchased. ‘‘ But sup- 
pose,” he continued, “an iron smelting company were 
desirous of buying an adjoining estate which contained 
limestone rock, which was essential to enable them to 
smelt their iron with success, and that the trustee un- 
dertook to buy it for them, concealing the fact that it 
was his own estate, and if he then sell it to the com- 
pany, of which he is a director, for double its value, 
the court would not allow the transaction to stand. 
If we say to the company ‘You may either repudiate 
the bargain altogether, or you may adopt it if you think 
fit,’ but if, from any circumstance whatever, it be- 
comes impossible to return the estate, all that the 
trustee would be entitled to would be the full value 
of the estate sold; but whenit is said that he cannot 
make any profit by the transaction, it is not meant 
that he is not to have the proper value of the property 
which is actually taken and adopted by the company; 
nor does it mean that he is to give up his own property 
to the company, althougb he has given no valuable 
consideration for it.’? This extract is enough to show 
the nature of the relief that could be asked by the 
plaintiffs. But it isa principle of equity to endeavor 
to place the parties in exactly the same situation as 
they were before. The introduction of that principle 
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is impossible here, owing to the sale of the concession 
by the plaintiffs, therefore ‘no relief,’’ said the Mas- 
ter of the Rolls, ‘can be given to the plaintiffs, be- 
cause they have rendered it impossible.” 

This decision is noticed at some length, because the 
reasoning of the judgment appears to be open to a 
serious objection. The right of the beneficiary prin- 
cipal, or cestwi que trust, in cases where an agent em- 
ployed to purchase has sold his own property, is not 
that suggested above by the Master of the Rolls. In 
Lindley on Partnership, vol. 1, p. 604, the rule is laid 
down that in such cases a principal is entitled to hold 
the property it has purchased, and to pay no more for 
it than its agent or trustee himself paid. ‘This of 
course,’ says the same learned author, ‘‘ the company 
must do; and if it is not in a position to do so, it can- 
not obtain any relief against him.’’ The decision of 
Sir J. Romilly, amounts to this, that where an agent 
sells property for which he has given no valuable con- 
sideration to his principal, the principal cannot retain 
the property unless he pays its proper value. See 
Lindley on Partnership, p. 604, note (e) and 605. Some 
doubt seems to be thrown upon the decision itself by 
Lord Selborne (Kimber v. Barber, L. Rep., 8 Ch. 59), 
but probably the doubt is due to the general terms in 
which the decision is framed. 

————_>——_—_ 
RECENT AMERICAN DECISIONS. 
ACTION. 

Judgment in another court, when not a bar: master’s 
wages.— Granger claims to have acted as master of the 
tug Balize from March, 1871, to July 20, 1871. After 
leaving he commenced suit in the United States Dis- 
trict Court, in rem, to recover his wages. The court 
found he had deserted the tug on July 20th, and de- 
creed a forfeiture of his entire wages by reason thereof. 
He then appealed to the United States Circuit Court, 
and pending the appeal commenced this action to re- 
cover for the same services. The United States Cir- 
cuit Court affirmed the decree of the District Court. 
These facts were pleaded and proved upon the trial in 
this case. The court below held that the plaintiff's 
cause of action was not thereby barred, and judgment 
was rendered in his favor. This ruling is the only 
error assigned. 

Held, That the decision in Granger v. Judge of Wayne 
Circuit, 27 Mich. 406, holding that the pendency of a 
suit in admiralty is not a bar to the institution of an- 
other suit in a common-law court, is decisive of this 
case; that the only additional fact in this case as now 
presented is that the decree of the District Court has 
since been affirmed, and this does not change the con- 
clusion reached in the prior cause. Murphy v. Gran- 
ger, Sup. Ct. Mich., Oct. T., 1875. 

DEED. 

Setting aside for incompetency of grantee.—In an ac- 

tion to set aside adeed purporting to have been execu- 


ted by the female plaintiff, it appears that when she | 


signed it she was very ill, apparently near death, was 
suffering intense pain, and greatly prostrated in body 
and mind, and was induced to sign by the importuni- 
ties of those about her; and the evidence leaves grave 
doubts whether she had any intelligent understanding 
of her act, when, with the aid of bystanders, she 
affixed her mark as a signature. Finding the deed to 
have been executed under these circumstances, this 
court examines with jealous scrutiny the facts attend- 
ing the alleged delivery of it, and, not being satisfied 








that said plaintiff directed, assented to, or contempla- 
ted, an immediate delivery (even if she was in a con- 
dition to give valid assent), it affirms a judgment set- 
ting aside the deed. Bogie v. Bogie, Sup. Ct. Wis., 


1875. 
PROMISSORY NOTE. 


Contemporaneous agreement.—In an action on a 
promissory note by one who had only the rights of the 
payee, defendant claimed that he executed the note 
while a defendant to a suit by creditor’s bill, to the 
plaintiff in that suit, with a contemporaneous oral 
agreement that the latter should prosecute that suit 
to judgment, and seek to make the judgment debt out 
of the principal defendant therein, and that if the 
whole debt were so made before payment of the note, 
it should be delivered up to the maker, or, if after pay- 
ment of the note, then the amount so paid should be 
refunded to the maker. Held, that evidence of such 
agreement was admissible. Folger v. Donsman, Sup. 
Ct. Wis., 1875. 

RAILROAD. 

Fences along track. — Where a railroad company has 
once constructed proper side fences through a farm 
and proceeded to keep them up, and a short piece is 
suddenly blown down by a heavy wind during the 
night, and the company is not found to have been 
guilty of any fault in regard to the length of time 
taken to restore it, the owner of the farm, whose 
horses escape through the breach and get upon the 
railroad track and are there killed by a passing train, 
without neglect or willfulness by the agents or serv- 
ants of the company, is not entitled to recover of the 
company his damages caused by the destruction of the 
horses. Robinson v. Grand Trunk Ry. Co., Sup. Ct. 
Mich., Oct. T., 1875. 

RESTRAINT OF TRADE. 

Agreement by physician not to practice. — The bill in 
this case was filed to restrain the defendant from prac- 
ticing his profession of physician and surgeon at Maple 
Rapids and vicinity, contrary to the terms of an oral 
agreement alleged to have been entered into between 
the complainant and defendant in August, 1872. The 
agreement set up was one for the sale by defendant to 
complainant, who is a physician and surgeon, of a 
house and lot at Maple Rapids and defendant’s prac- 
tice, and whereby defendant undertook and agreed 
not further to practice his said profession in Maple 
Rapids or in that vicinity. Held, that the agreement 
was valid. Doty v. Martin, Sup. Ct. Mich., Oct. T., 


1875. 
SLANDER. 


Words actionable per se.—This was an action for 
slander. The slander alleged was that defendant said 
of plaintiff, ‘‘ You have been indicted before the grand 
jury for false swearing.’’ ‘‘ You swore falsely and I 
can prove it.’’ ‘* Brace has been indicted before the 
grand jury for false swearing.’’ Held, that this was 
actionable per se. Brace v. Brink, Sup. Ct. Mich., 


Oct. T., 1875. 
USAGE. 


Evidence of. —1. A coal company, indebted to de- 
fendants, engaged them to sell their coal; defendants 
employed brokers to sell for them; in settlement with 
the company they charged commissions paid the 
brokers; in a suit by the company to recover back 
the commissions, evidence was proper that it was 
usual and customary in the Philadelphia coal trade, 
where the business was transacted, to sell through the 
agency of brokers. 2. ‘‘Usual and customary”’ im- 
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ports such a fixed and established usage as to be de- 
clared general by the trade. 3. All the elements of a 
custom necessary to make a law need not be proved. 
4. Usages of a particular trade are presumed to be 
known to those engaged in it; they are supposed to 
have entered into the contract. Carter v. Philadelphia 
Coal Co., Sup. Ct. Penn., 1875. 
——_>__—__ 
RECENT ENGLISH DECISIONS. 


BILL OF EXCHANGE. 

Liability of drawer or indorser on bill drawn or in- 
dorsed in one country and payable in another: enlarge- 
ment of time for payment by ex post facto law.—The con- 
tract, which a party transferring for value the prop- 
erty in a bill of exchange makes with the transferee, 
is that he warrants that the bill, having been accepted 
by the drawee, shall, on being presented at the time it 
becomes due, be paid; that is, he engages as surety for 
the due performance by the acceptor of the obligations 
which the latter takes upon himself by the acceptance. 
The liability of the transferror, therefore, is to be meas- 
ured by that of the acceptor, whose surety he is; and 
as the obligations of the acceptor are to be determined 
by the lex loci of performance, so also must be the ob- 
ligations of the surety. A bill of exchange was drawn 
and indorsed by the defendants in England upon 
French subjects resident in Paris, and was accepted 
by them in Paris. The bill on the face of it was paya- 
ble on the 5th of October, 1870; before that date the 
Emperor of the French, in consequence of the war 
with Germany, enlarged the time for the payment and 
protesting of current bills of exchange for one month; 
and the time was afterward enlarged from time to 
time by the government of France for the time being. 
By these enlargements of time the defendants’ bill did 
not become payable till the 5th of September, 1871. 
On that day the bill was presented to the acceptors 
and payment refused; and it was duly protested, and 
due notice of dishonor, etc., given to all the parties. 
Held, that the defendants were liable on the bill at the 
suit of their indorsee for value. Rouquette v. Over- 
mann, L. R., 10 Q. B. 525. 

CHARTER-PARTY. 

Shipping: condition that charterer’s liability shall 
cease: lien on cargo for demurrage.— By a charter- 
party, cargo was to be loaded in thirteen working days, 
and to be discharged at not less than thirty tons per 
working day. Ten days demurrage to be allowed 
above the said days. Charterer’s liability to cease 
when ship is loaded, the captain or owner having a lien 
on cargo for freight and demurrage. Held, that the 
eharterer upon loading the cargo was discharged from 
liability for demurrage incurred at the port of loading. 
Francisco v. Massey, Law Rep., 8 Exch. 101, affirmed. 
Quere, whether the lien for ‘‘ demurrage’”’ would have 
extended to damages for detention beyond the de- 
murrage days. Kish v. Cory, L. R.,10 Q. B. (Exch. 


Ch.) 553. 
COPYRIGHT. 


Dramatic copyright : infringement, what amounts to.— 
To constitute an infringement of dramatic copyright 
under 3 and 4 Wm. 4, c. 15, s. 2, a material and sub- 
stantial part of the plaintiff's dramatic production 
must be pirated. Though an appreciable part be taken, 
it does not follow as a consequence of law that the 
plaintiff's right is infringed, if such part be of a very 
unessential nature, or very unimportant and trifling 
in relation to the effect of the whole composition. 
Chatterton v. Cave, L. R., 10 C. P. 572. 








NEGOTIABLE INSTRUMENT. 

Foreign scrip issued by agent in England.—Scrip 
issued in England by the agent of a foreign govern- 
ment, by which the holder is to be entitled, on payment 
in full of the installments due from him, to delivery by 
the agent of definitive bonds of the foreign government 
on their arrival in this country, and which, by the 
usage of bankers and dealers in public securities is 
transferred by mere delivery, passes by such delivery 
to a bona fide holder for value without title. Goodwin 
v. Robarts, L. R., 10 Ex. (Ex. Ch.) 337. 

———+>—____ 
BOOK NOTICES. 


The Practice at Law and in Special Proceedings in all the 

Courts of Recordin the State of New York; with A = 
riate Forms. By William Wait, Counselor at 
olume VI. Albany: William Gould & Son, 1875. 


HIS stupendous legal work, of which this volume 
forms the sixth, was begun in 1872. There were 
then several existing works on the subject in this 
State; but none had assumed the proportions to 
which Mr. Wait’s great work has already attained. 
None of the other books on Practice can be said to 
present the practice of the law with such complete- 
ness and fullness as this. In some of them the Code 
of Procedure seems to be regarded as the entire system 
of practice, and an exposition of its provisions is all 
that is attempted. In others, many important sub- 
jects are overlooked, or treated with such brevity as to 
be practically useless. In this work, the object has 
been to include “all the statutes and decisions, and 
to incorporate them into one uniform system of prac- 
tice which shall cover the proceedings at law, in 
equity, or in special proceedings.”’ Following out his 
design, the author has found that an adequate treat- 
ment of the subject necessitated several large volumes. 
The work has been divided into twenty parts, and the 
present volume completes the seventeenth, leaving the 
parts embracing ‘‘ Forms of Practice,’ ‘‘Forms of 
Pleadings,’’ ‘‘ Surrogates’ Practice,’’ and ‘‘The Code 
and the Rules,’”’ to be presented hereafter. 

We have commented, in previous notices of this 
work, upon its uniform excellence, and its great use- 
fulness to the profession. An examination of this 
volume gives us no reason to change our opinion. We 
are more and more impressed with the author’s mar- 
velous industry and facility in collecting and classify- 
ing authorities and statutes. The rapidity with which 
the work has been prepared will do much to conciliate 
the profession in respect to its great size. Then, too, 
it must be remembered that the work doves not include 
any thing that does not properly and fairly belong in 
it, and it would be difficult to find in it any thing 
which will not be of service to the lawyer having a 
large and varied practice. 

Again, we commend the work to the favorable con- 
sideration of the profession. 


A treatise on the me megpee A Ultra Vires, capacttien tnvestinntios 


¢ ne es ar Corporat h Ang? the ca ies. 

it and m e gaectay of Joan 
stock Companies. a ng ‘Seward Brice, M. A., LL. Lon- 

= With. notes and references to American cases by 

Ashbel Green, of the New York bar. New York: Baker, 

Voorhis & Co., 1875. 


The nature and scope of this work is pretty well 
defined in the title page. The work of Mr. Brice was 
an excellent presentation of the English law on the 
subject; but Mr. Green has made the book doubly 
valuable by adding notes containing the substance of 
the American decisions. It appears that the doctrine 
of Ultra Vires has been more thoroughly analyzed and 
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discussed in this country than in England; and Mr. 
Green has cited some 2,400 American cases, being 
nearly twice as many as appears in the original work. 
This fact, of itself, would be excellent evidence of the 
value of the American edition. But we have taken 
the pains to examine the work, and we find that the 
recent American decisions have been most carefully 
collated and appended by the American editor. Thus 
the right of a national bank to take deposits for safe 
keeping is discussed in a note on pages 623, 624. The 
note contains a synopsis of the decision in Wiley v. 
First National Bank, recently decided by the Supreme 
Court of Vermont, and holding that national banks 
have no power to bind themselves by accepting bonds, 
coin or other valuable things for safe keeping. The 
note also embodies the substance of the New York 
case of Lyons v. Ocean Bank, in which the court de- 
clined to consider the specific question whether a 
national bank had a right to receive such a deposit. 
The original treatise, taken together with the notes, 
forms a valuable acquisition to the library of the pro- 
fession in this country. 


Ohio Digest, containing all the r Ohio cases to the year 
1875. Vol. T. By J. Bryant Walker and Clement Bates. 
Cincinnati: Robert Clarke & Co., 1875. 


This work has the merit of having two authors, 
which is somewhat unusual, although not by any 
means unprecedented in the history of law-book 
making. The elder author, Judge Walker, digested 
the volumes 16-22 Ohio State Reports, and those of 
Tappan, Wright, Handy and Disney, the 4th and 5th 
volumes of the Western Law Monthly, and the Ist 
volume of the Cincinnati Superior Court Reporter. 
Mr. Bates re-read and digested the 20 volumes of 
Ohio Reports, the first 15 volumes of Ohio State Re- 
ports, with the aid of the digest of Gholson and Okey. 
The volume bears evidence of care and ability in its 
compilation, and it certainly has the merit of con- 
venience. The system of cross-references adopted is 
quite perfect. This volume carries the work of digest- 
ing through the letter ‘‘M.”” At the end of the second 
volume there will be a table of cases cited, overruled, 
ete., which will add much to the utility of the work. 

We notice that the arrangement of the subdivisions 
under the longer titles is after the alphabetical order, 
instead of the topical or logical order. Thus, under 
the title of “‘ Bills and Notes,” the subdivision ‘ Ac- 
ceptance’’ comes before “ Indorsement,’’ and ‘‘ Bona 
fide holder ” before ‘‘ Consideration.’’ Whether this 
is a defect or not depends upon what is the true theory 
of making a digest, and upon whether we agree that 
convenience is the first requisite. We confess that 
from our standpoint the present method is not to be 
commended ; but in all other respects the work of the 
compilers is worthy of commendation. It will be a 
valuable accession to the library of the entire profes- 
sion in Ohio, and to many lawyers in other Stutes. 


Rights, Remedies and Liabilities of Landlord and Tenant, 
i ee | the Law and Practice of Summary Proceedings. 
By David McAdam. New York: Diossy & Co., 1876. 


The author of this work announces that the statutory 
changes in the law regulating the rights and remedies 
of landlord and tenant, made within the past few 
years, have rendered a new work on this subject 
necessary; and it may be observed that, as we are in 


the statute-making period, text-books can never be. 


again what they once were — philosophical discussions 
of the general law of a subject. The writer of a text- 





book, on a statutory subject, must necessarily confine 
himself to collecting and classifying the statutes and 
the adjudications relating thereto; but there is still 
left enough of the common law in the law relating to 
landlord and tenant to render a philosophical discus- 
sion of the subject possible. Nevertheless, Judge 
McAdam has not aimed to present an exhaustive 
treatise in this sense, but only a guide for the prac- 
titioner. He has also confined himself chiefly to the 
law as it exists in New York State. In order to in- 
crease the usefulness of the work the author has in- 
serted a large number of appropriate forms. 

Neither in the construction of the subject-matter, 
nor in the style of arrangement, has there been much 
regard for the ordinary rules of making text-books; 
but, so far as we have examined, accuracy has been 
attained. There is no table of cases in the book, an 
omission which we consider a defect, although of 
minor importance. The great merit of the book is in 
its simplicity and usefulness. 


——__—_——_ 
CORRESPONDENCE. 


THE JurRY SysTEM IN PRUSSIA. 
To the Editor of the Albany Law Journal: 

In one of the October numbers of the LAw JOURNAL, 
Mr. Hall requested any one who knew about it to 
inform him as to the jury system in Germany. As yet, 
I have not seen any answer to this request. In the 
past vacation, I had an opportunity to read Prussian 
law-books, and therefore I now give you that which I 
have collected from them about the jury system in 
Prussia. I believe that the systems of the other Ger- 
man States differ but slightly, if at all, from the 
Prussian system. 

I mention but those points which seem to me as 
having a direct bearing upon the question raised by 
Mr. Hall. I follow principally the Prussian Criminal 
Code of July 1, 1857. 

Civil matters are not tried by jury, but before 
judges. Criminal offenses are divided into three 
classes: 1. Ubertretungen, trespasses, transgressions. 
They are offenses punishable by imprisonment (gefiing- 
niszstrafe) of up to six weeks, or by a fine of up to fifty 
thalers. These are tried by a single (police) judge. 

2. Vergehen, misdemeanors. Vergehen are offenses 
punishable by imprisonment (gefingniszstrafe) of 
more than six weeks, by a fine of more than fifty 
thalers, or by inclusion (Einschlieszung) of up to five 
years. These are tried before a division of the District 
Court, consisting of three members. 

3. Verbrechen, crimes. Verbrechen are offenses the 
penalty of which is death, or confinement in the peni- 
tentiary (zuchthausstrafe), or inclusion of more than 
five years. 

Only offenses of the third class are tried by Jury 
Courts. A Jury Court consists of a president of the 
court, four associate judges (beisitzende richter) and a 
clerk of the court. To these is added a jury of twelve 
men. 

The judges of the Jury Court are taken from the 
judges of the District Court, but the president is ap- 
pointed by the first president of the Court of Appeals, 
who may choose a member of that court. 

Jurymeu must be Prussian citizens, 30 years old, 
in the full enjoyment of the rights of a citizen; must 
know how to read and write, and must have been 
domiciled a year at their place of residence. They 
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must be tax-payers of a certain class. The way of 
selecting them is similar to our own method of select- 
ing jurors for the Circuit Courts. The number of 
jurors for each case is twelve. 

The mode and method of trial is almost the same as 
with us. After the close of the arguments, the 
president of the court charges the jury; and then he 
puts to the jury the questions to be answered by them. 
This he does in writing; and the jury take that 
writing, and retire to their room, where they, after 
choosing a foreman, proceed to answer the questions 
put to them. 

Every answer to a question, disadvantageous to the 
accused, can only be resolved by a majority of voices. 
In case of equality of voices, the opinion, favorable to 
the accused, has the preference. 

Wherever a question is answered to the disadvan- 
tage of the accused, it must be expressly stated 
whether that answer was given by a majority of more 
than seven voices, or only by seven voices to five; 
when the answer to a question, unfavorable to the 
accused, was resolved only by a majority of seven 
voices against five, the judges themselves meet in con- 
sultation, and decide upon the point fixed by the jury 
only with seven voices against five. 

It would appear, then, from this, that a two-thirds 
majority in a jury settles a point finally; but a point 
decided with only seven voices against five, needs the 
confirmation of the judges. If that confirmation was 
withheld, I presume it would be as it is in case of a 
tie: the opinion favorable to the accused would have 
the preference. 

A new trial may be granted for similar reasons as 
with us. IT am, sir, 

Yours very respectfully, J. KOPELKE. 

ANN ARBOR, Jan. 10, 1876. 

—__»>—__——_ 
NOTES. 

AKER, VOORHIS & CO. will shortly publish a 

Digest of the Law of Evidence at Nisi Prius, by 
Mr. Austin Abbott, prepared upon the plan of Ros- 
coe’s work, which has proved so popular in England 
as to bring it to its twelfth edition. Such a work well 
prepared will be very useful. The same firm will also 
issue shortly a treatise on Negotiable Instruments, by 
John W. Daniels, a Virginia lawyer, and the one who 
recently made so spirited a contest for the United 
States Senatorship from that State—failing by but 
two or three votes. Their other announcements are a 
treatise on Specific Performance, by Albert Stickney ; 
an American annotated edition of Dicey’s Parties to 
Actions; McMaster’s Digest of the Law of Railways; 
Leading Cases on the Law of Damages, by Henry 
Dwight Sedgwick; a United States Criminal Digest, 
by Thomas W. Waterman, and a new treatise on Cor- 
porations, by the same author.—— Diossy & Company 
announce The Decisions of Chief Justice Chase, edited 
by General Bradley T. Johnson, with an appendix con- 
taining the Constitution of the Confederate States, 
the Conscript Act, the Sequestration Act and the Im- 
pressment Act—documents historically valuable if 
not legally. They will also publish a Key to Story’s 
Equity Jurisprudence, being an analysis with ques- 
tions, etc., by R. S. Guernsey.—— Mr. John D. Par- 
sons, Jr., has in press a treatise on Principal and 
Agent, and one on Master and Servant, by H. G. 
Wood, the author of the very excellent work on Nui- 
sances. He will also shortly publish a small edition of 





McKean’s Tables, for computing annuities, contingen- 
cies, reversions, etc., a work of the highest value in 
computing the value of contingent rights of dower 
during the life of the husband or of any contingency 
depending on joint lives. We believe there is but one 
copy of it inthe State—that in the State Library, which 
was purchased by Chancellor Walworth, and was adopt- 
ed by him as an authority in Jackson v. Edwards, 7 
Paige, 386-408.—— Dresser, McLellan & Co. announce a 
Digest of the Maine Reports, by Edmund F. Webb, and 
a new, revised and enlarged edition of Oliver’s Prac- 
tical Conveyancing. Banks & Brothers have in press 
a new edition (the sixth) of the Revised Statutes, by 
George W. Cothran, which is to be published in three 
volumes. Callaghan & Co. willshortly issue a treatise 
on the Law of Taxation, by Judge Thomas M. Cooley, 
author of ‘Constitutional Limitations.’’ We know 
of no one that we should suppose able to handle the 
subject more thoroughly and satisfactorily than Judge 
Cooley. 

The necrology of 1875 contains an unusual number 
of legal names. In England the most noted lawyer 
who died was Lord St. Leonards, author of several 
valuable treatises, including a work on ‘* Vendors and 
Purchasers;’’ the list also includes the names of Sir 
George Honeyman, late a judge of the Court of Com- 
mon Pleas, and Edward Vaughan Williams, formerly 
a judge of the Court of Common Pleas, and a legal 
writer of some note. In Germany died Robert von 
Mohl, the great Heidelberg lecturer on jurisprudence. 
In this country we have lost Horace Binney, a lawyer 
that came down to us from a past generation: Theron 
Metcalf, formerly of the Supreme Court of Massachu- 
setts, and a writer of ability; Joel Parker, formerly 
Chief Justice of New Hampshire, and for many years 
professor in the law school at Cambridge; Judge John 
Wells, of the Massachusetts Supreme Court; Judge 
Martin Grover, of the Court of Appeals of this State; 
John H. Reynolds, late of the Commission of Appeals; 
Judge Lewis B. Woodruff, of the United States Cir- 
cuit Court; Ira Harris, formerly judge of the Supreme 
Court of New York, and for many years a lecturer in 
the Albany Law School, and William Henry Anthon, 
a prominent member of the New York bar.— We 
omitted to mention last week that the following were 
designated General Term Justices: First Depart- 
ment, Brady and Daniels, JJ.; Second Department, 
Gilbert and Dyckman, JJ.; Third Department, Board- 
man and Bockes, JJ.; Fourth Department, Smith and 
Talcott, JJ. The Presiding Justices remain as last 
year. 

The New Zealand Jurist, published in the best style 
of typography, at Dunedin, greets us at the advent of 
the centennial year. What a satisfaction it must be 
to the spirit of Captain Cook, who visited these islands 
a little over a century ago (and got away safely), to 
observe the establishment of courts of justice there, 
and the civilizing influences of the legal profession! 
Since his day, we infer, the practice of cannibalism ~ 
has been discontinued there; at all events we find no 
reference to it among the decisions reported in the 
November number of the Jurist, now before us. 
Among the items of interest we note that the district 
judge of the Otago Goldfields is dead; that a descend- 
ant of Sir Matthew Hale is bishop of Brisbane; and 
that the counsel for the defendant in the case of 
Tilton v. Beecher are proposing to divide the labor of 
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cross-examining a witness between two of them. 
Now that the New Zealanders seem to have outgrown 
their childish eccentricities of diet and dress, we hope 
they will long continue loyal to the good mother- 
country which has, in past times, afforded them so 
many meals when they were an hungered, and will 
not follow our naughty example and bolt either their 
food or their allegiance. 


An article on ‘‘ How can War be Prevented,” in the 
American Law Review, is remarkable for its opposition 
to modern tendencies toward the amelioration of war- 
fare. The writer, who has contributed other articles 
to the Review, opposed to the current of international 
law reform, holds that no reliance can be placed upon 
the permanent compulsive efficacy of treaties, or even 
of a general code promulgated through a universal 
convention. He argues that the best way to prevent 
war is to make it as severe and awful as possible in its 
consequences. ‘‘The more completely a war is per- 
mitted to interfere with these material interests, and 
to spread confusion through the complicated processes 
of production and exchange, the operations of manu- 
facture, commerce and trade, the stronger will be the 
opposition to it among the peoples, the more readily 
will the governments reflect this opposition, and the 
sooner will the era of total abandonment be reached.” 
If this view is logically carried out, nations should re- 
turn to the barbarous modes of conducting war which 
prevailed in ancient times; private property should 
be captured and destroyed; towns pillaged, sacked 
and burned; men and women, non-combatant, slain; 
prisoners reduced to perpetual bondage, etc., etc. 
The idea seems to us too absurd to be allowed expres- 
sion in a periodical usually so dignified and logical in 
its views as our contemporary. 


The New York Bar Association held its annual busi- 
ness meeting on Tuesday evening, January 11, and 
elected the following officers: President, William M. 
Evarts; Vice-Presidents, Samuel J. Tilden, Edgar S. 
Van Winkle, Charles W. Sandford, Stephen P. Nash, 
James Emott; Corresponding Secretary, William Allen 
Butler; Recording Secretary, Mason Young; Treasu- 
rer, Edward Mitchell; Executive Committee, Aaron 
J. Vanderpoel, Horace M. Ruggles, Frederick Smyth, 
Everett P. Wheeler, Ira D. Warren; member of the 
Executive Committee to fill a vacancy, Theron George 
Strong; Committee on Admissions, Bernard Roelker, 
John H. Platt, John A. Davenport, Thomas M. North, 
Grosvenor S. Hubbard, James P. Lowrey, William 8S. 
Opdyke.—— The special committee of the Bar Asso- 
ciation appointed to report upon the revision of the 
statutes next reported, and spoke highly of the work 
already done by Commissioner Throop and his associ- 
ates. They also recommended it, so far as completed, 
to the favorable consideration of the Legislature. In 
addition, the committee recommended the appoint- 
ment of a special committee of thirteen to make fur- 


ther examinations of the thirteen chapters, and to’ 


report from time to time with such suggestions as 
occur to them. The report and recommendations 
were adopted. The association also adopted a report 
recommending the consolidation of courts in New 
York city and county. 


The New York Tribune concludes an article on the 
“Tweed case,”’ with a tirade against David Dudley 
Field for defending Tweed, and for commencing the 
new suit against the city of New York and the attor- 





ney-general, which charges them with allowing certain 
parties to retain the moneys out of which the city has 
been defrauded. The Tribune says: “If a leading 
member of the New York bar can place himself in 
such a shocking position as this, without losing caste, 
the morale of the profession must have fallen to a 
depth which few of us suspect.’’ Such language as 
this may well be expected from a newspaper which 
knows no more of legal ethics than it does of law. Its 
ridiculous remarks will fail to attract any attention 
from the more able and powerful members of the legal 
profession. It is getting to be an old story for the 
newspapers to attack lawyers who defend or assist 
persons whom the newspapers do not like. But we 
presume that the bench and the bar will not allow 
themselves to be dictated to by even the young and 
vigorous profession of journalists. The principle that 
a lawyer may assist or defend any man, however mean 
or guilty, by all the means which the law allows, is 
much older than the Tribune, and will exist and be 
carried out long after the present editors of that news- 
paper have ceased to exist and been forgotten. It is 
not long since the irate newspapers were exhausting 
their vocabulary in the endeavor to cast suspicion on 
the Court of Appeals for deciding a point in Tweed’s 
favor. Is it not time that this sort of talk was 
stopped ? ‘The decent and honorable portion of the 
community,’’ of which the Tribune speaks, are “ curi- 
ous’’ to know what the newspapers are going to do 
with the courts and the legal profession. 


Oakey Hall, in making his farewell speech at the 
Park theater, with his usual wit and humor, said: 
“ The physicians say that I must leave the practice of 
the law; but my clients say ‘ no,’ and they disturb me 
at all hours at my house, and crowd about me at the 
theater, and leave their papers at the box office. 
When I abandoned the practice of law for the stage, 
there were those who had never acknowledged that I 
could manage any thing properly, who turned 
about, and called me an excellent lawyer. They were 
like those who, after a man is dead and under the sod, 
say that he was virtuous from his cradle up. Now, it 
is said that a man Ought to die in the harness, and it 
has seemed to me better that I should murder myself 
in the old profession, than commit manslaughter in 
a new one, or, rather, man’s laughter at my feeble 
efforts in the direction of dramatic art.” ——The 
London Law Journal announces that Sir Robert 
Collier has translated the oration of Demosthenes on 
the Crown. “Sir Robert Collier was for many years a 
law officer of the Crown, and heis now an active 
member of the Judicial Committee of the Privy 
Council. Yet he has not found a laborious life incon- 
sistent with the cultivation of two most beautiful 
arts. Last summer, and also in the summer of 1874, 
he helped to adorn the walls of the Royal Academy 
with pictures of a very high order of merit. This 
winter he gives to the world, as a proof of his love and 
knowledge of the most magnificent of languages, a 
translation of the speech of Demosthenes on the 
Crown. This book we have read with infinite 
pleasure—first, for the reasons already suggested; and, 


second, for its own sake. The translation is written 
in excellent English, and with a vigor of style which 
affords an accurate reflection of the original. The 
translation itself is preceded by an historical explana- 
tion of the circumstances under which Demosthenes 
made this speech, and also a brief criticism of the 
rival merits of the speech and of the oration of 
ZEschines, to which it was an answer.”’ 
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CURRENT TOPICS. 

At a meeting of members of the profession in New 

York, recently held in the General Term room 
of the Supreme Court, a resolution was adopted 
that, as a mark of respect to the Presiding Justice 
and the Associate Justices of the General Term of 
the Supreme Court, First Department, and as an 
indication of reverence for law, order and justice, 
the crier of the court be requested, from the opening 
of the General Term in January of this centennial 
year, to commence the practice of announcing the 
daily entrance into the court-room of the Presiding 
Justice and his associates, and that the members of 
the Bar thereupon rise and remain standing until 
the Presiding Justice and his associates are seated. 
This resolution was referred to the Bar Association 
for its approval, which we hope it will not with- 
hold. The practice ought to be adopted in all our 
appellate courts, whether intermediate or final, as it 
has-been in the United States Supreme Court and 
the New York Court of Appeals. We have had 
occasion heretofore to speak of this formality as 
entirely appropriate, and calculated to heighten the 
dignity and influence of the administration of 
justice. We renew our approbation of the practice. 


The right of a street railroad to use snow-plows 
on its track, thereby piling up the snow in the 
street along the track, was considered by Judge 
Sedgwick, of the New York Superior Court, in the 
ease of Prime v. Twenty-third Street Railway Co. 
The action was brought by an adjoining owner for 
an injunction restraining the company from piling 
up the snow by means of its snow-plows and sweep- 
ers. Judge Sedgwick held that the use of no more 
of the street is granted to the company than is 
necessary to operate its railroad. The company was 
not so performing a legal duty in removing the 
snow in order to keep its cars running that it cannot 
be held liable for any consequences of the removal. 
An order was granted enjoining the company from 
forming upon the street, at the side of the track, 
piles out of the snow removed from its tracks by 
the snow-plow or other means, except for the pur- 
pose of having the same taken away within a rea- 
sonable time. The decision is adverse to that in 
Johnston v. Christopher and Tenth Street Railroad Oo., 


Vor. 13.— No. 4. 





11 A. L. J. 155, wherein the Court of Common Pleas 
at Special Term refused an injunction. In a case 
noticed by us in vol. 11, p. 197, Judge Donohue 
granted an injunction in favor of a street railroad 
and against the city authorities, restraining the 
latter from throwing the snow back on the tracks. 
The questions are important as matters of law; but 
their practical importance evidently depends upon 
the locality and the season. 


A bill introduced into the Assembly seeks to pro- 
duce rather startling modifications in the law of 
dower and courtesy. The bill proposes to restrict 
the right of dower to such real estate only as the 
husband may own at the time of his death, and 
which he may have failed to dispose of by will. 
For the right of courtesy the bill would substitute 
a right precisely like that of the modified dower, 
giving the husband a life estate in an undivided 
one-third of such real estate belonging to the wife 
as she may not have disposed of. One reason 
for the proposed change is said to be that it will 
enable a husband to convey real estate without 
inducing the wife to join, so as to release her dower. 
This would facilitate real estate transfers, and pre- 
vent clouds arising on titles from want of formality 
in the acknowledgment by married women. Another 
reason is, that the change would place husband and 
wife on equal footing in respect to their rights in 
each other’s estate, after the death of one of them. 
But the great objection to the bill consists in the 
fact that it would enable the husband to deprive 
the wife of any interest in his estate after his death, 
thus leaving her without support, while others less 
deserving would often obtain the benefits of his real 
estate. This objection is so strong and is so founded 
on the nature of the marriage relation that we do 
not believe the Legislature will enact the proposed 
bill. 

On Thursday of last week Hon. L. C. Lang appeared 
before the Assembly Judiciary Committee to advocate 
his bill to prevent officers and persons having an 
interest in the event of an action or special proceed- 
ing from serving the process by which such action 
or special proceeding is commenced. The bill will 
commend itself to the profession. No person should 
be allowed to confer jurisdiction upon the court by 
an act of his own. We can see that many gross 
frauds may be perpetrated upon the law without 
this legislation. We learn that the Judiciary Com- 
mittee look very favorably upon the measure, but 
hold it for a time to consider whether the legisla- 
tion proposed is covered by the revision of the 
statutes submitted to them. Mr. Lang showed 
clearly that the legislation proposed would be a 
great barrier in the way of frauds upon defendants 
in actions in all the courts which have original civil 
jurisdiction. 
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Prof. Ordronaux, State Commissioner in Lunacy, 
in his report just submitted to the New York Legis- 
lature, recommends some amendments to the laws 
relating to insane criminals. By the law of 1874, a 
criminal under sentence of death, whose insanity is 
established by commission subsequent to his convic- 
tion, and who, after being re-sentenced and sent to 
an asylum, recovers his reason, must be released. 
His removal to an asylum becomes equivalent to a 
pardon, to take effect on the recovery of his reason. 
The Commissioner shows that some legislation is 
needed to cure this defect, or else that the Governor 
should be empowered to inquire by commission into 
the fact of the criminal’s mental sanity at the date 
of the offense for which he stands convicted. If he 
is shown to have been irresponsible at that time, 
he is innocent, and he, of course, comes under the 
category of those who have been acquitted upon 
trial on the ground of insanity. The Commissioner 
makes one suggestion which the Legislature may 
not be prepared to act upon, but which deserves 
great consideration. He says: ‘‘If science, when 
applied to human government, means provision of 
contingencies not yet arrived, and proper provision 
made to encounter them, there would seem to be no 
just reason why dangers to the lives of citizens from 
latent lunacy should not be provided against.” * * * 
‘* Would not the State be justified in passing a law 
making it necessary that every violent epileptic 
should, if at large, have a committee of the person 
appointed, who should give bonds for his peaceful 
behavior and safe custody, and be authorized to 
surrender him into the custody of an epileptic 
asylum whenever his condition may require it.” 
Prof. Ordronaux recommends the establishment of 
an epileptic asylum. 


Senator Conkling has introduced a bill into the 
United States Senate relating to the jurisdiction of 
the Circuit Courts of the United States. The first 
section provides, that an injunction issued in one 
circuit shall be operative and binding in all other 
circuits. The second and third sections relate to 
the dissolving, vacating and modifying of injunc- 
tions, and to punishment for disobedience thereof. 
There is no question in regard to the expediency of 
these sections of the proposed act. But we find 
tacked on to the bill a provision which deserves the 
most careful scrutiny. Section four provides, that 
‘¢it shall be no defense or bar to an action or a 
motion, on the part of the proprietor or owner of the 
original manuscript of a theatrical play or drama, 
to restrain and enjoin the public performance, 
representation or exhibition of said play or drama 
on the stage, in violation of the rights of said pro- 
prietor or owner in or to said play or drama, that 
the said play or drama has been printed or pub- 
lished; provided always that the said play or drama 
was not printed or published before the plaintiff in 





said action, or on said motion, became proprietor or 


owner of the same by purchase or otherwise.” This 
section may be substantially what is desired, but the 
fact that it is placed in a bill relating to the powers 
of the Circuit Court is a matter worthy of comment. 
It is illustrative of the fact that many of the most 
important provisions of substantive law are concealed 
in the folds of acts relating principally to other 
branches of law. 


An interesting point was raised in the contest 
relating to the will of Isaac M. Singer, the sewing 
machine inventor, who left an estate estimated at 
$13,000,000. The point raised relates to the validity 
of marriage in New York State without formal 
ceremony. Singer was first married in 1830; in 
1836, he formed the acquaintance of the contestant, 
and he and she lived together as husband and wife 
until 1860. In January of that year, Singer ob- 
tained a divorce from his first wife, with liberty to 
marry again. He and the contestant continued to 
live together as husband and wife for six months 

terward, but no formal marriage ceremony was 
ever performed. He subsequently married another 
woman, and the contestant another man. After 
Singer’s death, she put in a claim to be recog- 
nized as his widow. The surrogate held, that 
although marriage might be proved. by cohabitation 
as husband and wife, yet where a cohabitation is 
proved to be illicit in its origin, it must be pre- 
sumed to continue so until a change in its character 
is established. Singer’s first marriage was a com- 
plete impediment to marriage with the contestant 
down to January, 1860; but the relation before that 
time being meretricious, the mere fact that the im- 
pediment was removed did not change the nature 
of the cohabitation. This is an important pout, 
and the case will probably be brought to the higher 
courts for consideration. 

—_———_@—————— 
NOTES OF CASES. 

N Schwalm v. Holmes, 2 Wash. Law Rep. 378, the 
Supreme Court of California decided a point in 
the law of restraint of trade. In this case, it was 
held that ‘‘a contract by which one party, at his 
own lime-kiln, agrees to manufacture for another 
party a certain number of barrels of lime within a 
given time, for which he is to receive a given sum 
per barrel, and which provides, also, that during the 


- continuance of the agreement the party manufactur- 


ing the lime shall not sell to any other person any 
lime, is not illegal, as being in restraint of trade.” 
An agreement by a physician not to practice in the 
same town with another, to whom he has sold his 
business, is valid. Doty v. Martin, ante, p. 46. 
An agreement made, on the sale of the business of 
well-driving at G., that the vendor would not there- 
after engage in the business, must be construed as 
relating to G. and vicinity, and is valid. Hubbard 
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v. Miller, 27 Mich. 15; 15 Am. Rep. 153. But an 
agreement not to engage for eight years in the 
marafacture of a certain yeast powder, nor in any 
branch of the yeast powder business, is void, as 
being in restraint of trade. Callahan v. Donnolly, 
45 Cal. 152; 13 Am, Rep. 172. Such contracts, to 
be valid, must be limited as to place or extent of 
operation, and must be reasonable. Ward v. Byrne, 
5 M. & W. 548; Homer v. Ashford, 3 Bing. 328. 
A patentee of improvements in stubbing machines 
bound defendant by deed to use the patent for the 
term for which it was granted, and not to make or 
vend such machines during that time without apply- 
ing the invention to them. This restraint, although 
unlimited as to space, was held valid, as being par- 
tial in its mode of operation. Jones v. Lees, 1 H. & 
N. 189. See, also, Morse Twist Drill Co. v. Morse, 
103 Mass. 72; 4 Am. Rep. 513. An agreement not 
to carry on the business of manufacturing shoe- 
cutters in the State of Massachusetts is void. 
Taylor v. Blanchard, 13 Allen, 370. A case similar 
to Schwalm v. Holmes, supra, is Holbrook v. Waters, 9 
How. Pr. 338, where an agreement by a physician 
not to practice in the county was held valid. An 
agreement by an attorney not to practice within 
London and one hundred and fifty miles thence is 
valid. Bunn v. Gay, 4 East, 190. An agreement 
not to practice law in Great Britain for twenty years 
is valid. Whittaker v. Howe, 3 Beav. 383. But, on 
the other hand, it has been held in this country, that 
an agreement restraining a trade ip a whole State is 
void. Taylor v. Blanchard, supra; Dunlap v. Greg- 
ory, 10 N. Y. 241. So, also, with an agreement 
not to carry on a business in the State of New York 
west of Albany. Lawrence v. Kidder, 10 Barb. 641. 
See, on this subject, the elaborate note to Vallahan 
v. Donnolly, 13 Am. Rep. 172, 173-176. 


An interesting point, involving the responsibility 
of a bailee forhire, was decided in Chase v. Moody, to 
be reported in 55 N. H. Rep. C. bailed to B. a horse 
for hire, to drive from D.to 8. Upon arriving at 5., 
B. put up the horse in a proper place, and, having 
properly cared for it, left it, but returned within a 
reasonable time, intending to water and feed it 
again. In his absence, a boy sixteen years old, be- 
longing on the premises, had turned out the horse 
to water, and it had jumped over a pair of bars and 
lamed itself. Held, that B. was not responsible to 
C. in damages, although B. had some reason to ap- 
prehend that the boy might attempt to water the 
horse, it not appearing, however, that the boy was 
incompetent. In Story on Bailments, § 408, it is 
laid down that ‘‘if a horse is let to hire for a jour- 
ney, and, without any negligence or default of the 
hirer, he escapes, and is lost or stolen, the hirer 
will not be responsible.” But presuming the hirer 
to be negligent, how far is he liable for the act of 


be 





another? In Chase v. Moody, the court did not 
think there was sufficient evidence of the hirer’s 
negligence to warrant liability for the act of another 
not his servant. But cases are constantly arising 
where the concurring act of a third party produces 
the injury complained of. Thus in Ricker v. Free- 
man, 50 N. H. 420; 9 Am. Rep. 267, B seized A by 
the arm, swung him around violently and let him 
go, thereby throwing him against C, who instantly 
pushed him away and against a hook which injured 
him. Held, that A could maintain an action of 
trespass vi et armis against B. The celebrated squid 
case of Scott v. Shepherd, 2 W. Bla. 892, was relied 
upon as authority. See, upon this subject, the lead- 
ing case of Stevens v. Armstrong, 6 N. Y. 4385. In 
Lane v. Atlantic Works, 111 Mass. 136, defendants 
negligently left iron on a truck in a street, so that 
it might readily fall off. L., a boy, moved the 
tongue of the truck, so that the iron fell off and in- 
jured plaintiff, another boy. Held, that defend- 
ants were liable. The court said: ‘‘The act of a 
third person, intervening and contributing a condi- 
tion necessary to the injurious effect of the original 
negligence, will not excuse the first wrong-doer, if 
such act ought to have been foreseen.” As authority 
that a wrong-doer or negligent person is responsible 
for results which he ought to have foreseen or ap- 
prehended, although a third person intervene, 
see McDonald v. Snelling, 14 Allen, 290, 295; Powell 
v. Deveney, 3 Cush. 300; Dizon v. Bell, 5 M. & 8S. 
198; Mangan v. Atherton, L. R., 1 Exch. 289; Bur- 
rows v. March Gas Oo., L. R., 5 Exch. 67, 71; 
Hughes v. Macfie, 2 H. & C. 744. 


In Pittsburgh, Cincinnati and St. Louis Railway Oo, 
v. Nueum, 8 Leg. Gaz. 5, the following points were 
adjudicated by the Supreme Court of Indiana: 
1. If a person purchases a ticket for a particular 
railway train, and at the time is informed by the 
agent of the company that the train will stop at the 
station for which such ticket is purchased, he will 
have aright to take passage on such train, and it 
will become the duty of the person in charge of such 
train to allow him an opportunity of leaving the 
train at such station; and if, under such circum- 
stances, the person in charge of such train does not 
stop the train at such station, but carries him on to 
another station, he may recover damages of the 
company. 2. But if the person purchased the ticket 
without being so informed, and got upon a train 
which, by the regulations of the railway company, 
was not allowed to stop at the station for which his 
ticket was purchased (there being two daily trains 
which did stop there), such passenges could not 
require the conductor to stop the train at such sta- 
tion, and could not recover damages for being car- 
ried beyond it. See Chicago and Alton Railroad Co, 
v. Randolph, 53 Til. 510; 5 Am. Rep. 60, 
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Prof. Ordronaux, State Commissioner in Lunacy, 
in his report just submitted to the New York Legis- 
lature, recommends some amendments to the laws 
relating to insane criminals. By the law of 1874, a 
criminal under sentence of death, whose insanity is 
established by commission subsequent to his convic- 
tion, and who, after being re-sentenced and sent to 
an asylum, recovers his reason, must be released. 
His removal to an asylum becomes equivalent to a 
pardon, to take effect on the recovery of his reason. 
The Commissioner shows that some legislation is 
needed to cure this defect, or else that the Governor 
should be empowered to inquire by commission into 
the fact of the criminal’s mental sanity at the date 
of the offense for which he stands convicted. If he 
is shown to have been irresponsible at that time, 
he is innocent, and he, of course, comes under the 
category of those who have been acquitted upon 
trial on the ground of insanity. The Commissioner 
makes one suggestion which the Legislature may 
not be prepared to act upon, but which deserves 
great consideration. He says: ‘‘If science, when 
applied to human government, means provision of 
contingencies not yet arrived, and proper provision 
made to encounter them, there would seem to be no 
just reason why dangers to the lives of citizens from 
latent lunacy should not be provided against.” * * * 
‘* Would not the State be justified in passing a law 
making it necessary that every violent epileptic 
should, if at large, have a committee of the person 
appointed, who should give bonds for his peaceful 
behavior and safe custody, and be authorized to 
surrender him into the custody of an epileptic 
asylum whenever his condition may require it.” 
Prof. Ordronaux recommends the establishment of 
an epileptic asylum. 


Senator Conkling has introduced a bill into the 
United States Senate relating to the jurisdiction of 


the Circuit Courts of the United States. The first 
section provides, that an injunction issued in one 
circuit shall be operative and binding in all other 
circuits. The second and third sections relate to 
the dissolving, vacating and modifying of injunc- 
tions, and to punishment for disobedience thereof. 
There is no question in regard to the expediency of 
these sections of the proposed act. But we find 
tacked on to the bill a provision which deserves the 
most careful scrutiny. Section four provides, that 
‘it shall be no defense or bar to an action or a 
motion, on the part of the proprietor or owner of the 
original manuscript of a theatrical play or drama, 
to restrain and enjoin the public performance, 
representation or exhibition of said play or drama 
on the stage, in violation of the rights of said pro- 
prietor or owner in or to said play or drama, that 
the said play or drama has been printed or pub- 
lished ; provided always that the said play or drama 
was not printed or published before the plaintiff in 





said action, or on said motion, became proprietor or 
owner of the same by purchase or otherwise.” This 
section may be substantially what is desired, but the 
fact that it is placed in a bill relating to the powers 
of the Circuit Court is a matter worthy of comment. 
It is illustrative of the fact that many of the most 
important provisions of substantive law are concealed 
in the folds of acts relating principally to other 
branches of law. 


An interesting point was raised in the contest 
relating to the will of Isaac M. Singer, the sewing 
machine inventor, who left an estate estimated at 
$13,000,000. The point raised relates to the validity 
of marriage in New York State without formal 
ceremony. Singer was first married in 1830; in 
1836, he formed the acquaintance of the contestant, 
and he and she lived together as husband and wife 
until 1860. In January of that year, Singer ob- 
tained a divorce from his first wife, with liberty to 
marry again. He and the contestant continued to 
live together as husband and wife for six months 
afterward, but no formal marriage ceremony was 
ever performed. He subsequently married another 
woman, and the contestant another man. After 
Singer’s death, she put in a claim to be recog- 
nized as his widow. The surrogate held, that 
although marriage might be proved by cohabitation 
as husband and wife, yet where a cohabitation is 
proved to be illicit in its origin, it must be pre- 
sumed to continue so until a change in its character 
is established. Singer’s first marriage was a com- 
plete impediment to marriage with the contestant 
down to January, 1860; but the relation before that 
time being meretricious, the mere fact that the im- 
pediment was removed did not change the nature 
of the cohabitation. This is an important pot, 
and the case will probably be brought to the higher 
courts for consideration. 

SS 
NOTES OF CASES. 

te Schwalm v. Holmes, 2 Wash. Law Rep. 378, the 

Supreme Court of California decided a point in 
the law of restraint of trade. In this case, it was 
held that ‘‘a contract by which one party, at his 
own lime-kiln, agrees to manufacture for another 
party a certain number of barrels of lime within a 
given time, for which he is to receive a given sum 
per barrel, and which provides, also, that during the 
continuance of the agreement the party manufactur- 
ing the lime shall not sell to any other person any 
lime, is not illegal, as being in restraint of trade.” 
An agreement by a physician not to practice in the 
same town with another, to whom he has sold his 
business, is valid. Doty v. Martin, ante, p. 46. 
An agreement made, on the sale of the business of 
well-driving at G., that the vendor would not there- 
after engage in the business, must be construed as 
relating to G. and vicinity, and is valid. Hubbard 
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v. Miller, 27 Mich. 15; 15 Am. Rep. 153. But an 
agreement not to engage for eight years in the 
macafacture of a certain yeast powder, nor in any 
branch of the yeast powder business, is void, as 
being in restraint of trade. Callahan v. Donnolly, 
45 Cal. 152; 13 Am, Rep. 172. Such contracts, to 
be valid, must be limited as to place or extent of 
operation, and must be reasonable. Ward v. Byrne, 
5 M. & W. 548; Homer v. Ashford, 3 Bing. 328. 
A patentee of improvements in stubbing machines 
bound defendant by deed to use the patent for the 
term for which it was granted, and not to make or 
vend such machines during that time without apply- 
ing the invention to them. This restraint, although 
unlimited as to space, was held valid, as being par- 
tial in its mode of operation. Jones v. Lees, 1 H. & 
N. 189. See, also, Morse Twist Drill Co. v. Morse, 
103 Mass. 72; 4 Am. Rep. 513, An agreement not 
to carry on the business of manufacturing shoe- 
cutters in the State of Massachusetts is void. 
Taylor v. Blanchard, 13 Allen, 370. A case similar 
to Schwalm v. Holmes, supra, is Holbrook v. Waters, 9 
How. Pr. 333, where an agreement by a physician 
not to practice in the county was held valid. An 
agreement by an attorney not to practice within 
London and one hundred and fifty miles thence is 
valid. Bunn v. Gay, 4 East, 190. An agreement 


not to practice law in Great Britain for twenty years 


is valid. Whittaker v. Howe, 3 Beav. 383. But, on 
the other hand, it has been held in this country, that 
an agreement restraining a trade in a whole State is 
void. Taylor v. Blanchard, supra; Dunlap v. Greg- 
ory, 10 N. Y. 241. So, also, with an agreement 
not to carry on a business in the State of New York 
west of Albany. Lawrence v. Kidder, 10 Barb. 641. 
See, on this subject, the elaborate note to Uallahan 
v. Donnolly, 138 Am. Rep. 172, 173-176. 


An interesting point, involving the responsibility 
of a bailee for hire, was decided in Chase v. Moody, to 
be reported in 55 N. H. Rep. C. bailed to B. a horse 
for hire, to drive from D.to 8. Upon arriving at S., 
B. put up the horse in a proper place, and, having 
properly cared for it, left it, but returned within a 
reasonable time, intending to water and feed it 
again. In his absence, a boy sixteen years old, be- 
longing on the premises, had turned out the horse 
to water, and it had jumped over a pair of bars and 
lamed itself. Held, that B. was not responsible to 
C. in damages, although B. had some reason to ap- 
prehend that the boy might attempt to water the 
horse, it not appearing, however, that the boy was 
incompetent. In Story on Bailments, § 408, it is 
laid down that ‘‘if a horse is let to hire for a jour- 
ney, and, without any negligence or default of the 
hirer, he escapes, and is lost or stolen, the hirer 
will not be responsible.” But presuming the hirer 
to be negligent, how far is he liable for the act of 





another? In Chase v. Moody, the court did not 
think there was sufficient evidence of the hirer’s 
negligence to warrant liability for the act of another 
not his servant. But cases are constantly arising 
where the concurring act of a third party produces 
the injury complained of. Thus in Ricker v. Free- 
man, 50 N. H. 420; 9 Am. Rep. 267, B seized A by 
the arm, swung him around violently and let him 
go, thereby throwing him against C, who instantly 
pushed him away and against a hook which injured 
him. Held, that A could maintain an action of 
trespass vi et armis against B. The celebrated squid 
case of Scott v. Shepherd, 2 W. Bla. 892, was relied 
upon as authority. See, upon this subject, the lead- 
ing case of Stevens v. Armstrong, 6 N. Y. 485. In 
Iane v. Atlantic Works, 111 Mass. 136, defendants 
negligently left iron on a truck in a street, so that 
it might readily fall off. L., a boy, moved the 
tongue of the truck, so that the iron fell off and in- 
jured plaintiff, another boy. Held, that defend- 
ants were liable. The court said: ‘The act of a 
third person, intervening and contributing a condi- 
tion necessary to the injurious effect of the original 
negligence, will not excuse the first wrong-doer, if 
such act ought to have been foreseen.” As authority 
that a wrong-doer or negligent person is responsible 
for results which he ought to have foreseen or ap- 
prehended, although a third person intervene, 
see McDonald vy. Snelling, 14 Allen, 290, 295; Powell 
v. Deveney, 3 Cush. 300; Dixon v. Bell, 5 M. & 8. 
198; Mangan vy. Atherton, L. R., 1 Exch. 239; Bur- 
rows v. March Gas Oo., L. R., 5 Exch. 67, 71; 
Hughes v. Macfie, 2 H. & C. 744. 


In Pittsburgh, Cincinnati and St. Louis Railway Co. 
v. Nuzwm, 8 Leg. Gaz. 5, the following points were 
adjudicated by the Supreme Court of Indiana: 
1. If a person purchases a ticket for a particular 
railway train, and at the time is informed by the 
agent of the company that the train will stop at the 
station for which such ticket is purchased, he will 
have a right to take passage on such train, and it 
will become the duty of the person in charge of such 
train to allow him an opportunity of leaving the 
train at such station; and if, under such circum- 
stances, the person in charge of such train does not 
stop the train at such station, but carries him on to 
another station, he may recover damages of the 
company. 2. But if the person purchased the ticket 
without being so informed, and got upon a train 
which, by the regulations of the railway company, 
was not allowed to stop at the station for which his 
ticket was purchased (there being two daily trains 
which did stop there), such passenge= could not 
require the conductor to stop the train at such sta- 
tion, and could not recover damages for being car- 
ried beyond it. See Chicago and Alton Railroad Co, 
v. Randolph, 53 Ill. 510; 5 Am. Rep. 60, 
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CHIEF JUSTICE PARSONS. 


COmeaATIvaLY few outside New England 

will recognize the name of Chief Justice Parsons, 
He was not a shining patriot like Samuel Adams, 
nor a great statesman like Webster, nor a learned 
author like Story, nor a dazzling advocate like 
Choate, but he was a greater lawyer than any of 
these, and seems to have impressed his contempora- 
ries with the gigantic force of his character and the 
profundity of his learning, and exercised an almost 
despotic influence in the courts of Massachusetts, 
and indeed throughout New England. His biogra- 
phy, written by his distinguished son, is a fascina- 
ting book, especially to a lawyer, and the character 
of its subject, as there depicted, is a most striking 
and instructive one. 

Parsons was born in 1750 and died in 1813. He 
thus lived through the exciting revolutionary strug- 
gle and the critical period of the formation of our 
government, and died when our country was in the 
midst of her second war with the mother-country. 
He entered Harvard College in 1765, and graduated 
in 1769, His father, a clergyman, found difficulty 


in providing for his expenses, and it is related that 
a domestic in the family, named Esther Day, whose 
compensation was $40 a year, proposed to relinquish 


her wages, and let the amount go toward his college 
expenses, This offer, so characteristic of New 
England's civilization, was declined, but material 
aid from parishioners of the father was accepted. 
After graduating, he taught school at Falmouth, 
now Portland, for three years, receiving from the 
public treasury $17.79 monthly for his services, 
beside some trifling amounts from the parents. He 
journeyed between Falmouth and Byfield, his home, 
on horseback, and the memoranda of his expenses 
on the road, including one night’s lodging, and 
‘*punch,” show an outlay of $2.07. During all 
this time he was studying law at Falmouth, and he 
was admitted to practice in 1774. He continued 
there till the town was burned by the British the 
next year, and then returned to his father’s house. 
Here he found Judge Trowbridge, whom Chancellor 
Kent calls ‘‘the oracle of the common law in New 
England,” and who on account of his Toryism had 
retreated thither from his home in Cambridge. By 
the aid of this learned lawyer’s library, then the best 
in America, and his companionship, Parsons there 
laid the foundations of his profound and exact legal 
knowledge. He afterward removed to Newbury- 
port, where in 1780 he married a daughter of Judge 
Greenleaf, from which union sprang twelve children. 
In 1800 he removed to Boston. Here he maintained 
a leading position at the bar, until in 1806 he was 
appointed chief justice of the Supreme Court of that 
State. 

Owing to the exceptional advantages which he 
enjoyed in his preparation, and his comprehensive 








and inquisitive intellect, Parsons became the best 
educated lawyer of his day. His method of study 
was to reduce every thing to writing. His memo- 
randa fill many volumes, This habit was adopted 
partly because he feared he might never again have 
access to such a law library. In his subsequent ex- 
perience at the bar and on the bench, he derived 
great benefit and convenience from these notes. 
Undoubtedly he was then the only lawyer in New 
England who could boast of a thorough, systematic, 
and scientific legal education. On one occasion, he 
was retained by the State of Connecticut to meet 
Alexander Hamilton in a case to be tried before 
Chief Justice Ellsworth. At dinner, after the trial, 
Hamilton said to him: ‘‘ Mr. Parsons, let me ask you 
one thing. The point I made” (describing it) “was 
suggested to me only after much study of the case, 
and then almost by accident, but I thought it very 
strong. You were fully prepared for it, and gathered 
and exhibited the authorities at once, and prevailed, 
and I must submit; but I was a good deal surprised 
at it, and what I want to ask you is, whether you had 
anticipated that point?” ‘‘ Not in the least,” was 
the answer; ‘‘ but so long ago as when I was study- 
ing with Judge Trowbridge the question was sug- 
gested to me, and I made a brief of the authorities, 
which I happened to have brought here with me, 
and I found the books in Judge Ellsworth’s library.” 
It was on this trial that Hamilton said of Parsons, 
that he had often heard of hair-splitting in argu- 
ment, but he never till now had seen a man decimate 
a hair, and count the pieces before the court. His 
memory was wonderful. Judge Parker used to say 
of him, that he knew every thing in every case in 
the reports except the names. Much of his early 
success was due to his mastery of the law of prize 
and admiralty, of which few lawyers then knew any 
thing. This was a very lucrative branch of the 
profession, and Parsons nearly monopolized it. 
This class of clients paid liberally and willingly. 
Mrs. Parsons had a dozen heavy silver-gilt spoons, 
which a privateer captain, after paying her hus- 
band’s bill, threw into her lap as she sat in his office, 
which was in the house, saying, ‘‘I don’t think the 
squire has charged me half enough.” Parsons used 
to tell of one of these clients, who often said, ‘‘I 
have prayed to the Lord to make me rich, and I be- 
lieve I have prayed too hard, for I think he means 
to drown me out.” Of his manner his son writes: 
‘*Tt was said to have been easy and familiar to the 
last degree. There was no studied beginning nor 
ending, nothing of the manner, or the tricks, or the 
graces of the orator, and no approach to them. 
His business was to persuade those twelve men of 
the truth of certain propositions; and he did his 
work in the most direct, the plainest, and the sim- 
plest way. His strength undoubtedly lay in his 
reasoning. But there was an actual, and I rather 
think a studied, absence of all appearance of elo- 
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quence, and even of technical logic.” He would 
put his foot in his chair, his elbow on his knee, and 
leaning over, begin to talk about the case as a man 
might talk to a neighbor. On one occasion, one of 
a jury from whom he had just got a verdict, said to 
Chief Justice Parker: ‘‘ Who is this Mr. Parsons ? 
He is not much of a lawyer, and don’t look or talk 
as if he ever would be one; but he seems to be a 
real good sort of a man.” He seems to have had 
much such a manner as Sir James Scarlett. His 
arguments were very brief, generally less than half 
an hour. If he was not eloquent, it was probably 
because he disdained or deprecated eloquence. It 
was his opinion that eloquence is a great hindrance 
to a lawyer, and of no great value anywhere. He 
believed that ‘‘from the days of Moses and Aaron 
to our own, all the world over, the men who do not 
talk govern the world, and make use of the men 
who do.” Daniel Webster, when a law student, 
wrote of him: ‘‘The characteristic endowments of 
his mind are strength and shrewdness. Strength, 
which enables him to support his cause; shrewdness, 
by which he is always ready to retort the sallies of 
his adversary. His manner is steady, forcible, and 
perfectly perspicuous. He does not address the 


jury as a mechanical body to be put in motion by 
He appeals to them as men, 
and as having minds capable of receiving the ideas 


mechanical means. 


in his own. Of course, he never harangues. He is 
never stinted to say just so much on a point, and 
no more. He knows by the juror’s countenance 
when he is convinced; and therefore never disgusts 
him by arguing that of which he is already sensible, 
and which he knows it is impossible more fully to 
impress. A mind thus strong, direct, prompt, and 
vigorous, is cultivated by habits of the most intense 
application. A great scholar in every thing, in his 
profession he is peculiarly great. He is not content 
with shining on occasions; he will shine everywhere. 
As no cause is too great, none is too small for him. 
He knows the great benefit of understanding small 
circumstances, It is not enough for him that he has 
learned the leading points in a cause; he will know 
every thing. His argument is therefore always 
consistent with itself, and its course so luminous, 
that you are ready to wonder why any one should 
hesitate to follow him. Facts which are uncertain, 
he with so much art connects with others well 
proved, that you cannot get rid of the former with- 
out disregarding the latter. He has no fondness 
for public life, and is satisfied with standing where 
he is, at the head of his profession.” So uniform 
was his success, that it was foolishly said of him 
that he never lost a case. This, he himself was ac- 
customed to say, was literally true, for the reason 
that he never had one; ‘‘ but my clients have lost a 
great many; but their cases were not mine.” 

When Parsons was elevated to the bench, he was 
for some years very unpopular with the leading 





lawyers. He tried to reduce the trial of cases to his 
own notions, The cruelest thing he did was to 
limit counsel in their addresses to the jury, and to 
prohibit their discussion of untenable propositions. 
He insisted on their stating their points to the court 
before commencing their summing up, and was quite 
apt to remark, as was our late Judge Grover, 
‘‘T don’t think there is any thing in that point.” 
This raised a furious storm against him all over the 
Commonwealth, and nothing but his imperturbable 
good nature and his unquestioned fairness enabled 
him successfully to persevere. One distinguished 
lawyer expostulating said, ‘‘ Your honor did not 
argue your own cases in the way you require us to.” 
‘*Certainly not, but that was the judge’s fault, not 
mine,” was his reply. Still, he might well have 
recalled his own discontent where he was arguing to 
Judge Ellsworth, in the great Connecticut case, 
against the jurisdiction of the court, and the judge 
cut him off, saying, “ This court will take care of its 
own jurisdiction.” Parsons went so far on one 
occasion as to order the sheriff to commit Mr. Blake 
to jail, because he persisted in arguing certain points 
to the jury, an order which he considerately sus- 
pended before execution. This scene was the sub- 
ject of a contemporary caricature. The lawyers, 
finding it impossible to disturb his equanimity or 
shake his resolve, at length gracefully yielded. 
Tristram Burgess, of Rhode Island, once felt so 
aggrieved by the judge’s conduct in a trial, that 
after court he harangued a crowd outside the court- 
house on the subject of the judge’s ‘‘ insupportable 
tyranny.” Noticing that some of his hearers were 
looking back and laughing, he soon discovered the 
judge himself on the outskirt of the crowd, listening 
patiently to him, and presently coming up, he said, 
‘‘Brother Burgess, if you get through in time, I 
wish you would come in and dine with me.” ‘TI 
give it up,” said Burgess, and taking his arm went 
with him. So great was the reliance on his fairness, 
that many times counsel would decline to sum up 
their cases, and content themselves with his charge. 
He dispatched business with unprecedented rapidity 
and correctness. He formed the law of insurance 
and of real estate for the infant Commonwealth. 
President Dwight thus speaks, in his Travels, of his 
charge to a grand jury at Plymouth: ‘‘I know not 
that I have ever heard a moral discourse which was 
conducted with more skill. The scheme of thought 
was in the highest degree clear and correct; and 
the style eminently distinguished for its perspicuity, 
precision, and strength. The definitions were ob- 
vious and complete; the arguments conclusive, and 
the discussions introduced exactly where they were 
necessary, and were extended no further than they 
were necessary. The whole was so concise that 
from almost any writer it would have been obscure; 
yet it was managed so as to become more intelligible 
from its succinctness, It was received by a numer- 
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ous audience with a solemn, profound, and eager 
attention. After the charge was ended we dined with 
the court, and were not a little gratified with the 
conversation at the table.” Parsons was an expert 
special pleader, and laid great stress on this science. 
His son relates that once a pleader had filed a dec- 
laration with thirteen counts, to which the defend- 
ant had interposed a still greater number of special 
pleas, and the judge pronounced all the counts and 
all the pleas bad —an impartiality quite Herodian! 
His opinions are monuments to his legal genius 
and learning, although inelegant and unadorned. 
Judge Putnam said of them: ‘‘ As light and spongy 
articles are reduced to portable size by hydraulic 
pressure, so the verbose readings of the law were by 
the force of his great mind reduced to clear prac- 
tical rules.” His marvellous memory enabled him 
to deliver the most admirable opinions, ex tempore, 
stating the facts of each case with the greatest 
exactness and clearness. His acceptance of the 
judicial office was a great pecuniary sacrifice, for 
his highest salary was $3,500, and he relinquished a 
practice worth $10,000 annually. 

The reader will not fail to remark one peculiarity 
in Judge Parsons’ career. Although he was only 
twenty-five years of age when the Revolution broke 
out, he does not seem to have identified himself 
with the patriot party, either in action or in counsel. 


Possibly his training under the tory Judge Trow- 


bridge had something to do with this. At all 
events, his political conduct was always character- 
ized by conservatism. He played an important part 
in the councils of the Federalist party. He wasa 
leading member of the famous Essex Junto, and the 
author of the report called ‘‘The Essex Result,” 
setting forth the conclusions of that conclave in 
respect to the proposed constitution. Only four 
months before the Declaration of Independence he 
had pronounced the charge, that the design of the 
colonies was independence, to be groundless. In 
this, however, there was nothing any more remark- 
able than the persistent avowals of the free States, 
during the late rebellion, that it was no part of their 
plan to emancipate the slaves. The inevitable con- 
trols men despite their blindness. After the colonies 
pronounced in favor of independence, Parsons was 
consistently but moderately patriotic. He was the 
author of the famous “ Conciliatory Resolutions,” in 
the convention of Massachusetts, on the adoption 
of the Federal Constitution, which were thought at 
the time to have saved the Constitution. But his 
characteristic indifference to popular applause pre- 
vented his avowing the authorship of either of these 
important State papers at the time. 

Parsons was a man of wit. Two of the anecdotes 
told by his son will illustrate this quality. On one 
occasion, Mr. Sullivan (afterward Governor) had had 
some bitter words with him in a trial, and while 
Parsons was arguing the cause, Sullivan picked up 








his antagonist’s hat, a broad-brimmed black one, 
and wrote on it with chalk, ‘‘This is the hat of a 
damned rascal,” and held it up in view of the bar. 
Parsons stopped, took his hat, held it up to the 
court, and said, ‘‘ May it please your honor, I crave 
the protection of the court. Brother Sullivan has 
been stealing my hat, and writing his own name on 
it!” The other story illustrates Parsons’ ready re- 
sources and at the same time the absurd laws of 
Connecticut. He had been at Hartford on business, 
toward the end of winter, in a close carriage on 
runners; there were signs of a thaw, and he prepared 
to leave on Sunday. The innkeeper warned him 
that he would be arrested, but he pushed on. 
After he had rode a few miles, the tithing-man came 
up with him and ordered him to stop. Parsons 
ordered the driver to turn out to the side of the 
road, fasten his horses, and come inside the carriage. 
‘*But I want you to turn back with me,” said the 
officer. ‘‘ No,” said Parsons, ‘‘ you are only author- 
ized to stop me; you have done so, and here I am 
going to remain.” The officer gave it up, returned 
home alone, and Parsons pursued his journey undis- 
turbed. 

Parsons was a scholar of large and varied acquire- 
ments. He was an unceasing reader and student. 
He was a great reader of novels. His library was 
one of the largest and most valuable in the country, 
consisting of five or six thousand volumes, nearly 
all, of course, imported. Mathematics was one of 
his amusements and relaxations; his biographer 
prints in an appendix two learned papers written 
by his father, one an ‘‘Essay on Parallel Lines,” 
the other a ‘‘ Formula for Extracting the Roots of 
Adfected Equations.” Bowditch, in his work on 
Navigation, speaks of him as ‘‘a gentleman emi- 
nently distinguished for his mathematical acquire- 
ments,” and credits him with an improvement on 
Mitchell’s method of determining the longitude by 
lunar observations. He calculated eclipses when a 
student in college. He furnished rules and methods 
for Pike’s Arithmetic. He was so accomplished a 
Grecian, that Professor Luzac of Leyden spoke of 
him as ‘‘a giant in Greek literature.” He knew 
French; he was skilled in Botany. At the age of 
sixty he read Dante in the original. He was curious 
in microscopy, telescopy, electricity, optics, and 
chemistry, and was continually experimenting in 
them. His house was full of the best apparatus and 
instruments of the day in all these branches of science. 
In a time when.science was regarded with indif- 
ference, if not with aversion, by the common people, 
he was a prying investigator and an ardent lover of 
her mysteries, ‘‘One day,” says his biographer, 
speaking of certain lenses which he had arranged 
to reflect persons walking in the street, “a domestic 
was sent for by him for some purpose while using 
this apparatus, and at the moment she came in per- 
sons were seen upon the wall, walking with their 
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heads downwards. She retreated as soon as she 
could, and told the story; and he was obliged to 
change the room for one which looked, not into the 
street, but into his garden; for complaint was made 
to him that certain persons of the fair sex were 
afraid to walk by his house!” He was, in short, a 
pioneer in science, as well as in law, in our uncul- 
tivated country. He was also a skillful mechanic, 
and kept a variety of tools, with which he was fond 
of working, making bows and arrows and rabbit- 
hutches for his son, and models to illustrate problems 
in conic sections. He had so accurate a knowledge 
of the mechanic arts, that having occasion to give 
directions for repairs on his carriage, which had 
broken down when he was traveling, the blacksmith, 
the wood-worker, and the painter each claimed him 
*as one of his trade. 

In his private and domestic character, he presents 
an amiable aspect. He was full of fun of the most 
rollicking kind, and was ready to join in the sports 
of his children. His son gives us specimens of his 
talent for rhyming, exercised for the amusement of 
the children, in riddles and letters. One of his im- 
promptu riddles is well worth quoting: 


* My first relates connected words; 
My second forms the sharpest swords; 
My whole supports the forest’s pride, 
Dispensing heat on every side.” 


This referred to the andiron. In a letter, quoted 
by the biographer, the judge writes to his little 
daughter, from Boston, in verses as good as many 
of Swift’s, that he has bought for the children some 
books filled with stories 


*“ Such as poor Gulliver, of old, 
To make folks merry, often told,— 
Of little men, six inches high, 
Of larks not bigger than a fly, 
Of sheep much less than common rats, 
And horses not so big as cats; 
He next of monstrous giants talked, 
High as a steeple when they walked ; 
Whose beasts, and birds, and even flies, 
Were all proportioned to that size.” 


He was fond of horses and tobacco; also of good 
‘old Jamaica.” He put his tobacco to good use on 
one occasion at least;—he captured an eagle, that 
had alighted on his fence, by quietly approaching 
it and blowing tobacco smoke in its face until it was 
stupefied. He was fond of society, and of talking. 
When Judge Greenleaf told his daughter, Elizabeth, 
that he was going to bring Mr. Parsons home to 
dinner with him, the young lady, who had then 
never met him, exclaimed, ‘‘Do you mean Mr. Par- 
sons whom everybody is talking about ?—why, I 
shall not dare to utter a word.” ‘‘ Well,” said the 
judge, ‘‘you need not; he will talk for himself, 
and you too, if you wish it.” His love of science 
and mechanics, and his curious absent-mindedness 
and forgetfulness of names, are amusingly illustrated 





in an anecdote told by his biographer. He had 
imported a set of Count Rumford’s apparatus for 
cooking, which he used in his house. Having been 
engaged one day in court in the trial of an important 
insurance case about a schooner, he came home to 
dinner, to which he had invited Judge and Mrs, 
Seaver, stately people of the old school. Before he 
sat down he was called by the cook to remedy some 
trifling disturbance in the aqueduct of the apparatus, 
When he commenced carving at table, he cried out 
to Mrs. Seaver, who sat at the other end of the 
table, ‘‘Mrs. Schooner, all the food on this table 
was cooked in the aqueduct!” This was a case of 
what Mr. Richard Grant White calls “heterophemy.” 
The judge was very careless in his dress, so much 
so that his wife usually traveled the circuit with 
him to keep him tidy. Webster thus describes his 
personal appearance: ‘‘ Theophilus Parsons is now 
about fifty-five years old; of rather large stature, 
and inclining a little to corpulency. His hair is 
brown, and his complexion not light. His face is 
not marked by any striking feature if we except his 
eyes. His forehead is low, and his eyebrows prom- 
inent. He wears a blue coat and breeches, worsted 
hose, a brown wig, with a cocked hat. He hasa 
penetrating eye, of an indescribable color. When, 
couched under a jutting eyebrow, it directs its beams 
into the face of a witness, he feels as if it looked 
into the inmost recesses of his soul. When Parsons 
intends to make a learned observation, his eyebrow 
sinks; when a smart one,—for he is, and wishes to 
be thought, a wit,—it rises.” The portrait prefixed 
to the Memoir represents a strong but uncouth face, 
with a horribly disordered wig. He had strong 
religious convictions, and was a great student of the 
Bible. He suffered from occasional fits of hypochon- 
dria. His last words were strikingly similar to 
those of Chief Justice Tenterden:—after a long 
suspense of speech, he exclaimed: ‘‘Gentlemen of 
the jury, the case is closed, and in your hands. 
You will please retire and agree upon your ver- 
dict.” 

Such was the earliest of that grand group of law- 
yers who founded and embellished our jurispru- 
dence. His was one of those massive characters 
which lie at the basis of our civilization. We might 
liken him toa pillar of granite from the hills of 
New Hampshire or the quarries of Quincy,— solid, 
unyielding, and enduring, yet of fair proportions 
and bearing a durable polish, not the mere veneer 
of etiquette and superficiality, but the brilliancy 
which can exist only upon a deep and strong foun- 
dation. True descendant of those hardy and single- 
hearted men who set foot on Plymouth Rock, he 
was the true representative of that sterling people 
who have stamped their seal on this continent from 
New England to Oregon, and have shed upon the 
little Commonwealth of Massachusetts an undying 
and world-wide glory. 
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WILL— DEVISE 
CLAIMS ON 
DEVISEE. 


N Nichols, assignee, v. Eaton et al., the United States 
Supreme Court has just decided an important 
point in the law of wills. The court holds that a will 
which expresses a purpose to vest in a devisee either 
personal property, or the income of personal or real 
property, and secure to him its enjoyment free from 
liability for his debts, is not void on grounds of public 
policy, as being in fraud of the rights of creditors. 
The willin substance devised the estate of the testa- 
trix, Mrs. Eaton, to trustees, for her four children —a 
daughter and three sons — they to receive the income. 
If, by reason of bankruptcy, said income could not be 
personally enjoyed by any one of them, then the trust 
should cease as to him, and the income should be 
applied to other purposes. It was made lawful for the 
trustees “in their discretion, but without its being in 
any manner obligatory upon them,” to transfer abso- 
lutely to any of the children any portion not exceed- 
ing one-half of the trust fund from which his in- 
come was derived. Amasa M. Eaton, one of the sons, 
was declared a bankrupt, and the assignee brought 
action to subject his portion of the estate to the claims 
of the creditors. The English rule was invoked, that 
where a will expresses a purpose to vest in a devisee 
either personal property, or the income of personal or 
real property, and secure to him its enjoyment free 
from liability for his debts, it is void on grounds of 
public policy, as being in fraud of the rights of credit- 
ors; or, as expressed by Lord Eldon in Brander v. Rob- 
inson, 18 Ves. 433, “‘ if property is given to a man for his 
life the donor cannot take away the incidents of a life 
estate.”’ Miller, J., who delivered the opinion of the 
court, said that no case was known which goes so far 
as to hold that an absolute discretion in the trustee, 
a discretion which, by the express language of the 
will, he is under no obligation to exercise in favor of 
the bankrupt, confers such an interest in the latter, 
that he or his assignee in bankruptcy can successfully 
assert it in a court of equity, or any other court. The 
court also repudiates the English rule as laid down by 
Lord Eldon, and holds that the power of alienation is 
not a necessary incident to a life estate in real prop- 
erty, and that the rents and profits of real property 
and the interest and dividends of personal property 
may be enjoyed by an individual without liability for 
his debts being attached as a necessary incident to 
such enjoyment. ‘‘Wedo not see any reason in the 
recognized nature and tenure of property and its trans- 
fer by will, why a testator who gives, withvut 
any pecuniary return, who gets nothing of prop- 
erty value from the donee, may not attach to that gift 
the incident of continued use, of uninterrupted bene- 
fit of the gift, during the life of the donee, why a 
parent, or one who loves another, and wishes to use 
his own property in securing the object of his affec- 
tion, as far as property can do it, from the ills of life, 
the vicissitudes of fortune, and even his own improvi- 
deace or incapacity for self-protection, should not be 
permitted to doso, is not readily perceived. These 
views are well sustained by adjudged cases in the 
State courts.’’ See Fisher v. Taylor, 2 Rawle, 33; 
Holdship v. Patterson, 7 Watts, 547; Shankland’s Ap- 
peal, 47 Penn. St. 113; Leavitt v. Bierne, 21 Conn. —; 
Nickell v. Handly, 10 Gratt. 356; Pope's Ea'rs v. 
Elliott, 8 B. Mon. 56; Campbell v. Foster, 35 N. Y. 361. 


FREE FROM CREDITORS’ 
DEVISEE— BANKRUPTCY OF 





The opinion concludes with the statement that “by 
the will of decedent, a will which, as we have shown, 
she had a lawful right to make, the insulvency of her 
son terminated all his legal vested right in her estate, 
and left nothing in him which could go to his credit- 
ors or to his assignees in bankruptcy, or to his prior 
assignee; and that what may have come to him after 
his bankruptcy through the voluntary action of the 
trustees under the terms of the discretion reposed in 
them is his lawfully, and cannot be subjected to the 
control of the assignee.”’ 
——_—__——_ 
UNITED STATES TREASURY NOTES, COUN- 
TERFEIT OR FRAUDULENTLY ISSUED. 


COURT OF THE UNITED STATES— OCTO- 
BER TERM, 1875. 

CooKE ET AL., plaintiffs in error, v. UNtrep STATEs. 

Where United States treasury notes are counterfeit, their 
receipt by the assistant treasurer and his payment 
therefor do not preclude the United States from recov- 
ering back the money ‘paid; but where the notes are 
genuine, but fraudulently or surreptitiously put into 
circulation, the United States cannot recover back 
money paid for them to a bona fide holder. 
RROR to the Circuit Court of the United States 
for the Southern District of New York. The facts 

appear in the epinion. 

Mr. Chief Justice WAITE delivered the opinion of the 
court. 

The United States sued Jay Cooke & Co., in this ac- 
tion, to recover back money paid them by the assistant 
treasurer, in New York, for the purchase or redemp- 
tion before maturity, under the act of August 12, 1866 
(14 Stat. 31), of what purported to be eighteen 7-30 
treasury notes, issued under the authority of the act 
of March 3, 1865 (13 Stat. 468), but which it is alleged 
were counterfeit. Cooke & Co. insist that if they 
honestly believed the notes in question were gen- 
uine, and so believing in good faith passed them to 
the assistant treasurer, and he, under a like belief and 
with like good faith, received and paid for them, there 
can be no recovery even though they may have been 
counterfeit. 

As this defense meets us at the threshold of the case, 
it is proper that it should be first considered. 

It was conceded in the argument that when the 
United States become parties to commercial paper, 
they incur all the responsibilities of private persons 
under the same circumstances. This is in accordance 
with the decisions of thiscourt. Floyd’s Acceptances, 
7 Wall. 557; United States v. Bank of Metropolis, 15 
Pet. 377. As was well said in the last case: ‘* From 
the daily and unavoidable use of commercial paper 
by the United States, they are as much interested as 
the community at large can be, in maintaining these 
principles.’ It was also conceded that genuine treas- 
ury notes, like those now in question, were, before 
their maturity, part of the negotiable commercial 
paper of the country. We so held, at the last term, in 
Vermilye & Co. v. Express Co., 21 Wall. 138. 

It is, undoubtedly, also true as a general rule of com- 
mercial law, that where one accepts forged paper pur- 
porting to be his own, and pays it to a holder for value, 
he cannot recall the payment. The operative fact in 
this rule is the acceptance, or more properly, perhaps, 
the adoption of the paper as genuine by its apparent 
maker. Often the bare receipt of the paper accompa- 
nied by payment is equivalent to an adoption within 
the meaning of the rule, because, as every man is pre- 
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sumed to know his own signature and ought to detect 
its forgery by simple inspection, the examination 
which he can give when the demand upon him is made, 
is all that the law considers necessary for his protec- 
tion. He must repudiate as soon as he ought to have 
discovered the forgery, otherwise he will be regarded 
as accepting the paper. Unnecessary delay under such 
circumstances is unreasonable, and unreasonable de- 
lay is negligence, which throws the burden of the loss 
upon him who is guilty of it, rather than upon one 
who is not. The rule is thus well stated in Gloucester 
Bank v. Salem Bank, 17 Mass. 45: ‘The party re- 
ceiving such notes must examine them as soon as he 
has opportunity, and return them immediately. If he 
does not, he is negligent, and negligence will defeat 
his action.” 

When, therefore, a party is entitled to something 
more than a mere inspection of the paper before he 
can be required to pass finally upon its character, as, 
for example, an examination of accounts or records 
kept by him for the purposes of verification, negligence 
sufficient to charge him with a loss cannot be claimed 
until this examination ought to have been completed. 
If, in the ordinary course of business, this might have 
been done before payment, it ought to have been, and 
payment without will have the effect of an acceptance 
and adoption. But if the presentation is made at a 
time when, or at a place where, such an examination 
cannot be had, time must be allowed for that purpose; 
and, if the money is then paid, the parties, the one in 
paying and the other in receiving payment, are to be 
understood as agreeing that a receipt and payment 
under such circumstances shall not amount to an adop- 
tion, but that further inquiry may be made, and if the 
paper is found to be counterfeit, it may be returned 
within a reasonable time. What is reasonable must 
in every case depend upon circumstances; but until a 
reasonable time has in fact elapsed, the law will not 
impute negligence on account of delay. 

So, too, if the paper is received and paid for by an 
agent, the principal is not charged unless the agent had 
authority to act for him in passing upon the character 
of the instrument. It is the negligence of the princi- 
pal that binds, and that of the agent has no effect, ex- 
cept to the extent that it is chargeable to the princi- 
pal. Laches is not imputable to the government, in 
its character as sovereign, by those subject to its do- 
minion. United States v. Kilpatrick, 9 Wheat. 735; 
Gibbons v. United States. 8 Wall. 269. Still a govern- 
ment may suffer loss through the negligence of its 
officers. If it comes down from its position of sov- 
ereignty and enters the domain of commerce, it sub- 
mits itself to the same laws that govern individuals 
there. Thus, if it becomes the holder of a bill of ex- 
change, it must use the same diligence to charge the 
drawers and indorsers that is required of individuals, 
and if it fails in this, its claim upon the parties is lost. 
United States v. Barker, 12 Wheat. 559. And gener- 
ally, in respect to all the commercial business of the 
government, if an officer specially charged with the 
performance of any duty and authorized to represent 
the government in that behalf, neglects that duty and 
loss ensues, the government must bear the conse- 
quences of his neglect. But this cannot happen until 
the officer specially charged with the duty, if there be 
one, has acted or ought to have acted. As the gov- 
ernment can only act through its officers, it may select 
for its work whomsoever it will, but it must have some 
representative authorized to act in all the emergencies 





of its commercial transactions. If it fail in this, it 
fails in the performance of its own duties, and must 
be charged with the consequences that follow such 
omissions in the commercial world. 

Such being the principles of law applicable to this 
part of the case, we now proceed to examine the facts. 

The department of the treasury is by law located at 
the seat of government as one of the executive de- 
partments, and the secretary of the treasury is its offi- 
cial head. Rev. Stat. § 233; 1 Stat. 65. All claims and 
demands against the government are to be settled and 
adjusted in this department (Rev. Stat. § 236; 3 Stat. 
366), and the treasurer of the United States is one of 
its officers. Rev. Stat. § 301; 1 Stat. 65. His duty is 
to receive and keep the money of the United States 
and disburse it upon warrants drawn by the secretary 
of the treasury, countersigned by either comptroller, 
and recorded by the register, and not otherwise. Rev. 
Stat. § 305; 1 Stat. 65. The rooms provided in the 
treasury building at the seat of government for the 
use of the treasurer are by law the treasury of the 
United States. Rev. Stat. § 3591; 9 Stat. 59. Assist- 
ant treasurers are authorized and have been appointed 
to serve at New York and other cities. Rev. Stat. 
§ 3595; 9 Stat. 60. The rooms assigned by law to be 
occupied by them are appropriated to their use and for 
the safe-keeping of the public money deposited with 
them. Rev. Stat. § 3598; 9 Stat. 59. The assistant 
treasurers are to have the charge and care of the 
rooms, etc., assigned to them, and to perform the du- 
ties required of them relating to the receipt, safe- 
keeping, and disbursement of the public money. Rev. 
Stat. § 3599; 9 Stat. 59. All collectors and receivers 
of public money of every description within the city 
of New York are required, as often as may be directed 
by the secretary of the treasury, to pay over to the 
assistant treasurer in that city all public money col- 
lected by them or in their hands. Rev. Stat. § 3615; 
9 Stat. 61. The treasurer of the United States, and all 
assistant treasurers, are required to keep all public 
money placed in their possession till the same is or- 
dered by the proper department or officer of the gov- 
ernment to be transferred or paid out, and, when such 
orders are received, faithfully and promptly to comply 
with the same, and to perform all other duties as fiscal 
agents of the government that may be imposed by any 
law or by any regulation of the treasury department 
made in conformity to law. Rev. Stat. § 3639; 9 Stat. 
60. All money paid into the treasury of the United 
States is subject to the draft of the treasurer, and, for 
the purpose of payment on the public account, the 
treasurer is authorized to draw on any of the deposita- 
ries as he may think most conducive to the public in- 
terest and the convenience of the public creditors. 
Rev. Stat. § 3644; 9 Stat. 61. 

Thus it is seen that all claims against the United 
States are to be settled and adjusted ‘‘ in the treasury 
department,’’ and that is located ‘‘ at the seat of gov- 
ernment.” The assistant treasurer in New York is a 
custodian of the public money, which he may pay out 
or transfer upon the order of the proper department 
or officer, but he has no authority to settle and adjust, 
that is to say, to determine upon the validity of any 
claim against the government. He can pay only after 
the adjustment has been made ‘“‘in the treasury de- 
partment,” and then upon drafts drawn for that pur- 
pose by the treasurer. 

By the act of April 12, 1866, the secretary of the treas- 
ury was authorized, at his discretion, to receive the 
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treasury notes issued under any act of congress in 
exchange for certain bonds, or he might sell the bonds 
and use the proceeds to retire the notes. 14 Stat. 31. 
This exchange or retirement of the notes involved an 
adjustment of the claims made on their account 
against the government. That adjustment, as has 
been seen, could only be had in the treasury depart- 
ment, and the government cannot be bound by any pay- 
ment made without it, through one of the assistant 
treasurers, until a sufficient time has elapsed, in the 
regular course of business for the transmission of the 
notes to the department and an examination and veri- 
fication there. 

That such was the expectation of congress is appa- 
rent from the legislation authorizing the issue of such 
notes. On the 23d December, 1857, an act was passed 
“to authorize the issue of treasury notes.’’ 11 Stat. 
257. The payment or redemption of these notes was 
to be made to the lawful holders upon presentment at 
the treasury. §2. The notes were to be prepared 
under the direction of the secretary of the treasury, 
and to be signed in behalf of the United States by the 
treasurer thereof, and countersigned by the register of 
the treasury. Each of these officers was to keep, in 
books provided for that purpose, accurate accounts, 
showing the number, date, amount, etc., of each note 
signed or countersigned by himself, and also showing 
the notes received and canceled. These accounts were 
to be carefully preserved in the treasury. $3. The 
notes were made receivable for public dues. §6. The 
officer receiving the same was required to take from 
the holder a receipt upon the back of each note, stat- 
ing distinctly the date of payment and amount al- 
lowed. He was also required to make regular and 
specific entries of all notes received by him, showing 
the person from whom received, the number, date and 
amount of principal and interest allowed on each note. 
These entries were to be delivered to the treasurer 
with the notes, and if found correct, he was to receive 
credit for the amount allowed. §7. To promote the 
public convenience aud security, and protect the 
United States, as well as individuals, from fraud and 
loss, the secretary of the treasury was authorized to 
make and issue such instructions as he should deem 
best, to the officers required to receive the notes in 
behalf of, and as agents,in any capacity for, the United 
States as to the custody, disposal, canceling, and re- 
turn of the notes received, and as to the accounts and 
returns to be made to the treasury department of such 
receipts. §8. The secretary of the treasury was di- 
rected to cause such notes to be paid when they fell 
due, aud he was authorized to purchase them at par 
for the amount of the principal and interest due at the 
time of the purchase. § 9. : 

The act of July 17, 1861, ‘‘to authorize a national 
loan, and for other purposes,’’ provided for an issue 
of 7-30 treasury notes, and, in terms, re-enacted all 
the provisions of the act of December 23, 1857, so far as 
the same were applicable and not inconsistent with 
what was then enacted. 12 Stat. 259, §§land10. The 
acts of June 30, 1864 (13 Stat. 218), and March 3, 1865 
(13 Stat. 468), which authorized further issues of the 
same class of notes, did not in terms re-enact the pro- 
visions of the acts of 1857 and 1861, but they did au- 
thorize and require the secretary of the treasury to 
make and issue such instructions to the officers who 
might receive the notes in behalf of the United States, 
as he should deem best calculated ‘“‘to promote the 
public convenience and security, and to protect the 





United States, as well as individuals, from fraud 
and loss.” 13 Stat. 221,88. These are public laws of 
which all must take notice. In the absence of any 
evidence showing a regulation permitting an exchange 
or redemption of notes at any other place than the 
treasury, and after settlement and adjustment in the 
department, it will not be presumed that one was 
made. The notes in question are not made payable at 
any particular place. Consequently they are in law 
payable at the treasury, and this is at the seat of gov- 
ernment and in the treasury department. In this 
department the secretary represents the government. 
His acts and his omissions, within the line of his offi- 
cial duties, are the acts or omissions of the govern- 
ment itself, and in all commercial transactions his 
official negligence will be deemed to be the negligence 
of the government. He is specially charged with the 
duty of retiring these treasury notes by exchange, 
payment, or purchase, and he is the only agent au- 
thorized to act for the government in that behalf. All 
who deal with the government in respect to these 
notes are presumed to know his exclusive authority, 
for it is public law. Until such time, therefore, as he 
has acted, or in due course of business ought to have 
acted, there can have been no such laches as will 
charge the government. He is presumed to act offi- 
cially only in his department. His attention can only 
be demanded after the presentation of the notes at 
that place. It was there that the accounts and rec- 
ords of the issues and redemptions under the early 
laws were by statute required to be kept, and that is 
the appropriate place for keeping such similar records 
as the secretary of the treasury may by regulation pre- 
scribe, under the later laws, to protect against fraud 
and loss. 

Such seems to have been the understanding of the 
parties in the transaction which is now under consid- 
eration. The notes were ‘‘sold’’ to the assistant 
treasurer, and were, by stamp upon their back at the 
appropriate place for their indorsement, made payable 
‘to the order of the secretary of the treasury, for re- 
demption.”” The payment by the assistant treasurer 
under such circumstances, for the purchase, did not 
“retire ’’ the notes. That upon the face of the trans- 
action required the further order of the secretary of 
the treasury. Undoubtedly it was expected that in 
due course of business that order would be given, 
but, until given, or at least until it ought to have 
been given, it cannot be said that the government has 
accepted the notes and adopted them as genuine. 

Neither has there been such delay in returning the 
notes to Cooke & Co., after their receipt by the assist- 
ant treasurer, as will throw the burden of the loss upon 
the government. The return should have been made 
within a reasonable time, and what is a reasonable 
time is always a question for the courts when the facts 
are not disputed. Wiggins v. Burkham, 10 Wall. 133. 
Here there is no dispute. The notes were delivered 
to the assistant treasurer on different days between 
September 20 and October 8. The first suspicion in 
Washington in regard to their character was Octo- 
ber 5, when a note was found of which, upon inspec- 
tion of the record, a duplicate was already in. All the 
notes were found and returned to New York Octo- 
ber 12, and the next day Cooke & Co. were notified. 
The amount of 7-30 notes issued by the government 
was many hundreds of millions of dollars. Necessa- 
rily the accounts and records of their issue aud re- 
demption were voluminous. Between September 20 
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and October 8 Cooke & Co. themselves sold to the as- 
sistant treasurer for redemption more than $7,500,000. 
Other parties were at the same time making sales to 
large amounts. Time must be given for careful ex- 
amination and scrutiny, and we do not think that, 
under all the circumstances, any unreasonable delay 
occurred either in their transmission to or return from 
the treasury department. 

Weare all clearly of the opinion, therefore, that if 
the notes were in fact counterfeit, their receipt by 
the assistant treasurer and his payment therefor did 
not preclude the United States from receiving back 
the money paid. So far there was no error in the 
courts below. 

lt was, however, contended by Cooke & Co. that if 
the notes were not counterfeit, but genuine notes un- 
lawfully and surreptitiously put in circulation, the 
government was bound for their payment toa bona fide 
holder, and consequently there could be no recovery. 
We quite agree with the lamented judge of the Cir- 
cuit Court who had this case before him upon error 
to the District Court, that the evidence tending to 
show a fraudulent or surreptitious issue of notes 
printed from the genuine plates was exceedingly mea- 
ger, and by no means sufficient to warrant a verdict 
to that effect; but the jury was not permitted to pass 
upon that question, as the district judge charged “that 
if the notes were printed in the department, and all 
ready for issue, yet if they were not in fact issued, the 
United States could recover.’’ The issue to bind the 
government, said the judge, ‘“‘ must be a physical act 
of an authorized officer.”’ 

It was conceded on behalf of the government, in 
the argument here, that if the notes had been due 
when they were received and paid, this part of the 
charge could not be sustained. We need not, there- 
fore, examine that question. The notes were perfect 
and complete as soon as printed. They did not require 
the signature of any officer. As soon as they had re- 
ceived the impression of all the plates and dies neces- 
sary to perfect their form they were ready for circula- 
tion and use. In this respect they did not differ from 
the coins of the mint when fully stamped and pre- 
pared for issue. Coin is the money of commerce and 
circulates from hand to hand as such. These notes 
represent the promises of the government to pay 
money, and were intended to circulate and take the 
place of money, to some extent, for commercial pur- 
poses. Although not made legal tender as between 
individuals, they were for their then face value, ex- 
clusive of interest, as between the government and its 
creditors. 13 Stat. 221,88. They were issued under 
the authority of ‘‘an act to provide ways and means 
for the support of the government ”’ (id. 218, title) in 
its great peril, and they bore the “imprint of the seal 
of the treasury department as further evidence of law- 
ful issue.’’ Id. 220,86. Their aggregate amount was 
very large, and they were of all convenient denomina- 
tions, not less than ten dollars. Id. 218, § 2. The 
people were appealed to, through their patriotism, to 
accept and give them circulation. They entered 
largely, and at once, into the commerce of the coun- 
try and passed readily from hand to hand as, or in lieu 
of money. After the close of the war they became, in 
a sense, too valuable for circulation, and were, on that 
account, to a large extent, withdrawn and held for 
investment. 

But it is insisted, on the part of the government, 
that as the act of April 12, 1866, only authorized the 





secretary of the treasury to retire, before their matu- 
rity, notes “issued ” under the authority of some act 
of congress, he could only take up such as were actu- 
ally put out by the “‘ physical act’ of some authorized 
officer of the government in pursuance of law. This, 
we think, is too narrow a construction of the act. At 
the time it was passed, the war of the rebellion was 
over. In the prosecution of this war an immense debt 
had been contracted. To meet the pressing den.ands 
upon the credit of the government various forms of 
securities had been put forth, some of which, like 
those now under consideration, would mature at an 
early date, and sooner, perhaps, than they could be met 
without the negotiation of new loans. In view of this 
possible contingeucy, congress seems to have been de- 
sirous of meeting its obligations of this class when- 
ever they could be exchanged for or retired with the 
proceeds of the sale of certain specified bonds having 
a longer time torun. The object evidently was to get 
rid of this species of debt, and we think the act may 
he fairly construed to authorize the retirement of all 
notes of this class outstanding which the government 
would be required to meet at maturity. 

This leads to a reversal of the judgment. There 
have been other errors assigned upon the rulings made 
in the progress of the trial as to the admission of evi- 
dence. These need not be specially alluded to. It is 
sufficient to say that we think there is no error here. 
The same may be said as to the ruling of the court 
upon the punching and cancellation of the notes. If 
they were counterfeit, the cancellation could do ne 
harm, for they were worthless befure. If they were 
genuine, they had already been canceled by the pay- 
ment. 

The judgment of the Circuit Court is reversed and 
the cause remanded with instructions to reverse the 
judgment of the District Court, and to award a 
venire de novo. 

(Mr. Justice Miller did not sit on the argument of 
this cause and took no part in the decision.) 

Mr. Justice Clifford dissenting. I dissent from the 
opinion of the court in this case: 

1. Because I am of the opinion that the United 
States are not liable for forged paper under any circum- 
stances. 

2. Because I am of the opinion that the United 
States are not liable for its paper promises fraudu- 
lently or surreptitiously put into circulation, nor even 
if the fraudulent act was perpetrated by treasury offi- 
cials. 

Mr. Justice Field and Mr. Justice Bradley also dis- 
sent, and concur in this dissent. 


a 
COURT OF APPEALS ABSTRACT. 
CONTRACT. 


Proposals for public work: action.— Defendants were 
commissioners duly appointed pursuant to statute for 
improving a certain avenue in Kings county. As such 
commissioners they gave public notice asking for pro- 
posals fur doing the work. Plaintiff made a written 
offer to do the work at a certain price, and as part of 
the offer proposed the names of two persons as sureties. 
The offer and proposal were accepted by the defend- 
ants in the terms in which they were made. One ofthe 
persons proposed as surety declined to become such, 
and plaintiff proposed the name of another person. 
Defendants refused to accept him and awarded the 
contract to another party. In an action to compel 
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specific performance, or failing that, for damages, held, 
that the action was without foundation. Adams v. 
Ives. Opinion by Allen, J. 

[Decided Dec. 21.] 


EMINENT DOMAIN. 


Condemnation of land for railroad purposes: land 
of private corporation.— Proceeding by a railroad cor- 
poration under Laws 1869, chapter 237, section 1, to 
condemn the land of defendant, a gas-light company, 
for purposes of its road. It was made to appear that 
the petitioner needed increased facilities for transact- 
ing its business in the locality, and especially for reach- 
ing its stock-yards and river-front; that the land in 
question was adjacent to petitioner’s property, and was 
not more than was needed for the purpose, and that it 
was necessary to enable petitioner to reach its stock- 
yards and river-front. Held (affirming the order be- 
low), (1) that the facts justified the petitioners in ac- 
quiring the land by eminent domain; (2) that although 
defendant was a corporate body,'its land could be con- 
demned for the use of the railroad the same as lands 
belonging to individuals. Matter of N. Y. Cent. R. R. 
Co. v. Metropolitan Gas Light Co. Opinion by Mil- 
ler, J. 

[Decided Dee. 7.] 
MARRIED WOMAN. 


Promissory note of.—The presentation for discount 
by the husband of a married woman of a promissory 
note, sigued by her as maker, in no more than the 
usual form and terms of a promissory note, pay- 
able to the husband’s order, and indorsed by him, 
warrants no presumption or implication that it was 
made for the benefit of the wife’s separate estate, or 
in her separate business. Such a note is, prima facie, 
a nullity. To give it any vitality or effect there must 
be found aliwnde the instrument, the facts and circum- 
stances which will establish that it is made in her sep- 
arate business, or for the benefit of her separate 
estate. 

In an action against a married woman on a promis- 
sory note made by her, payable to her husband’s or- 
der, and by him indorsed to plaintiffs, the court 
charged the jury that the fact that the defendant had 
given to her husband the note with a view of having 
it discounted by the plaintiff, was calculated to con- 
vey the impression that she was the principal, and that 
whatever was done was for her benefit. Held (affirm- 
ing the judgment below, 2 N. Y. Sup. 104), error. The 
Second National Bank of Watkins v. Miller. Opinion 
by Folger, J. 

[Decided Dec. 14.] 


MUNICIPAL OFFICE. 


Title to, how contested.— Action to restrain the de- 
fendant, as mayor of New York, from recognizing the 
Board of Aldermen, elected in pursuance of chapter 
757, Laws 1873, as the common council of said city, on 
the ground that said act, and also the act abolishing the 
Board of Assistant Aldermen (chap. 335, Laws 1873), 
were unconstitutional. Plaintiff alleged that at the elec- 
tion held in November, 1874, he had been duly elected 
an assistant alderman, and that he had duly qualified 
for said office. Plaintiff asked further, that said acts 
be declared to be unconstitutional; that the office of 
assistant alderman be adjudged to exist; that plain- 
tiff be declared elected thereto, and that a special 
election be ordered to elect other assistant aidermen 
and aldermen at large to fill vacancies, etc. A de- 





murrer to the complaint was sustained. Held (affirm- 
ing the judgment below, 4 Hun, 627), (1) that if the 
said acts were unconstitutional, and the persons claim- 
ing to be members of the Board of Aldermen had no 
legal right to the office, plaintiff’s remedy was by a 
proceeding in the nature of quo warranto; (2) that 
in the absence of a statute the court had no authority 
to order a new election; and (3) that the court could 
n0t adjudicate as to plaintiff's right to the office, as 
there was no person claiming in hostility to him. 
Demarest v. Wickham, mayor. Opinion by Andrews, J. 
[Decided Dec. 7.] 
NEGLIGENCE. 


1. Leaving railroad car while in motion.—In an ac- 
tion against a railroad company to recover damages 
for injuries received by plaintiff while getting off de- 
fendant’s passenger car, it appeared that the car was 
in motion when plaintiff undertook to alight. Plain- 
tiff claimed that the place where she got off was the 
place whither she was destined and to which she had 
a ticket, and that the train did not stop long enough 
to enable her to alight, and that this justified her in 
getting off after the cars had started. Held (reversing 
the judgment below), that, although railroad companies 
are bound to stop at the stations for which they have 
received passengers a sufficient length of time to ena- 
ble passengers, using due diligence, to alight, yet the 
failure of a company so to do will not justify a passen- 
ger in getting off the car while it is in motion. (Penn. 
R. R. Co. v. Kilgore, 32 Penn. St. 292; Filer v. N. Y. 
Cent. R. R. Co., distinguished.) Burrows v. The Erie 
Railway Co. Opinion by Rapallo, J. 

[Decided Jan. 18.] 

2. Of railroad company: flagman at crossing.— Ac- 
tion to recover damages for injuries sustained by 
plaintiff while traveling upon a street in the city of 
Albany and crossing a branch track of the R. &S. 
Railroad, which was used by the defendant. (See same 
case on former appeal, 59 N. Y. 468.) Upon the trial 
the plaintiff offered to prove the ordinance of the city 
of Albany, which required a flagman to be stationed 
at every street-crossing, and the evidence was excluded. 
It was not questioned that the ordinance was properly 
passed and promulgated. Held, that the exclusion of 
the evidence was error; while the omission to keep 
the flagman at the crossing as required by the ordi- 
nance was not conclusive evidence of negligence, it 
was some evidence upon the question, to be submitted 
to the jury. McGrath v. The N. Y. C.& H.R. R. R. 
Co. Opinion by Earl, J. 

[Decided Jan. 18.] 
SURETYSHIP. 


Interpretation of instrument of: bond conditioned to 
“nay” and “ indemnify:’ Evidence: Damages.—There 
is no rule exclusively applicable to instruments of 
suretyship, and requiring them in all cases to be inter- 
preted with stringency and critical accuracy in faver 
of the surety and against the creditor. The terms 
used, and the language employed, are to have a reason- 
able interpretation, according to the intent of the 
parties, as disclosed by the instrument read in the 
light of surrounding circumstances, and the purpose 
for which it was made. 

One B. procured premises to be leased to himself and 
plaintiff as partners, under the firm name of B. & Co. 
Plaintiff was not a partner of B.’s, and declined to 
sign the lease without being secured against claims 
for rent. Thereupon B. induced defendants to join with 
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him in executing the bond in suit, conditioned that 
B. should pay the rent, and to hold plaintiff harmless 
from liability on account thereof. B. having made 
default in payment of the rent, plaintiff brought action 
on the bond. Defendants claimed that the bond 
was to pay the rent mentioned, and indemnify the 
obligee only as against a liability therefor already in- 
curred by him, and existing at the time of the execu- 
tion of theinstrument. Held, (1) that defendants were 
liable; (2) that evidence of a secret agreement between 
defendants and B., not communicated to the obligee 
to limit the effect of the obligation, was properly ex- 
cluded; (3) that the bond being conditioned as well to 
pay the rent as to indemnify the obligee, the latter 
could recover the entire debt or demand upon default 
in the payment without having paid any thing. 
Churchill v. Hunt, 3 Denio, 321; Rockefeller v. Donnelly, 
8 Cow. 623; Wright v. Whitney, 40 Barb. 235; James v. 
Sewell, id. 449; Post v. Jackson, 17 J. R. 239; 8. C., id. 
479; also cases cited by Judge Pratt in Gilbert v. 
Wiman, 1 Com. 550; Belloni v. Freeborn. Opinion by 
Allen, J. 

{Decided Dec. 14.] 


——_—_4—_—___—. 


VALIDITY OF CHATTEL MORTGAGE AS 
AGAINST CREDITORS OF BANKRUPT— 
EXCHANGE OF SECURITIES. 


N Sawyer v. Turpin, the United States Supreme 
Court has just decided a question relating to the 
validity of a mortgage given by a bankrupt. The facts 
are these: The petition in bankruptcy was filed Octo- 
ber 22, 1869. On May 15th preceding, the bankrupt, 
who was indebted to defendants, conveyed to their 
agent a building, erected upon leased ground, in which 
the bankrupt had only a chattel interest. The con- 
veyance was by a bill of sale, absolute in its terms, but 
it was understood by the parties to be a security for 
the debt due. It was in legal effect a chattel mort- 
gage. On July 31, 1869, a formal chattel mortgage was 
given in exchange for the bill of sale. No change of 
possession took place. One question in the case is, 
whether the mortgage of July 31, having been given 
within four months preceding the filing of the petition 
in bankruptcy, is valid. It was held that this mort- 
gage, being in exchange for the security afforded by 
the bill of sale, which was given more than four 
months before the petition in bankruptcy, was valid. 
An exchange of valid and equal securities within the 
four months is not fraudulent preference within the 
meaning of the bankrupt law, even when the creditor 
and debtor know that the latter is insolvent. Cook v. 
Tullis, 18 Wall. 240; Clark v. Iselin, 21 id. 360; Watson 
v. Taylor, 21 id. 378; Barnheisel v. Firman (U. 8S. Sup. 
Ct. not reported). Another question in the case was 
as to the time when it was necessary to record the 
mortgage. The statute of the State where the mort- 
gage was given required it to be recorded, in order to be 
valid against creditors. The bill of sale was not record- 
ed, and the mortgage was not recorded until Septem- 
ber 17, 1869. The statute did not state any specific 
time when securities of this kind should be recorded, 
and this court held that whenever the instrument was 
recorded it took effect as against third persons from 
the time of its execution, unless intervening rights 
had been obtained; and as the record was made before 
any rights of the assignees in bankruptcy accrued, the 
mortgage could not be impeached by them. 





UNITED STATES SUPREME COURT DECISIONS. 


HE following decisions were announced in the 
Supreme Court of the United States, on Monday, 
January 17, 1876: 
EVIDENCE. 

Comparison of signature.—No. 81— Moore v. The 
United States. Appeal from the Court of Claims.— 
This was a claim for the proceeds of cotton under the 
captured and abandoned property act. As it appears 
that the claimant sold the cotton in question on the 
12th of December, 1863, it is held that he is not en- 
titled to recover the proceeds. As to the question 
whether it was competent for the Court of Claims to 
determine the signature to the alleged bill of sale by 
the claimant, by a comparison of the signature affixed 
with a signature admitted to be genuine to other 
papers, in evidence, without the testimony of experts, 
it is said that the Court of Claims, in the absence of 
express law on the subject, must be governed by the 
common law, and that while the rules of the common 
law would be adverse to the comparison made, still it 
has exceptions furnished by the ecclesiastical law 
equally well settled with the rule itself, and one of 
these exceptions is, that if a paper, admitted to be in 
the handwriting of the party, or to have been sub- 
scribed by him, is in evidence for some other purpose 
in the case, the signature or paper in question may be 
compared with it by the jury, and as the Court of 
Claims is judge both of the law and the facts, the com- 
parison was within the rule. Although not distinctly 
admitted that the signature with which the paper in 
question was compared was genuine, it was conceded 
to be so by counsel, and this was sufficient. To pre- 
tend otherwise would operate as a fraud on the courts. 
Affirmed. Mr. Justice Bradley delivered the opinion. 


RAILROAD. 


Fire communicated to buildings.— No. 91—The Grand 
Trunk Railway Company of Canada vy. Richardson et 
al. Error to the Circuit Court for the District of Ver- 
mont.— This was a writ of error to a recovery against 
the company for buildings destroyed by a fire kindled 
by one of its trains. The court held that it was com- 
petent to show that the buildings were within the 
roadway by the permission of the company, and that 
it was lawful for the company to license their erection, 
as it would have been lawful for the company itself to 
build them to increase facilities for the receipt and 
delivery of freight. Hence the objection by the com- 
pany that it was without authority to make the con- 
tracts, and the buildings were therefore not lawfully 
within the roadway, is fallacious. There is nothing in 
the case to show, it is said, that any fault of the de- 
fendants here contributed to the loss if the buildings 
were lawfully placed where they stood. Affirmed. 
Mr. Justice Strong delivered the opinion. 


PRINCIPAL AND AGENT. 

Right of set-off.—No. 1183—Scammon v. Kimball, 
assignee. Appeal from the Circuit Court for the Dis- 
trict of Illinois.—In this case it is found that any 
money deposited by the Mutual Security Insurance 
Company, of Chicago, with the complainant Scam- 
mon, and which he still owes to the company, or to 
the assignee, was and is held by him as a private 
banker, and not as treasurer of the company, and it is 
held that any losses sustained by the complain- 
ants by the great fire at Chicago, for which the bank- 
rupt corporation was and is liable as insurers, muy be 
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set-off against that claim of the bankrupt corporation. 
Reversed. Mr. Justice Clifford delivered the opinion. 


TAX. 

Occupation of peddler: regulation of commerce by 
State.— No. 180—Wilton v. State of Missouri. Error 
to the Supreme Court of Missouri.— This was a writ 
of error to a conviction under the Missouri statute 
defining the status of peddlers, and prohibiting such 
from dealing in goods, wares and merchandise, except 
books, charts, maps and stationery, which are not the 
growth, production or manufacture of the State, un- 
less licensed to do so. The court below held the license 
to be a tax upon a calling, one which is limited to the 
sale of merchandise not the growth or product of the 
State, and therefore within State authority. This 
court admits the general power of the State to impose 
taxes by way of licenses upon all pursuits and occu- 
pations within its limits, but held the license in this 
case, although nominally upon the occupation which 
consists in the sale of goods, to be, in effect, a tax upon 
the goods themselves, and that such a tax is not com- 
petent for the State to impose. It is a discrimination 
against the products of other States in the conditions 
of the sale by a certain class of dealers, and is in con- 
flict with that clause of the federal constitution which 
declares that congress shall have power to regulate 
commerce with foreign nations and among the several 
States. To prescribe rules by which commerce shall 
be governed is to regulate commerce, and this power 
is vested in congress without limitation. It is difficult 
to decide where the commercial power of congress 
ends and that of the State begins, and it would be 
premature to state any general rule to be universally 
applied. But it is sufficient to hold in this case that 
the commercial power of congress continues until 
the commodity has ceased to be the subject of dis- 
criminating legislation by reason of its foreign char- 
acter. Reversed. Mr. Justice Field delivered the 
opinion. 

—————»>—__—_ 
RECENT ENGLISH DECISIONS. 
ALTERATION OF CONTRACT. 

Alteration of written contract in material part: era- 
sure in written contract: action on a quantum meruit.— 
The plaintiff was employed by the defendant to erect 
buildings on the defendant’s land, upon written con- 
ditions, which, after being signed, were kept, on the 
defendant's behalf, by his architect. One of the con- 
ditions made the architect's certificate a condition 
precedent to the right to payment. The plaintiff, hav- 
ing been paid for all the works for which the architect 
had certified, sued upon a quantum meruit in respect 
of works for which no certificate had been given. The 
defendant, in answer, set up the conditions, in which 
appeared an erasure in a material part. The jury hav- 
ing found that the erasure was made by the architect 
after the plaintiff had signed, the plaintiff contended 
that the document was void, and that he might sue on 
a quantum meruit. Held, that, notwithstanding the 
erasure, the conditions were either still the governing 
document, or, at least, must be looked at to see what 
were the real terms of the contract; and that the 
plaintiff could not recover. Pattinson v. Luckley, L.R., 
10 Ex. 330. 

CONDITION PRECEDENT. 

Contract: part performance of consideration.— By 
an agreement between plaintiff and defendant of the 
7th of September, 1867, after a statement of the weekly 





expenditure and profits of plaintiff’s business as a 
printer and publisher of a newspaper, it was agreed 
that, in the event of the business being proved by the 
books kept by plaintiff to realize a clear profit of 71. 
per week, as shown by the above statement, defendant 
should pay plaintiff 501. on the 24th of December, 1867, 
501. on the 24th of June, 100l. at Christmas, 1868, and 
2001. within four years from the 25th of December, 
1867. In consideration of the premises plaintiff agreed 
to sell to defendant all the plant and furniture on the 
premises, and the good-will of the business, with all 
the earnings subsequent to the 30th of September, 
1867, and the house and premises then occupied by 
plaintiff. The defendant, on the 30th of September, 
1867, entered into possession of the house, with the 
plant and furniture, and of the business, which he 
thenceforward carried on until he afterward sold it. 
After the lapse of the four years, plaintiff brought an 
action for the installments, and the defendant sought to 
set up as a defense that the business was not proved to 
be worth 7l. clear profit per week. Held, that, assum- 
ing that this, if the contract had remained executory, 
would have been a condition precedent, yet the de- 
fendant, having had a substantial part of the consid- 
eration, could not now set up the non-performance as 
adefense. Carter v. Scargill, L. R., 10 Q. B. 564. 
PRINCIPAL AND AGENT. 

Authority to draw bills: evidence of payment.—M., th® 
plaintiff's traveler, having received an order from the 
defendant, a customer, the plaintiffs wrote to M. ex- 
pressing their unwillingness to execute the order untila 
former account was settled, adding, ‘‘ We should like 
to draw upon him for the former,” mentioning the 
amount. M. showed this letter to the defendant, and 
obtained from him an acceptance at three months’ date 
payable to “my order,” with a blank for a drawer’s 
name. The bill was paid at maturity, but not to the 
plaintiffs, M. having filled up the blank with his own 
name, and fraudulently negotiated the bill. In an 
action to recover the value of the goods for which the 
bill had been given, it was proved that upon one occa- 
sion at least the defendant had accepted a bill drawn 
by M. in blank, which had been received by the plain- 
tiffs as payment; but there was no evidence to show 
the form of that bill. Held (Grove, J., doubting), that 
neither the letter nor the former dealing was any 
evidence of authority in M. to draw the bill in ques- 
tion, so as to sustain a plea of payment. Hogarth v. 
W herley, L. R., 10 C. P. 630. 

STATUTE OF LIMITATIONS. 


Unconditional promise to pay: ‘“‘as soon as we can 
get our affairs arranged we will see you paid.’’ —In an 
action by the payees, commenced in 1873 against one 
of the makers of a joint promissory note, dated the 1st 
of October, 1858, defendant pleaded the statute of 
limitations. At the trial the following letter from de- 
fendant to plaintiffs, dated the 29th of May, 1867 (at 
which time the statute had run), was put in: ‘‘ The 
old account between us which has been standing over 
so long has not escaped our memory, and as soon as we 
can get our affairs arranged we will see you are paid; 
perhaps, in the meantime, you will let your clerk send 
me an account of how it stands.’’ Held, by Blackburn 
and Archibald, JJ. (Mellor, J., dissenting), that the 
promise in the letter might be only conditional, and 
was not sufficient (without evidence to explain it) to 
take the case out of the statute. Held, on appeal, re- 
versing the judgment of the Queen’s Bench, by Cleas- 
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by, Pollock and Amphlett, BB., and Grove and Den- 
man, JJ., that the promise in the letter was sufficient; 
Lord Coleridge, C. J., being of the contrary opinion. 
Chasemore v. Turner, L. R., 10 Q. B. (Ex. Ch.) 500. 
—————-__—-___——_ 
BOOK NOTICES. 


A Treatise on the Law of Promissory Notes and Bills o 
cha By Theophilus Parsons, LL. D. Secon 


Ex- 
edi- 


nge. & 
tion, Volumes I, II. Philadelphia: J. B. Lippincott & 
Co., 1875. 


HE first edition of this work appeared in 1862, and 
the author has now concluded to issue a second 
edition, “revised and enlarged.’’ We should think 
that during the lapse of at least a dozen years a vast 
number of cases have been decided in this country and 
in England, which ought to be referred to or incorpo- 
rated in the new edition. Nevertheless, Mr. Parsons 
tells us that only about three hundred cases have been 
added. An examination of these volumes shows that 
the work of revision has been very inefficiently done. 
A large number of cases which may be denominated 
“leading’’ have been either passed over without 
notice or have not been found through want of re- 
search. Upon the single subject of accommodation 
indorser, the following recent and important cases 
may be mentioned as not appearing in this ‘revised 
and enlarged” edition: Chadwick v. Vanness, 35 N. J. 
517; Ives v. Bosley, 35 Md. 262; Hilbert v. Tinkbeiner, 
68 Penn. St. 243; Fetters v. Muncie Nat. Bk., 34 Ind. 
251; Phelps v. Vischer, 50 N.Y. 69. Upon other sub- 
jects in the law of bills and notes there is the same 
want of attention to new and leading cases. Thus, 
where the consideration of a note relates to a patent 
right, much interesting litigation has arisen. Mr. 
Parsons gives a few of the cases; but the two most 
important ones, as we think, are entirely omitted. 
These are Nash v. Lull, 102 Mass. 60, holding that 
where the consideration of a promissory note is a 
license to use and vend an invention regularly pat- 
ented, the unprofitableness of the invention does not 
vitiate the note; and Miller v. Finley, 26 Mich. 249, 
holding that, in an action on a note given for an inter- 
est in a patent right, evidence of the worthlessness of 
the patent is inadmissible. These cases are the re- 
verse of the doctrine of the text. Asarevision and en- 
largement this edition is certainly not to be com- 
mended. 

If we look to the substance of the work, we find lit- 
tle to praise. In fact there are some glaring inconsist- 
encies and contradictions. On page 417, vol. II, we 
find this proposition in the text: “It is indeed set- 
tled that if there be a note, and a separate oral prom- 
ise to pay usurious interest, the note itself is affected 
with usury.’”’ In the note to this statement, it is an- 
nounced that a party may show a parol agreement to 
pay usurious interest, and a number of cases are cited 
as authority. But on page 525, vol. II, the doctrine of 
the text is, “‘ If a note be made with legal interest on 
its face, an oral contemporaneous agreement of the 
parties to pay usurious interest cannot be given in evi- 
dence, and accordingly the note is not void, but is 
payable according to its tenor.’’ Only one case, But- 
terfield vy. Kidder, 8 Pick. 512, is cited in support of the 
doctrine, and a comparison is directed with Beete v. 
Bidgood, 7 B. & C. 453; 1 Man. & R. 143. We are un- 
able to reconcile what is said on page 417 with what is 
said on page 525. There are other evidences of an im- 
perfect construction of this work; but our space and 
time forbid further notice of a treatise, the reputation 
of which has been, we fear, quite beyond its merits. 
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bany: William Gould & Son, 1875. 

This series of reports continues to be of much value 
to members of the profession who have not access te 
the volumes of the English Law Reports as they ap- 
pear. Among the more noticeable cases in this volume 
we may mention the following: Great Western Insur- 
ance Co. v. Cunliffe (L. R., 9 Ch. App. 525), p. 561, re- 
lating to acts of agents, to which the editor has ap- 
pended a note of some value; Liver Alkali Co. v. John- 
son (L. R., 9 Exch. 338), p. 486, as to what constitutes a 
common carrier; Knowlman v. Bluett (L. R., 9 Exch. 
307), p. 466, relating to an agreement to support illegiti- 
mate children, and involving the statute of frauds, to 
which a note is also appended. 

The case of Ellis v. Great Western Railway Co. (L. 
R., 9 Com. Pl. 551), p. 293, relates to the much litigated 
question of negligence, in case of injuries to persons 
crossing railway tracks. In this case plaintiff, having 
occasion to cross the track of defendants road upon a 
dark Sunday evening, waited until one train had passed, 
and was knocked down, in the act of crossing, by 
another train passing in the opposite direction. There 
was no light at the crossing, and plaintiff heard no 
whistle. The plaintiff had a verdict; but the Ex- 
chequer Chamber, on a divided court, set aside the 
verdict, declaring that the question of negligence 
should not have been submitted to the jury. This 
case seems to be in conflict with Bridges v. North Lon- 
don Railway Co., 30 L. T. (N. 8S.) 844, wherein the 
House of Lords intimated that where judges disagree 
as to the question of negligence, it is almost sure to be 
a case which should be submitted to the jury. 

The present volume is an interesting one, and shows 
that the series is likely to be always welcome to the 
profession. 








_———_»——__—. 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, January 
18, 1876: 

Motion for re-argument denied, with $10 costs— 
Morgan v. Crocker.——Motion for re-argument de- 
nied, without costs—Gilman v. Gilman.—Judg- 
ment of Supreme Court modified by directing costs of 
all parties to be paid out of the fund, and as modified 
judgment affirmed, with costs of this court also to be 
paid out of ithe fund—Rice v. ,Harbeson.— Judg- 
ment affirmed, with costs— Rollwagen v. Rollwagen; 
Hexter v. Knox; Campbell v. Seaman; The Ind., Peru 
and Chicago Railroad v. Tyng; Miller v. Irish; Brown 
v. Combes; Matthews v. Mayberg; Winston v. Kil- 
patrick; Kerby v. Daly; Haines v. Hollister; Fallon 
v. The Cent. Park, etc., R. R.— Judgment reversed 
and new trial granted, costs to abide event — Nelson 
v. The Mayor; McGrath v. N. Y. C. & H. R. R. R. Co.; 
Bush v. The West Fire Ins. Co.; Burrows v. The Erie 
Railway ; Malone v. Hathaway.— Judgment affirmed, 
costs of all parties to be paid out of the estate — Ross 
v. Roberts. — Judgment modified in accordance with 
the opinion of Rapallo, J., and as modified affirmed, 
judgment to be settled by Rapallo, J..— Belmont v. 
Ponvert.—— Order of general term affirmed and judg- 
ment ordered for defendant on verdict, with costs — 
Brewster v. Taylor.——Judgment affirmed — Murphy 
v. The People. —— Judgment for plaintiff reversed and 
new trial granted, costs to abide event —Graves vy. 
Stewart. 
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NOTES. 


T the annual meeting of the Onondaga Bar Associ- 
ation last week at Syracuse, the following officers 
were elected: President, Wm. C. Ruger; Vice-presi- 
dents, Frank Hiscock and Geo. N. Kennedy; Corre- 
sponding Secretary, Martin A. Knapp; Recording Sec- 
retary, Oscar J. Brown; Treasurer, A. Judd Northrup. 
After the election the annual banquet occurred, at 
which speeches were made by Mr. Ruger, Judge Chas. 
A. Andrews of the Court of Appealsand others. Most 
of the speakers expressed their condemnation of the 
present system of admission to the bar, and recom- 
mended a higher standard of qualification.——A State 
Bar Association has been organized in Nebraska, with 
the following officers: President, 8. H. Calhoun; 
Vice-presidents, T. M. Marquett, J. W. Woolworth, 
James Laird, A. Schoenheit, E. W. Thomas, Geo. 8. 
Smith, N. K. Griggs, O. A. Marlow and W. H. Mor- 
ris; Recorder and Corresponding Secretary, D. G. 
Hull; Treasurer, Geo. K. Amony. By the constitu- 
tion of the association, all members of the profession 
who are now members in good standing of a county 
association, may become members of this association ; 
but an applicant for admission need not in all cases 
be a member of a county association.——The first an- 
nual report of the Board of Directors of the Memphis 
Bar and Law Library Association gives an excellent 
showing. It congratulates the members on the success 
of the undertaking, and finds abundant reason to pur- 
sue it.——Bar associations are becoming more and more 
numerous; but we cannot well have too many of them. 
We like the spirit in which they are formed and con- 
ducted. They will be of incalculable benefit in raising 
the tone of the profession and concentrating its influ- 
ence in the improvement of the law. 


The Annual Report of President Eliot, of Harvard 
University, is an interesting paper as showing what is 
being done at Harvard in the way of reform in legal 
education. There has been established in the law 
school at this institution, an improved admission ex- 
amination, applicable after the beginning of the acad- 
emic year 1877-78, to all candidates for the degree of 
the school who are not already Bachelors of Arts, 
Science or Philosophy. The University proposes to 
demand of all candidates some academic training. 
President Eliot states that the University, in taking 
this course, is only doing its duty to the learned pro- 
fession of law, which, like medicine, has been for fifty 
years in process of degradation through the practice of 
admitting to it persons wholly destitute of academic 
eulture. Thousands of ignorant, undisciplined men, 
he says, have entered the profession with the scantiest 
technical preparation, to their own lasting injury and 
that of thecommunity. Harvard University deserves 
all praise in its effort to further the interests of the 
profession by requiring a higher standing of prelimin- 
ary education. ——Statutes of a curious nature ap- 
pear to have been in existence in Ireland as late as 1872. 
Such are the acts entitled “Refusal of Heirs to 
Marry;" ‘“Extortions by Clerks of Justices;” 
“‘Champion’s Oath in a Writ of Right;’’ “* Protection 
of Persons fleeing unto the Church;” “All Persons 
may buy wool;”’ ‘‘ The Sea open to all Merchants; " 
“Who may only wear another’s livery.’",—— The Fifty- 
seventh Annual Report of the Trustees of the New 
York State Library shows the addition of a large num- 
ber of valuable treatises, reports, statute laws and State 





papers to the law library. Mr. Griswold, the law 
librarian, is alive to the wants of the library, and is 
most efficient in the discharge of his duties. 


The following is the proposed constitutional amend- 
ment by which the courts of New York county are to 
be consolidated: Resolved, if the Assembly concur, 
That the sixth article of the Constitution of the State 
be amended by adding thereto the following section: 
Section 29. On the lst day of January, 1879, the Court of 
Common Pleas, for the city and county of New York, 
and the Superior Court of the city of New York, shall 
cease to exist, and the jurisdiction of said courts shall 
vest in, and all the judges of said courts then in office 
shall become justices of, the Supreme Court; and any 
judicial power as a county judge, and any other special 
authority and jurisdiction now vested in either of the 
courts hereby abolished, or in any or either of the 
judges thereof, shall vest in the justices of the Supreme 
Court for the First Department, to be exercised in 
such manner and under such limitations as the Legis- 
lature shall prescribe, or so long as the Legisla- 
ture shall not have acted, then in such manner and 
under such limitations and regulations as the General 
Term for such First Department shall, from time to 
time, prescribe; and, thereupon, the judges so trans- 
ferred shall hold their places for the remainder of the 
respective terms for which they shall have been chosen 
or appointed, and suits, actions, appeals, motions and 
proceedings then pending in the courts so abolished 
shall be and become immediately transferred to the 
Supreme Court for the First Department, without 
prejudice to any undertaking, bond, pleading, deposi- 
tion or other entry or proceeding previously had 
therein; and thereafter there shall be seventeen jus- 
tices of the Supreme Court for the First Department 
(which shall consist of the city and county of New 
York), chosen or appointed as provided by the Consti- 
tution of this State, and the salaries of all said justices, 
except five, shall be provided forand paid by the city 
of New York. The General Term of the First Depart- 
ment shall hereafter consist of five justices, of whom 
three may constitute a quorum, all of whom shall be 
designated in the manner in which General Term jus- 
tices are now and shall hereafter be authorized by law 
to be designated. 

The address of Mr. Geo. H. Yeaman before the 
alumni association of Columbia Law School upon 
“The Relations of the Bar to the Public and to their 
Clients,” is very commendable. The following passage 
is to be commended strongly to the newspapers: ‘As 
to the cases you should take, it is extremely difficult 
to be precise. Brougham said the lawyer must subor- 
dinate every thing to the success of his client. This 
is not true. Others say, never take an unjust case. If 
you attempt to adopt this rule, be careful you do not 
hang your client or deprive him of his fortune before 
the law has done so, through its recognized and official 
oracles. Whatever rule you adopt, never allow your- 
self to be driven from your client’s cause by popular 
outery and odium. This is the depth of professional 
meanness and cowardice. But for the cowrage of law- 
yers, in historic trials of political significance, and the 
persistence of lawyers, in amending the law of libeland 
increasing the power and province of the jury in libel 
cases, there would not to-day exist that freedom of 
criticism in the public press, of which lawyers and 
judges are to-day among the principal objects.” 
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CURRENT TOPICS. 


CIRCULAR proposing a congress of American 

jurists has been sent by the Peruvian Minister 
of Foreign Affairs to the governments of the Amer- 
ican continent. The congress is designed to estab- 
lish a definite agreement on the following points: 
1. As a general basis for all points not specially de- 
termined, to obtain uniformity of private legislation 
so far as the particular circumstances of each country 
will permit it, and to stipulate in the different Codes 
the points on which uniformity is impossible, and 
the manner in which questions shall be decided 
which may arise in consequence of such want of 
uniformity; 2. To concede in each State to citi- 
zens of the others the same rights as to natives; 
3. To simplify as much as possible marriage between 
natives and foreigners; 4. To establish uniformity in 
allexternal acts and obligatory documents; 5. To fix 
common rules for the due execution of civil sentences 
and the carrying out of summonses; 6. To stipulate 
in the different Codes all cases of extradition and 
the modes of carrying them out; 7. To assimilate 
commercial legislation, and more particularly in cases 
of bankruptcy and patents; 8. To assimilate the 
coinage, weights and measures; 9. To celebrate a 
postal convention between all the States. The con- 
gress, the circular says, might meet in Lima, or in 
any other place which the majority of the govern- 
ments might determine, and it might commence its 
sessions with the presence of such Plenipotentiaries 
of the united nations who are present at the date of 
its installation, and to their decisions the other 
nations might agree either during the session or 
subsequently. This is a most important movement, 
and the centennial year is a good time for the United 
States to aid in establishing an assembly for the 
improvement of international law. 


The bill to reorganize the judiciary of the United 
States upon the plan suggested bythe Law JouRNAL 
has been reported by the House Judiciary Commit- 
tee. There is to be established in each of the cir- 
cuits a Court of Appeals, with appellate jurisdiction 
of all cases arising in the several Circuit and District 
Courts. The justice of the Supreme Court assigned 
to the circuit, the circuit judge, and the several 
district judges of the districts composing the circuit, 
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are to be members of the Court of Appeals. No 
judge who has heard a cause in the court below 
shall sit upon the hearing thereof in the Court of 
Appeals, or give an opinion to the other judges re- 
lating thereto. We should have been better satisfied 
with this bill had it exempted altogether the Supreme 
Court justices from duty in the circuits. It isa duty 
which they ought not to bear, for two very good 
reasons, viz.: that they have all they can do to dis- 
pose of the business of their particular court; and 
that they ought not to sit in causes which may come 
before the Supreme Court on appeal. 


The controversy in regard to the New York Daily 
Register goes on with undiminished vigor. The 
principal New York daily newspapers advocate the 
entire repeal of the law conferring the privileges of 
the Daily Register. A bill has been introduced in 
the legislature to accomplish this result, but it seems 
to meet with great opposition. It is quite impossi- 
ble to excuse the Daily Register monopoly upon rea- 
sonable grounds. The true way to provide for the 
publication of legal notices is, either to have them 
published in a strictly official journal, the profits, if 
any, to go to the municipality, or to set up the right 
of publication at auction, to be sold to the lowest 
bidder. The publication of legal notices is a mat- 
ter which can be arranged, in no other way, satisfac- 
torily, where many widely circulated journals claim 
to be the best medium for the diffusion of the neces- 
sary information in regard to legal proceedings. 


The report of the Committee of the New York 


Bar Association, relating to admissions to the 
bar, contains much valuable information, and sug- 
gests a measure of reform. The profession are 
already aware that four law schools in the State 
have the power to award diplomas, entitling grad- 
uates to admission to the bar. But it may not 
be generally known that since January 1, 1871, 
2,461 persons have been admitted to the bar, of 
whom 1,287 have been admitted under the privi- 
leges of the schools without examination, and that 
only 894 have been admitted on public exami- 
nation. From the two law schools in New York 
city, there were admitted in 1875, about 250 law- 
yers, while the number of those admitted by public 
examination was only 35. It also appears that not 
one-half of the graduates of the law schools are col- 
lege graduates. It is quite impossible to conceal 
the gravity of the situation in respect to the admis- 
sion of students to the bar. It is the old problem 
of legal education presented in another and more 
pressing form. Something must be done to relieve 
the profession, and nothing should be done to injure 
institutions of legal learning. But if the privileges 
of the law schools are taken away, it is said that they 
must succumb for lack of students. Admitting that 
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some of the law schools would be discontinued, 
would it not be better for the profession, the public 
and the cause of legal education generally, that one 
or two schools should do the work which four are 
doing, besides increasing the facilities for, and rais- 
ing the standard of, legal education? 


The committee of the Bar Association recommends 
that the laws conferring the special privileges upon the 
four law schools of the State, be so amended as to pro- 
hibit the granting of diplomas to law students, unless 
they shall have attended such schools forat least two 
years, and during that time have been in actual at- 
tendance upon lectures or recitations for not less 
than eighteen months. It further proposes that no 
graduate of these schools shall be admitted to prac- 
tice, unless he shall have served a regular clerkship 
of not less than one year in the office of a practicing 
attorney of the Supreme Court, after he shall have 
been graduated from the school. Unless the stat- 
utes relating to the law schools are so amended, the 
committee recommends that they be repealed. A 
permanent examining board, and an examination 
in writing are proposed. It would seem rather 
arbitrary, however, to require, as is also proposed by 
the committee, a seven years’ clerkship in the case 
of all except college men. 


There is one section in the part of the new revision 
of the statutes now ready which ought to be carefully 
considered. We refer to § 485, which provides as fol- 
lows: ‘*Where all the relief for which the complainant 
demands judgment, might have been awarded in 
one action by the Court of Chancery, on the 31st 
day of December, 1846, the cause of actionis deemed 
single, although separate actions might be main- 
tained upon the facts set forth in the complaint, in 
each of which a portion of the same relief might be 
awarded.” This section was not in the first draft 
of the revisers, and it has been inserted, probably, 
through deference to some high outside authority 
who still loves the practice as it existed before the 
Code. But the effect of the section, we fear, will 
be to open up the old discussions, and carry us back 
to an examination of the old chancery practice, to 
an extent which would astonish even the author of 
the section. The section is singularly out of har- 
mony with the purposes of the revision, and shoul 
not be allowed to mar the otherwise admirable and 
commendable work of revision. 


The arrest, in New York, of the wife of a Cana- 
dian, together with an unmarried man, with whom 
she had eloped, involves a question of more than 
passing interest. It shows how absolutely persons 
are in the power of the police. The chief of police 
of Montreal telegraphs to the chief of police of New 





York, describing the couple and asking their arrest. 
No reason is given in the telegram why the arrest 
should be made; but the New York police are im- 
mediately placed on the alert and the arrest is made. 
The parties are brought before a magistrate and 
discharged, because there is no law by which they 
can be held. This is a story which is often re- 
peated, with little modification as to the nature 
of the offense and the character of the parties. 
Telegrams are constantly being sent over the coun- 
try, from police to police, demanding the arrest of 
persons, no reason being given and no offense in law 
having been committed or shown. But the arrest is 
always made, no matter whether the order comes 
from police within the State or from the police of a 
foreign State. No regard is paid to the legality of 
the proceeding. Under the existing state of things, 
it is easy enough for a designing person, with the 
aid of the police, to injure forever a man’s reputa- 
tion. We notice that, in the dispatch from the 
police in Montreal to that in New York, these words 
occur: ‘‘ Expenses will be liberally paid.” Without 
suggesting that this statement had any thing to do 
with the arrest, and without deciding that an un- 
married man has a legal right to travel with a mar- 
ried woman, we pronounce the arrest of the Canadian 
couple in New York an incident which, taken with 
others of a similar character constantly occurring, 
demands a change in the powers of police, and a 
more stringent and explicit rule of conduct for 


them. 
——_4.——— 


NOTES OF CASES. 


HE rule was laid down in Ohio and Mississippi 
Railway Co. v. Yohe, 8 Chicago Leg. News, 139, 
that a common carrier is excused from delivering 
goods where they are, without fault or connivance 
on his part, seized by virtue of legal process and 
taken from his possession. This case was decided 
in the Supreme Court of Indiana, and the reason of 
the rule was thus stated by Downey, J.: ‘‘ The car- 
rier is deprived of the possession of the property by 
a superior power—the power of the State, the 
vis major of the civil law—and in all things as po- 
tent and overpowering, as far as the carrier is con- 
cerned, as if it were the ‘ act of God’ or ‘the public 
enemy.’” In Redfield on the Law of Railways, 5th 
ed., vol. 2, p. 167, it is said that the bailee may de- 
fend against the bailor by showing that the goods 
were taken from him by legal process; and Burton 
v. Wilkinson, 18 Vt. 186, is cited as authority. In 
Bliven v. Hudson River Railroad Co., 36 N. Y. 403, 
407, it was held, that when property is taken from 
the carrier by legal process, and he gives notice to 
the bailor, the carrier is discharged. See Van Winkle 
v. United States Mail Steamship Co., 37 Barb. 124; 
Stiles v. Davis, 1 Black, 106. But in Hdwards v. 
White Line Transit Co., 104 Mass. 159; 6 Am. Rep. 
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218, it was held no defense to an action by the 
owner for breach of contract to deliver goods that 
they were taken from the carrier under an attach- 
ment against a person not the owner. It would 
seem then that the vis major is not always the crite- 
rion of the carrier's non-ability for failure to deliver. 
In the case last cited, Wells, J., used the following 
language: ‘‘The carrier is not relieved from the 
fulfillment of his contract, or his liability as carrier 
by the intervention of such an act of dispossession, 
any more than he is by destruction from fire, or loss 
by theft, robbery or unavoidable accident.” * * * 
But ‘‘these considerations do not apply to the case 
of such an attachment in a suit against the owner of 
the property.”” This being the case, what has the 
doctrine of vis major to do with the question of 
liability ? The true criterion of liability*would seem 
to be, that where the goods are rightfully seized, it 
is in some way the fault of the shipper or consignee, 
and therefore the carrier is excused; but, where 
the goods are wrongfully seized, no party to the 
contract of carriage is in fault, and the carrier is 
liable. But, in Ohio and Mississippi Railway Co. v. 
Yohe, supra, this criterion was not observed; and 
the case is authority for the doctrine that the carrier 
is excused, whether or not the goods are wrongfully 
or rightfully seized on legal process. 


Where both the principal and agent become liable 
on a contract in the case of an undisclosed agency, 
the question arises, whether the creditor can be put 
to his election as to whom he shall exhaust his 
remedy. In Beymer v. Bonsall, 2 Weekly Not. Cas. 
229, the Supreme Court of Pennsylvania held, that 
a judgment recovered against the agent of an undis- 
closed principal would not, in the absence of actual 
satisfaction, preclude a recovery against the princi- 
pal. The doctrine of Story, as laid down in Story 
on Agency, § 295, is as follows: ‘‘Our law, * * * 
while it gives an election to the creditor to sue either 
the master or the owner in a distinct and separate 
action, does not preclude the creditor, by such an 
election, from maintaining another action against 
the party not sued, unless in the first action he has 
obtained a complete satisfaction of the claim.” 
But this doctrine was expressly denied in Priestly v. 
Ferine, 3 Hurlst. & C. 977, which was an action 
against the owners of a ship, an unsatisfied judg- 
ment having been obtained against the master. 
Bramwell, B., said: ‘‘ Where the agent, having made 
a contract in his own name, had been sued on it to 
judgment, there can be no doubt that no second 
action would be maintainable against the princi- 
pal.” In Calder v. Dobbell, L. R., 6 C. P. 486, both 
principal and agent were known at the time the 
contract was made, and Kelly, C. B., said: ‘‘No 
doubt, the election being once determined, there is 
an end of the matter, as where the agent has been 





sued to judgment.” In Smith v. Plummer, 5 Wheat. 
89, Gibson, C. J., held, that where goods were 
bought by the agent of a known principal, who gave 
his note for the price, the creditor would be pre- 
cluded by his election. See, also, Merrick’s Estate, 
5 W. & 8.9. The cases can only be reconciled on 
the theory that there is some difference between a 
contract made by the agent of an undisclosed prin- 
cipal and a contract made by the agent of a known 
principal, although both may be bound. But even 
this frail distinction would not reconcile the doc- 
trine of Story with the English cases and with the 
case of Smith v. Plummer, supra, for the master of a 
ship is, of course, generally known to be acting as 
an agent in matters relating to the ship. 


It is not every alteration that will invalidate a 
promissory note. Recent cases recognize the negli- 
gence of the maker as rendering him liable toa 
bona fide holder of altered notes. See Zimmerman v. 
Rote, 75 Penn. St. 188; Phelan v. Moss, 67 id. 59; 
Gerrard v. Hadden, id. 82; 5 Am. Rep. 412; Rain- 
bolt v. Eddy, 34 Iowa, 440; 11 Am. Rep. 152. The 
principle of these cases is, that if the maker of a 
bill, note or check issues it in such condition that 
it may easily be altered without detection, as by 
leaving blanks in the instrument, he is liable to a 
bona fide holder by reason of his own negligence. 
But the cases are not uniform, at least with respect 
to the effect of filling up blanks, making the instru- 
ment bear interest. In Rainbolt v. Eddy, supra, it 
was held that such an alteration would not vitiate 
the note in the hands of a bona Jide holder, the al- 
teration not being perceptible. But, in Holmes v. 
Trumper, 22 Mich. 427; 7 Am. Rep. 661, and 
Washington Savings Bank v, Ekey, 51 Mo. 272, the 
reverse was held. As to the distinction of a memo- 
randum or condition attached to a note, Brown v. 
Reed, 2 Weekly Not. Cas, 230, is in point. The 
note in suit was originally in the following language: 
‘¢Six months after date, I promise to pay J. B. Smith, 
or bearer, fifty dollars when I sell by order two 
hundred and fifty dollars’ worth of Hay & Harvest 
grinders, for value received, with legal interest, 
without appeal, and also without defalcation or stay 
or execution.” Signed, ‘‘T. H. Brown, Agent for 
Hay & Harvest grinders.” This was altered, by 
cutting the paper on which it was written in two, 
so as to appear to be a promissory note in the usual 
form for $250, signed by Brown, to the order of 
Smith. Held, that if Brown was not negligent, a 
bona fide holder could not recover of him. The 
severance of a memorandum from a note is held to 
vitiate it, even in the hands of a bona jide holder, in 
the following cases: Benedict v. Cowden, 49 N. Y. 
396; 10 Am. Rep. 362; Wait v. Pomeroy, 20 Mich. 
425; 4 Am. Rep. 395. See, also, State v. Stratton, 
27 Iowa, 420; 1 Am. Rep. 282. 
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—_—— 


SALES OF GROWING TREES AND CROPS. 


7 case of Marshall v. Green, recently decided by 

the Court of Common Pleas in England, upon 
the subject of the sale of growing trees and crops, 
has already been published in the Law Journat, 
and been made the subject of remark. But the law 
upon the matter has been so variously held, both by 
the English and our own courts, that we have been 
induced to collect some of the cases in which it has 
been considered and to compare them, to see whether 
and how far any thing like a uniform and consistent 
rule can be drawn for the guidance of the profes- 
sion. 

When analyzed, we apprehend, the question re- 
solves itself into this, does the sale of such trees and 
crops come within the 17th section of the Statute of 
Frauds, by reason of its being a sale of chattels, 
or does it come within the 4th section, on the 
ground that, till severed, they form a part of the 
realty, and the sale or contract is of an interest in 
or concerning lands? If the former, it becomes 
effectual as soon as the same, or any part thereof, 
has been accepted and received by the purchaser, 
and he has an irrevocable license thereby to enter 
upon the vendor’s land, and cut and carry away the 
same as chattels. If it be the latter, in order to be 
effectual, it must be evidenced in writing, signed 
by the vendor, and a parol license to enter and cut 


the crops or trees might be revoked at any time 


before the same had been executed. We suppose 
this case of Marshall v. Green, so far as the doctrine 
of license to enter and take chattels is there stated, 
agrees with what is the accepted law of this country. 
And, if so, it involves the inquiry what would be 
the effect upon a purchaser of the land, who, with- 
out notice of such sale, should take a deed of the 
land before the trees were severed from the free- 
hold ? 

In the first place, growing trees are the subjects 
of grant and conveyance by deed as something of 
which we predicate freehold and inheritance, even 
though no right in the soil on which they are stand- 
ing passes thereby beyond that of having them 
stand thereon and derive nutriment therefrom till 
they are severed. Clapp v. Draper, 4 Mass. 266; 
Putnam v. Tuttle, 10 Gray, 48; Rich v. Zeillsdorf, 
22 Wis. 544; Green v. Armstrong, 1 Denio, 554. 
Trees, then, it would seem, while growing, are essen- 
tially a part of the real estate or freehold on which 
they stand. But, while some of the cases hold a 
sale of them to be of an interest in land, other cases 
make a distinction between a sale of them to be 
presently cut, and one where they are to remain un- 
severed for any length of time, holding it to bea 
sale of chattels in the one case and of an interest in 
land in the other. But all seem to agree that, if it is 
a sale of an interest in land, it comes within the 4th, 
and not the 17th, section of the statute. The court 





of New Jersey say: ‘‘I am satisfied that such sale 
(of standing trees by the owner of the freehold) 
is of an interest in land;” such trees ‘‘are a part of 
the inheritance, and can only become personalty by 
actual severance, or by severance in contemplation 
of law as the effect of a proper instrument in writ- 
ing.” Slocum v. Seymour, 36 N. J. 139, 140, citing 
Green v. Armstrong, above mentioned. So the court 
of New York, in Vorebeck v. Roe, 50 Barb. 805, say: 
‘*Tt is well settled by authorities in this State, that 
trees form a part of the land, and, as such, are real 
property. And a contract for the sale of them isa 
contract for the sale of an interest in the land.” 
Benjamin, in speaking of the sale of ‘‘soil, grass, 
timber, fruit on trees,” etc., as distinguished from 
fructus industriales, says ‘‘the former are interests 
in land embraced in the 4th section.” Sales, etc., 90. 
In Vermont, it was held that so long as trees are 
‘‘annexed to the land, and are not in contemplation 
of law severed therefrom, they cannot be sold by 
verbal contract, although a sale of growing crops of 
annual culture is not a contract or sale of an interest 
in land.” Buck v. Pickirell, 27 Vt. 164. In Massa- 
chusetts, the court, in one case, say a contract for 
the sale of standing trees, to be cut by the vendee, 
does not convey to him any interest in the land; 
and add, it ‘‘is to be construed as passing an inter- 
est in the trees when they are severed from the 
freehold, and not an interest in the land. Claflin v. 
Carpenter, 4 Metec. 583; Parsons v. Smith, 5 Allen, 
580. But this is limited and explained by the same 
court in White v. Foster, 102 Mass. 378, that such a 
sale of trees is an ‘‘executory contract for the sale 
of chattels, as they shall be there afterward severed 
from the real estate, with a license to enter on the 
land for the purpose of removal.” And in Delaney 
v. Root, 99 Mass, 548, the court say that a sale of 
trees or growing annual crops, to be severed from 
the land by the purchaser, does not convey any 
interest in the land; “and so far as it implies a 
license to enter upon the land, the license may be 
revoked before it is executed.” In Poor v. Oakman, 
104 Mass. 316, it is said ‘‘they (standing trees) 
become personal property by being cut, and the 
license to go upon the land and take them away 
becomes irrevocable. But, before they are cut, the 
license may be revoked, otherwise it would er pro- 
prio vigore convey an interest in the land.” And 
the cases of Giles v. Simmonds, 15 Gray, 441, 444, 
and Whitmarsh v. Walker, 1 Metc. 313, 316, are to 
the same effect. 

Opposed to this is the case of Marshall v. Green, 
with which we began, 33 L. T. Rep. (N. 8.) 404, 
which holds that a sale of growing trees, ‘‘ to be got 
away as soon as possible,” where six of the twenty- 
two bargained for had been cut by the purchaser, 
and lay upon the ground, was the sale of chattels 
within the 17th section of the statute, which had 
been completed by the vendee, having accepted and 
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received a part in behalf of the whole twenty-two, 
whereby the property in the twenty-two passed to 
the purchaser, who thereby obtained an irrevocable 
license to enter and cut and carry the same away as 
chattels. In executing this license, the purchaser 
had broken down the gate of the inclosure, which 
the vendor had fastened to prevent his entering, 
having forbidden him so to do, and for this the 
owner of the land brought trespass. But the court 
held that the action would not lie, because the de- 
fendant had done no more than he had a right to do 
by reason of this sale made to him. 

The court moreover held, that though the sale of 
growing grass would be of an interest in land, 
that of growing crops of annual culture, whether 
they are yet matured or require to stand and derive 
their nutriment from the soil, would be a sale of 
chattels, and not of an interest in land. It holds, 
moreover, that if the trees, when sold, were, by the 
bargain, to stand upon the land for a definite or 
indefinite period of time, it would not be a sale of 
chattels, but of an interest in the land. It will be 
remembered that the sale in the case of Marshall v. 
Green was by parol. The cases of Huff v. McCauley, 
53 Penn. St. 210, and Green v. Armstrong, already 
cited, hold, that if the sale of trees be not made 
with a view to their immediate severance, it is a 
contract for the sale of an interest in land. And 


Pattison’s Appeal, 61 Penn. St. 294, may be cited to 


the same point. The same is held in New Hamp- 
shire, Howe v. Batchelder, 49 N. H. 204; Kingsley 
v. Holbrook, 45 id. 313, and in Vermont, Sterling v. 
Baldwin, 42 Vt. 306. In Connecticut, however, it 
seems that if the sale be of a part of the freehold, 
which may be separated therefrom, as of gravel, 
stones, timber, trees, and the boards and bricks of 
houses to be pulled down and carried away, it would 
not be within the Statute of Frauds. Bostwick v. 
Leach, 3 Day, 476, 484. And several of the American 
cases sustain Marshall v. Green as to the sale of 
growing crops not yet mature, being a mere sale of 
chattels and good, although made by parol, though 
no reason is given if with the crops the sale carries 
aright to occupy the land for them to grow and 
mature, why it would not be like the sale of trees 
with a right to have them stand for a definite or 
unlimited time, unless, as some of the English cases 
imply, such crops, after their sale, partake of the 
character of emblements. Whipple v. Foot, 2 Johns. 
418; Stewart v. Doughty, 9 id. 108; Austin v. Sawyer, 
9 Cow. 40, 42. In one case, in Illinois, the court 
seem to regard a sale of unmatured crops as a sale 
of an interest in land. Powell v. Rich, 41 Ill. 469. 
But, in another, they hold, if the purchaser has 
accepted and received the growing crop by having 
the same marked off and separated from the rest of 
the field, it would constitute a complete sale, and 
pass the property in the crop. Graff v. Fitch, 58 
Ill. 377. The following English cases sustain the 





same doctrine, if they are fructus industriales: 
Parker v. Staniland, 11 East, 362, which was of 
potatoes to be taken at once; Warwick v. Bruce, 
2M. & S. 205, which was of potatoes in October; 
Evans v. Roberts, 5 B. & C. 836, of potatoes to be 
dug by the vendor; Jones v. Flint, 10 Ad. & El. 758, 
which was of corn and potatoes not yet mature, and 
were to derive their nutriment from the land, though 
a different doctrine in such cases had been held in 
Emmerson v. Heelis, 2 Taunt. 38. But, if it had been 
growing grass, Crosby v. Wadsworth, 6 East, 602, or 
hops, Waddington v. Bristow, 2 B. & P. 452, or grow- 
ing fruit, Rodwell v. Phillips, 9 M. & W. 502, it 
would have been held a sale of an interest in land, 
and not a sale of goods or merchandise. 

There is one view of the case already alluded to 
in which it is difficult to reconcile the doctrine of 
Marshall v. Green, as to both growing trees and 
crops, with what seems to be a well-settled rule of 
law in this country, and it is this: Such trees and 
crops would pass as a part of the realty, if the owner 
of the freehold were to convey the land on which 
they are growing by deed, if no sale of them had 
been made, and could a purchaser of them by parol 
claim them against a purchaser of the freehold 
without notice? If he could not, then the license 
to enter and cut and carry them off would not be 
irrevocable, and such purchaser’s title would be de- 
feated, as is maintained in Massachusetts. If he 
could take them, a purchaser by parol of a part 
of the freehold could set up his title against a subse- 
quent purchaser by deed of the entire freehold with- 
out notice, when a second deed without notice may 
be good against a prior deed of the same premises. 
The Massachusetts doctrine seems to be the con- 
sistent one. 

—_—_@—___—. 
WHO MAY SET UP USURY AS A DEFENSE, 

OR OBTAIN RELIEF AT LAW OR IN EQUITY 


AGAINST IT. 
(CONCLUDED. ) 


T was held by the Vice-Chancellor in Pearsall v. 
Kingsland, 3 Edw. 195, that the assignee for the 
benefit of creditors, under a general assignment, might 
set up usury in a contract of loan to his assignor. 
And see Pratt v. Adams, 7 Paige, 615. Otherwise 
as to a debt the payment of which was specifically 
provided for in the assignment, at least so as not to 
prevent the creditor from receiving the amount 
equitably due (id.), even though the assignee be also 
a creditor of the estate, he having estopped himself 
by accepting the trust, which is necessarily subject 
to the provision for the usurious debt. Green v. 
Morse, 4 Barb. 332. A ereditor of an assignor for 
benefit of creditors was not allowed (in the absence 
of fraud) to set aside the assignment for usury in a 
transaction upon which a judgment, a preferred 
debt under the terms of the assignment, was based, 
since, by the recognition of it inthis form by the 
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debtor, the right to set it aside was waived. Mur- 
ray v. Judson, 9 N. Y. 73; and see Mills v. Carnley, 
1 Bosw. 159. This principle of waiver had been 
explicitly recognized in French v. Shotwell, 5 Johns. 
Ch. 555, as against the purchaser of real property 
from a debtor who had confessed judgment on an 
usurious security. Chancellor Kent intimates that 
such confession of judgment would estop even the 
judgment debtor himself. In the prior case of Jack- 
son v. Henry, 10 Johns. 185, in which the same 
learned jurist, as chief-justice, had delivered the 
opinion of the court, the heirs of a mortgagor at- 
tempted, unsuccessfully, on the ground of usury in 
the mortgage, to sustain an action of ejectment 
against the bona jide assignee for value of the mort- 
gage, who was also grantee of the purchaser at a 
sale under a power therein. But subsequent to the 
two last-mentioned cases, in Jackson v. Dominick, 14 
Johns. 435, opinion by Van Ness, J., the purchaser 
from the mortgagor, suing in ejectment the mort- 
gagee who had bought in the property at a sale un- 
der a statute foreclosure, was permitted to set up 
usury in the mortgage. The Court of Appeals, Bul- 
lard v. Raynor, 30 N. Y. 197, have held that the 
statement of an account containing an usurious item 
between debtor and creditor, with the application 
of the debtor’s funds in the hands of the creditor to 
the payment of the item, estopped the assignee of 
the debtor from setting off the item against the 
creditor as usurious. Compare Berdan v. Sedgwick, 
40 Barb. 359. It would seem from the decision 
in Berdan v. Sedgwick, just cited, that an omis- 
sion on the part of the debtor to assert usury 
when sued on the bond alone, and the recovery 
of judgment thereon, does not estop his vendee 
of the mortgaged property, who did not take 
subject to the mortgage, from interposing it as 
a defense to a foreclosure suit. The mortgagor had, 
however, in this case attempted to set up usury in 
an action against him alone on the mortgage, in 
which action judgment for him had been reversed, 
and the suit discontinued. According to the same 
authority, the giving of a bond and mortgage in 
escrow, by the mortgagor, as security in case the 
usurious one is set aside, is no estoppel on such pur- 
chaser. 

After recovery of a judgment and payment of it, 
the money cannot be recovered back in equity on the 
ground of usury in the original transaction. Bar- 
tholomew v. Yaw, 9 Paige, 165; reversing Clarke’s 
Chan. 16, and see Campbell v. Morrison, 7 Paige, 158; 
Williams v. Lockwood, Clarke’s Chan. 17%. Nor can 
the defendant after such recovery, and giving a new 
security, avail himself of the usury. Cromwell v. 
Delaplaine, 5 N. Y. Leg. Obs. 226. So part payment 
and giving a new check in part, has been held to 
estop the drawer sued on the new one. Smalley v. 
Doughty, 6 Bosw. 66. 

In Real Estate Co. v. Sitgreaves, 49 How. Pr. 489, 





decided in the New York Superior Court, at Special 
Term, it was decided that a covenant by the mort- 
gagee, with an affidavit by the mortgagor that the 
mortgage was a valid security, estopped them, and 
all under them, from setting up usury against a pur- 
chaser in good faith. But in Payne v. Burnham, 
4 N. Y. Sup. Ct. Rep. 678, an affidavit by the 
mortgagor was held not to estop him, though it was 
relied upon by the assignee. Of course a certificate 
of the validity of the security is no estoppel as be- 
tween the parties to the mortgage. Van Sickle v. 
Palmer, 2 N. Y. Sup. Ct. Rep. 612. 

In La Farge v. Herter, 9 N. Y. 241, the court re- 
fused to hear plaintiff reply that a bond and mort- 
gage, pleaded in the answer as accepted by him in 
satisfaction of the cause of action sued on, were usu- 
rious, plaintiff being the usurer. So where a surety, 
sued as such, pleads a discharge by reason of an ex- 
tension of time given by plaintiff to the principal 
debtor, plaintiff will not be heard to show that the 
agreement for the extension was usurious. Billing- 
ton v. Wagoner, 33 N. Y. 31; Draper v. Trescott, 29 
Barb. 401. 

The defendant (payee and indorser of a promis- 
sor note), in Mason v. Anthony, 3 Keyes, 609, was 
held to have been estopped, by his representations 
that the note in suit was not usurious, from setting 
up the defense of usury. In Truscott v. Davis, 4 
Barb. 495, however, it was held that representations 
by an accommodation indorser, that the note sued 
on was business paper, did not estop him from plead- 
ing usury. 

It has already been stated that a grantee or as- 
signee of a borrower is not within the provisions of 
1 R. S. 772, § 8, allowing the borrower relief in 
equity against an usurious instrument or contract, 
without repaying the sum loaned. And see Bissell 
v. Kellogg, 60 Barb. 617; Gerwig v. Shetterly, 64 id. 
620; affirmed, 56 N. Y. 214. And this exclusion 
from the benefits of that statute was made in a case 
where the assignee was the borrower himself, who 
sued, however, in the character of purchaser at a 
bankruptcy sale. Schermerhorn v. Talman, 14 N. Y. 
127. 

Under the decision in Beecher v. Ackerman, 1 Robt. 
30; S.C., 1 Abb. Pr. (N. 8.) 141, however, the com- 
plaint need not contain an offer to pay the sum 
equitably due, or should not be dismissed for omit- 
ting it, but such payment may be provided for in 
the decree, and see Morgan v. Schermerhorn, 1 Paige, 
544. 

A surety, who becomes such at the time of the princi- 
pal contract (as well as personal representatives, or 
heirs or devisees of the property mortgaged), would 
seem to be able to have relief against usury in the 
contract at law or in equity. Post v. Bank of Utica, 
7 Hill, 391; Livingston v. Harris, 11 Wend. 329, 836, 
though the principal debtor do not elect to avail 
himself of it. Morse v. Hovey, 9 Paige, 197; Bullock 
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v. Boyd, Hoff. Ch. 294. Butin equity proceedings 
the surety must allege, or make payment of the sum 
actually loaned, Allerton v. Belden, 49 N. Y. 378; 
reversing 3 Lans. 492; following on this point the 
remarks of Bronson, J., in Vilas v. Jones, 1 N. Y. 
274, and overruling Post v. Bank of Utica, above; 
Morse v. Hovey, above; and Perrine v. Striker, 7 
Paige, 598; and so must accommodation indorsers, 
Allerton v. Belden, above, though to the contrary had 
been Hungerford’s Bank v. Dodge, 30 Barb. 626. It 
seems, however, that an accommodation acceptor 
need not offer nor make repayment in order to obtain 
relief in equity. Taylor v. Grant, 3 Jones & 8. 
353. 

If an accommodation indorser voluntarily takes 
up the usurious note after protest, the maker can 
successfully defend an action upon it brought against 
him by the indorser. Hooper v. De Long, 5 Jones & 
8. 127; and see Jewell v. Wright, 36 N. Y. 259. 

Accommodation indorsers of a note made and 
payable in the State of New York, and negotiated 
in Canada at a rate of interest valid there, though 
usurious in New York, were allowed in Cloyes v. 
Hookes, 6 N. Y. Sup. Ct. Rep. 448, to defend, on the 
ground of usury in the negotiation of the note by 
the makers, an action on the note brought in New 
York. 

Such a defense was not recognized as suflicient in 
an action on a note dated, and payable and valid in 
Massachusetts, although the action was brought in 
New York. Agricultural National Bank v. Sheffield, 
4 Hun, 421. 

In an action by a remote indorsee against the first 
indorser, the latter cannot set up as a defense that 
the note was discounted at an usurious rate by his 
immediate indorsee. Morford v. Davis, 28 N. Y. 


481. 
A guarantor of a pre-existing usurious debt, whose 


bond recited the payment to the debtor of the whole 
principal sum claimed in an action against him, was 
not allowed to avail himself of the usury. Mann v. 
Eckford’s Executors, 15 Wend. 502. Nor inan action 
upon a guaranty to indemnify the makers of a note 
due at the time the guaranty was made, was the 
guarantor heard to interpose usury in the note. 
Churchill v. Hunt, 3 Den. 321. 

The provisions of Laws of 1850, ch. 172, p. 334, 
prohibiting corporations from interposing the de- 
fense of usury in any action, are familiar. The en- 
actment, by its terms, extends to associations and 
joint-stock companies having any corporate powers 
or privileges not possessed by partnerships. Under 
this statute it has been held that a corporation can- 
not recover back usurious premiums paid by it upon 
the loan of money, or forbearance in exacting pay- 
ment. Butterworth v. O’ Brien, 23 N. Y. 275; affirm- 
ing 28 Barb. 187; 8. C., 16 How. Pr. 503. Decisions 
have also been rendered to the effect that neither a 
surety of a corporation, Rosa v. Butterfield, 33 N. Y. 





665; nor an accommodation acceptor, where a cor- 
poration is drawer of a bill, First National Bank 
of N. ¥. v. Morris,4 N. Y. Sup. Ct. Rep. 182; 
nor an accommodation indorser, who was also stock- 
holder and trustee of a corporation, Graves v. Lovell, 
6 Jones & S. 154; nor the accommodation indorser 
of a joint-stock company, Dehoe v. Smith, 4 N. Y. 
Sup. Ct. Rep. 690, can set up usury in the contract 
made by the corporation or joint-stock company. 

The General Term of the Sixth Judicial District 
had decided in 1859 that the accommodation in- 
dorser of a corporation could avail himself of that 
defense. Hungerford Bank v, Potsdam and Watertown 
R. R. Co., 10 Abb. Pr. 24. And their determination 
has been recently followed in the New York Supe- 
rior Court. Strong v. N. ¥. Laundry Manuf. Oo., 5 
Jones & 8. 279. 

The act of 1850 applies as well to foreign as to 
domestic corporations, Southern Life and Trust Co. 
v. Packer, 17 N. Y. 51; and reaches the accommo- 
dation acceptor, First National Bank v. Morris, 4 N. 
Y. Sup. Ct. Rep. 182, and the guarantor in be- 
half of a foreign corporation, Smith v. Alvord, 68 
Barb. 415. 

It was held that a national bank in this State 
exacting usury is not exempt from the operation of 
the State statutes. First National Bank of White- 
hall v. Lamb, 50 N. Y. 95; reversing 57 Barb. 429. 
But this holding was reversed in the United States 
Supreme Court in Farmers’ & Mechanics’ National 
Bank v. Dearing, 12 A. L. J. 310. The penalty im- 
posed by the National Bank Act, 13 U. 8. Stat. at 
Large, 99, 110, § 30, though it makes it amenable 
as a public agent, does not apply to the private busi- 
ness of national banks between themselves, or with 
individuals. Hintermister v. First National Bank of 
Chittenango, 5 N. Y. Sup. Ct. Rep. 484. 


_—— 


COLLISION OF VESSELS—CONSTRUCTION OF 
RULES OF NAVIGATION. 


N Ludwig et al. v. Propellor Free State, the Supreme 
Court of the United States has just decided a ques- 
tion relating to collision of vessels. The 16th rule or 
article enacted by congress for avoiding collision, is in 
these words: ‘Every steamship when approaching 
another ship so as to involve risk of collision shall 
slacken speed, or, if necessary, stop and reverse, and 
every steamship shall, when in a fog, go at a moderate 
speed.’’ The 15th article provides that “if two ships, 
one of which is a sailing ship and the other a steam- 
ship, are proceeding in such directions as to involve 
risk of collision, the steamship shall keep out of the 
way of the sailing ship.”” It has been held under this 
article that the sailing vessel must hold its course and 
rely upon the steamship to avoid collision. At the 
time of the collision there were in the river, Detroit, 
the scow Meisel and the propellor Free State, which 
were the colliding vessels, and another vessel called 
the Jay Cooke. Hunt, J., who delivered the opinion, 
thus commented on the case: 
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“The steamer was coming down the same stream 
in a direction nearly to the south. Observing 
that the scow was sailing in the direction 
mentioned, the steamer starboarded her helm, thus 
bearing to the east of south. On these courses there 
was no risk of collision with the scow. There was no 
possibility of collision. The faster and the farther the 
vessel sailed, the farther apart were they. The vessels 
adopted the principle of the fifteenth article — the 
scow selected her course, and the steamer, acquiescing 
in that selection, took the suitable means to pass her 
in safety. There was no risk of collision. The six- 
teenth rule did not come into use, and it was not 
necessary that the steamer should slacken, stop, or 
reverse. 

** Subsequently, and when the vessels were within 
three hundred feet of each other, and probably within 
three minutes of time, the scow changed her course, 
and practically run under the bows of the steamer. 
Then there was risk of collision, but not until then. 
The steamer in this emergency did stop, and reverse, 
but the time was too short and the distance too small 
to prevent the catastrophe. 

“To permit a risk of collision under circumstances 
like these before us is of itself a fault. There is no 
evidence that there was another vessel within a mile 
of the three we have mentioned. The channel was a 
thousand feet wide, and it was the duty of the steamer 
to shape her course so as to avoid all risk before the 
vessels were so near each other that any risk could 
arise. She would have been greatly in fault if she had 
permitted the point of slackening or stopping and 
reversing to arise. (The Nichols, 7 Wallace, 656; The 
Scotia, 14 id. 170; Potomac, 8 id. 590.) 

“The appellants insist that the rule of law is this: 
that where a steam vessel is approaching another 
vessel, and where a collision might be produced by a 
departure of the latter from the Tules of navigation, 
the former vessel is bound to slacken her speed or stop 
and reverse. We have examined with care the 
authorities cited by the appellants, but we find none 
that sustain this proposition. The rule is otherwise. 
If two steamers are meeting each other end on, or 
nearly so, where there is plenty of sea room, and ata 
considerable distance from each other, it is not the 
duty of either to stop, reverse, or to slacken. The 
duty of each is to pass on the port side, and the 
rate of speed is not an element in the case. The 
risk of collision is not present under such circum- 
stances. 

“In the case of The Scotia, above quoted, the court 
say (14 Wall. 170): ‘This duty of a steamer to keep 
out of the way implies a correlative obligation to 
the ship to keep her course and to do nothing temis- 
lead. Nor is the steamer called to act except where 
she is approaching a vessel in such a direction as to 
involve a risk of collision. She is required to take no 
precautions when there is no apparent danger. Was 
the Scotia, then, in fault? We have already said that 
she was not bound to take any steps to avoid a collision 
until danger of a collision should have been apparent, 
and we think there was no reason for apprehension 
until the ship light was seen closing in upon her. It is 
not the law that a steamer must change her course or 
must slacken her speed the instant she comes in sight 
of another vessel, no matter in what direction it may 
be.’ (See also The Earl of Elgin, L. R.,4 P. C. L.; 
Potomac, 8 Wall. 590; Williamson v. Barrett, 13 How. 
101).”’ 





BANKRUPT CORPORATION — RIGHTS OF 
CREDITORS, HOW AFFECTED BY 
BANKRUPTCY — JURISDICTION 
OF BANKRUPT COURT. 

SUPREME COURT OF THE UNITED STATES— 
OCTOBER TERM, 1875. 

New Lamp CHIMNEY COMPANY, plaintiff in error, v. 
ANSONIA BRASS AND COPPER COMPANY. 


In an actionina State court on nine promissory notes, 
defendant, a corporation, set up as a defense that it had, 
on its own application, been declared a bankrupt, and 
that plaintiffs had proved the claim and been paid a divi- 
dend. eld, that plaintiffs could maintain the action for 
the balance above the dividend. 

The bankruptcy of a corporation does not discharge a claim 

roved against it, beyond the amount paid as dividends 
n the bankruptcy proceedings. 

Want of jurisdiction in a bankrupt court must be clearly 

shown to be available in a collateral proceeding. 


RROR to the Supreme Court of the State of New 
York. 

Mr. Justice CLIFFORD delivered the opinion of the 
court. 

Corporations, whether moneyed, business or com- 
mercial, and joint-stock companies are subject to the 
provisions of the bankrupt act, and the thirty-seventh 
section of the act provides to the effect that upon the 
petition of any officer of any such corporation or com- 
pany, duly authorized by a vote of a majority of the 
corporators at any legal meeting called for the pur- 
pose, or upon the petition of any creditor or creditors of 
the same,made and presented in the manner provided 
in respect to other debtors, the like proceedings shall be 
had and taken as are required in other cases of voluntary 
or involuntary bankruptcy; but the same section pro- 
vides that no allowance or discharge shall be granted 
to any corporation or joint-stock company, or to any 
person or officer or member thereof. 14 Stats. at Large, 
535. 

Nine overdue promissory notes executed by the cor- 
poration defendants were held by the corporation 
plaintiffs, amounting to the sum of $5,266.94, and they 
instituted the present suit in the Supreme Court of 
the State to recover the amount. 

Service being made, the defendants appeared and 
set up as a defense in their answer that they, the 
defendants, had on their own application been declared 
bankrupt, and that the plaintiffs had proved the 
claim in suit in the bankrupt proceedings and had 
been paid a dividend on the same, and that they were 
thereby prevented under the bankrupt act from 
recovering the claim, or any part of the same, in a sub- 
sequent action. 

Issue being joined, the parties went to trial, and the 
bankrupt proceedings having been introduced in evi- 
dence, the defendants moved the court to dismiss the 
suit, insisting that the plaintiffs, having proved the 
claim in the bankrupt proceedings and received a 
dividend on the same, had waived the cause of action; 
but the presiding justice denied the motion, and 
directed the jury to render a verdict in favor of the 
plaintiffs for the balance due on the notes. Exceptions 
were duly filed by the defendants, and they appealed 
to the General Term, where the judgment was affirmed, 
the court holding that the bankrupt court had no 
jurisdiction to adjudge the defendant corporation 
bankrupt, and that the proceedings in bankruptcy 
were void. Brass & Copper Co. v. Lamp Chimney Co., 
64 Barb. 436. 

Still dissatisfied, the defendants appealed to the 
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Court of Appeals of the State, where the parties were 
again fully heard, and the Court of Appeals affirmed 
the judgment rendered by the court sitting in General 
Term, holding|that the the decree of the bankrupt 
court adjudging the defendant corporation bankrupt, 
and the subsequent proceedings in pursuance of the 
same, did not have the effect to discharge the corpora- 
tion from the claim in suit, beyond the amount paid 
to the plaintiffs as dividends, even though the claim 
was proved by the plaintiffs in the bankrupt proceed- 
ings. Same v. Same, 53 N. Y. 124; 8. C.,13 Am. Rep. 
476. 

Sufficient appears to show that the defendants are 
a manufacturing corporation, organized under the law 
of the State, which authorizes three persons to form 
such a corporation, and requires that the trustees 
shall be stockholders of the company. Sess. Laws 
1848, chap. 40, p. 54. 

Nothing being alleged to the contrary, it must be 
assumed that the corporation was duly organized, and 
it appears that a meeting of the trustees was duly 
called and notified to inquire into the condition of the 
affairs of the corporation, and that the meeting was 
regularly held, and it having been ascertained to the 
satisfaction of the meeting, that the corporation was 
insolvent, it was voted and resolved, by a majority of 
the trustees present, that the president of the company 
be required to file a petition in the District Court that 
the corporation may be adjudged bankrupt. Such a 
petition was accordingly filed, andif the president of 
the company was duly authorized to sign and file it, 
the plaintiffs do not deny that the bankrupt proceed - 
ings were regular. 

Two objections are taken to the jurisdiction of the 
Bankrupt Court, which in point of fact involve the 
same considerations. They are that the majority of 
the stockholders did not sign the petition filed in the 
District Court, and that the president of the corpora- 
tion was not authorized to sign it, which is a mere 
inference from the fact that the meeting, when the 
vote and resolution were adupted, was a regular meet- 
ing of the trustees; but inasmuch as the statute of the 
State requires that the trustees shall be stockholders, 
and no objection is made to the organization of the 
company, it may well be presumed that the trustees 
were stockholders, as required by law. 

As before remarked, three persons may form such a 
corporation, and the record shows that a majority of 
the trustees present adopted the vote and resolution, 
which necessarily implies that a minority did not con- 
cur, and, if not, then certainly there must have been 
three or more present, and the record does not show 
that the whole capital stock of the company is not 
owned by three persons. 

Viewed in the light of these suggestions, it follows 
that the want of jurisdiction in the Bankrupt Court is 
not clearly shown, and that the case is plainly one 
where every presumption should be that the action of 
the court was rightful. 

Due notice, it is conceded, was given to all concerned, 
and that the defendants appeared in the Bankrupt 
Court, and that they never made any objection to the 
jurisdiction of the court, and, in view of those circum- 
stances, the rule is, that every presumption is in favor 
of the legal character of the proceedings. Voorhees v. 
Bank, 10 Pet. 473. 

Concede that, still it is said that courts created by 
statute cannot have jurisdiction beyond what the stat- 
ute confers, which is true; but no such question arises 








in the case before the court, as all concede that the 
District Court had jurisdiction of the subject-matter, 
and that the defendants appeared and claimed and 
exercised every right which the bankrupt act conférs. 
They are, therefore, estopped to deny the jurisdiction 
of the court, nor are the plaintiffs in any better condi- 
tion, unless it appears that the bankrupt proceedings 
are actually void. Void proceedings, of course, bind 
no one not estopped to set up the objection, and, in 
order to establish the theory that the proceedings in 
this case are void, the plaintiffs deny that the president 
of the corporation was authorized to make and file the 
petition in the District Court. McCormick v. Picker- 
ing, 4 Comst. 279. 

Such a petition might properly be made by the presi- 
dent of the company, and be by him presented to the 
District Court, if he was thereto duly authorized at a 
legal meeting called for the purpose by a vote of a 
majority of the corporators; and whether he was so 
authorized or not was a question of fact, to be deter- 
mined by the District Court to which the petition was 
presented, and the ruie in such cases is, that if there 
be a total defect of evidence to prove the essential fact, 
and the court find it without proof, the action of the 
court is void; but when the proof exhibited has a legal 
tendency to show a case of jurisdiction, then, although 
the proof may be slight and inconclusive, the action 
of the court will be valid until it is set aside by a direct 
proceeding for that purpose. Nor is the distinction 
unsubstantial, as in the one case the court acts without 
authority, and the action of the court istvoid; but, in 
the other, the court only errs in judgment upon a 
question properly before the court for adjudication, 
and, of course, the order or decree of the court is only 
voidable. Staples v. Fairchield, 8 Comst. 46; Miller v. 
Brinkerhoff, 4 Denio, 119; Voorhees v. Bank, 10 Pet. 
473; Kinnier v. Same, 45 N. Y. 5389. 

Jurisdiction is certainly conferred upon the District 
Court in such a case if the petition presented sets forth 
the required facts expressly or by necessary implica- 
tion, and the court, upon proof of service thereof, 
finds the facts set forth in the petition to be true; and 
it is equally certain that the District Court has juris- 
diction of ‘‘all acts, matters and things’ to be done 
under and in virtue of the bankruptcy, until the final 
distribution and settlement of the estate of the bank- 
rupt and the close of the bankrupt proceedings. 14 
Stat. at Large, 518. 

Power, it is true, is vested in the Circuit Courts in 
certain cases to revise the doings of the District Courts, 
and in certain other cases an appeal is allowed from 
the District Court to the Circuit Court, but it is a suf- 
ficient answer to every suggestion of that sort that an 
attempt was made in the case to seek a revision of the 
decree in any other tribunal. Nothing of the kind is 
suggested, nor can it be, as the record shows a regular 
decree unreversed and in full force. 

Grant that, and still the proposition is submitted 
that the decree was rendered without jurisdiction for 
the reason assigned, and that that question is open to 
the defendants, even though the decree was introduced 
as collateral evidence in a suit at law or in equity in 
another jurisdiction. But the court here is entirely of 
a different opinion, as the District Courts are created 
by an act of Congress which confers and defines their 
jurisdiction, from which it follows that their decrees 
rendered in pursuance of the power conferred are en- 
titled in every other court to the same force and effect 
as the judgments or decrees of any domestic tribunal, 
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so long as they remain unreversed and are not an- 
pulled. Shawhan v. Merritt,7 How. 643; Huff v. Hutch- 
inson, 14 id. 588; Parker v. Danforth, 16 Mass. 299; 
Pecks v. Barnum, 24 Vt. 76; 2 Smith’s Lead. Cas. 
(7th ed.) 814. 

Judgments or decrees rendered in the District Courts 
may be impeached for the purpose of showing that the 
particular judgment or decree was procured for the 
purpose of avoiding the effect and due operation of 
the bankrupt act, and competent evidence is admissi- 
ble for that intent and purpose; but the judgment or 
decree of the District Court, in a case like the present, 
is no more liable to collateral impeachment, except to 
show that it was designed to prevent the equal distri- 
bution of the debtor's estate, than it is to such im- 
peachment in the court where it was rendered. 
Palmer v. Preston, 45 Vt. 159; Miller v. United States, 
11 Wall. 300. 

Authority to establish uniform laws upon the sub- 
ject of bankruptcy is conferred upon Congress, and 
Congress having made such provision in pursuance of 
the Constitution, the jurisdiction conferred becomes 
exclusive throughout the United States. By the act 
of Congress, the jurisdiction to adjudge such insolvent 
corporations as are described in the thirty-seventh 
section of the act, to be bankrupts. is vested in the 
District Courts, and it follows that such a decree is 
entitled to the same verity, and is no more liable to be 
impeached, collaterally, than the decree of any other 
court possessing general jurisdiction, which of itself 
shows that the case before the court is controlled by 
the general rule that where it appears that the court 
had jurisdiction of the subject-matter, and that pro- 
cess was duly served, or an appearance duly entered, 
the judgment or decree is conclusive, and is not open 
to any inquiry upon the merits. 2 Smith’s Lead. Cas. 
(7th ed.) 622; Freeman on Jurisd. (2d ed.), § 606; 
Hampton v. McConnell, 3 Wheat. 234; Gelston v. Hoyt, 
id. 312; Slocum v. Mayberry, 2 id. 10; Nations v. 
Johnson, 24 How. 203; D’ Arcy v. Ketcham, 11 id. 166; 
Webster v. Reid, id. 460. 

Such a decree adjudging a corporation bankrupt is 
in the nature of a decree in rem, as respects the status 
of the corporation; and, if the court rendering it has 
jurisdiction, it can only be assailed by a direct proceed- 
ing in a competent court, unless it appears that the 
decree is void in form or that due notice of the petition 
was never given. Way v. How, 10 Mass. 503; Ex parle 
Wieland, L. R., 8 Ch. App. 489; Ocean Bank v. Olcott, 
46 N. Y. 15; Revell v. Blake, L. R., 7 C. P. 308. 

2. Suppose that is so, then it is insisted by the de- 
fendants that the case before the court is controlled 
by the twenty-first section of the bankrupt act, which, 
among other things, provides that no creditor proving 
his debt or claim shall be allowed to maintain any suit 
at law or in equity therefor against the bankrupt, but 
shall be deemed to have waived all right of action and 
suit against the bankrupt, etc. 14 Stat. at Large, 526. 

Debtors, other than corporations and joint-stock 
companies, are certainly within that provision, and if 
corporations are also within it, then it follows that the 
judgment must be reversed, as the plaintiffs are not 
entitled to recover. Instead of that, the plaintiffs 
deny that corporations or joint-stock companies are 
within that provision, and insist that the case before 
the court is controlled by the thirty-seventh section 
of the bankrupt act, which provides that no allowance 
or discharge shall be granted to any corporation or 
joint-stock company, or to any person or officer or 





member thereof, which is the view of the case taken 
by the Court of Appeals of the State whose judgment 
is brought into review by the present writ of error. 
14 Stat. at Large, 535; Brass and Copper Co. v. Lamp 
Chimney Vo., 53 N. Y. 124; 8. C., 13 Am. Rep. 476. 

Difficulties, perhaps insurmountable, would attend 
the theory of the plaintiffs if the twenty-first section 
of the bankrupt act stood alone, but it does not stand 
alone, and being a part of a general system of statutory 
regulation, it must be read and applied in connection 
with every other section appertaining to the same 
feature of the general system, so that each and every 
section of the act may, if possible, have their due and 
conjoint effect without repugnancy or inconsistency. 

Statutes must be interpreted according to the intent 
and meaning of the legislature, and that intention 
must, if practicable, be collected from the words of 
the act itself, or if the language is ambiguous, it may 
be collected from other acts in pari materia, in connec- 
tion with the words, and sometimes from the cause or 
necessity of the statute; but where the language of 
the act is unambiguous and explicit, courts are bound to 
seek for the intention of the legislature in the words 
of the act itself, and they are not at liberty to suppose 
that the legislature intended any thing different from 
what their language imports. Potter’s Dwarris, 146. 

Words and phrases are often found, in different pro- 
visions of the same statute, which, if taken literally, 
without any qualification, would be inconsistent and 
sometimes repugnant, when, by a reasonable interpre- 
tation, as by qualifying both or by restricting one and 
giving to the other a liberal construction, all become 
harmonious and the whole difficulty disappears; and 
in sucha case the rule is that repugnancy should, if 
practicable, be avoided, and that if the natural import 
of the words contained in the respective provisions 
tends to establish such a result, the case is one where 
a resort may be had to construction for the purpose of 
reconciling the inconsistency, unless it appears that 
the difficulty cannot be overcome without doing vio- 
lence to the language of the law-maker. 

Section twenty-one, if taken literally, would require 
that the whole claim of every creditor proving his 
claim, who is included within its operation, should be 
forever discharged, but the thirty-third section of the 
act provides that no debt created by the fraud or 
embezzlement of the bankrupt, or by his defalcation 
as a public officer, or while acting in a fiduciary char- 
acter, shall be discharged under the bankrupt act. 
Such debts may be proved, and the provision is that 
the dividend shall be a payment on account of the 
debt, but it is incorrect to suppose that the creditor 
by proving such a debt waives ‘“‘all right of action 
and suit against the bankrupt.” On the contrary, it is 
well settled that no consequences can be allowed to 
flow from proving a debt which are inconsistent with 
the provisions of section thirty-three. Ea parte Rob- 
inson, 6 Blatch. 253; In re Rosenberg, 2 N. B. R. 81. 

Where the bankrupt has in all things conformed to 
his duty under the bankrupt act he is entitled to 
receive a discharge, and the thirty-fourth section pro- 
vides that a discharge duly granted shall, with the 
exceptions specified in the preceding section, release 
the bankrupt from all debts, claims, liabilities, and 
demands which were, or might have been, proved 
against his estate in bankruptcy. 

Debts due to the United States are not enumerated 
in the exceptions contained in section thirty-three, 
but all admit that such debts may be proved in the 
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bankrupt proceedings, and yet it is settled law that 
the certificate of discharge does not release any debt 
which the bankrupt owes to the United States. U.S. 
vy. Herron, 20 Wall. 253. 

Other examples of the kind might be referred to 
where it has become necessary to qualify, restrict, or 
limit certain provisions of the bankrupt act in order 
to reconcile seeming incongruities and inconsistencies, 
but those mentioned will be sufficient for the present 
investigation. 

Beyond all question corporations of the kind and joint- 
stock companies are brought within the provisions of 
the bankrupt act by the thirty-seventh section, and the 
whole administrative proceedings in respect to such 
bankrupt corporations and joint-stock companies are 
specifically regulated by that section as a separate 
feature of the bankruptcy system. Much of the 
system applicable to such corporations and companies, 
it is true, is borrowed by general phrases from the 
other sections of the same act, but only such portions 
of the same as are expressly or impliedly adopted by 
that section are applicable to such corporations and 
companies, as clearly appears from the distinct fea- 
tures of the regulations prescribed, which are as 
follows: 

(1) That the officer signing the petition for voluntary 
bankruptcy must be duly authorized by a vote of the 
majority of the corporators at a legal meeting called 
for the purpose. (2) That the petition for involuntary 
bankruptcy may be made and presented by any credi- 
tor or creditors in the manner provided in respect to 
debtors, without any specification as to the number of 
creditors or the amount of their debts. (3) That the 
like proceedings shall be had and taken as provided 
in the case of debtors. (4) That all the provisions in 
the act which apply to the debtor, or set forth his 
duties in regard to furnishing schedules and inven- 
tories, executing papers, submitting to examination, 
disclosing, making over, secreting, concealing, convey- 
ing, assigning, or paying away his money or property, 
shall in like manner and with like force, effect, and 
penalties apply toeach and every officer of such cor- 
poration or company, in relation to the same matters 
concerning the corporation or company and the money 
and property thereof. (5) That all payments, convey- 
ances and assignments declared fraudulent and void 
by the act, when made by a debtor, shall in like man- 
ner and to the like extent and with like remedies be 
fraudulent and void when made by a corporation or 
company. (6) That no allowance or discharge shall be 
granted to any corporation or joint-stock company, or 
to any person or officer or member thereof. (7) ‘That 
all the property and assets of any corporation 
declared bankrupt by proceedings under the bankrupt 
act shall be distributed to the creditors of the corpora- 
tion in the manner therein provided in respect to 
natural persons. 14 Stats. at Large, 535. 

Special regulations in respect to petitions are 
enacted by section thirty-seven of the bankrupt act, 
where the insolvent is a corporation or joint-stock 
company, different from those prescribed in cases 
where the insolvent party is a natural person or part- 
nership. But subject to the exception that no allow- 
ance or discharge shall be granted to any such corpo- 
ration or joint-stock company, all of the administra- 
tive proceedings are to be the same as in case of bank- 
rupt individuals, not because corporations are within 
the words of the other provisions of the bankrupt 
act, but because the thirty-seventh section of the 





act provides that the provisions of the act shall apply 
to such corporations and joint-stock companies; and it 
appears that all the administrative proceedings with 
that exception are required to be in conformity to the 
regulations prescribed in respect to individual bank- 
rupt debtors. 

By the terms of the section, corporations adjudged 
bankrupt are also made subject to the same duties as 
individual bankrupt debtors in regard to all the mat- 
ters therein specified; but the emphatic exception to 
all those general regulations is, that no allowance or 
discharge shall be granted to any corporation or joint- 
stock company, or to any person, officer or member 
thereof. 

Examined in the light of these suggestions it is as 
clear as any thing dependent upon the construction of 
a statute well can be, that Congress, in giving jurisdic- 
tion to the District Courts to adjudge moneyed, busi- 
ness and commercial corporations and joint-stock 
companies, bankrupt, never intended to adopt the 
introductory paragraph of section twenty-one or sec- 
tion thirty-two, as applicable tosuch corporations or 
companies. Neither corporations of the kind or 
joint-stock companies are within the words of either 
of those sections, and it is equally clear that nothing 
is contained in section thirty-seven to support such a 
conclusion, from which it follows that the claim of the 
plaintiffs, beyond the amount received as dividends, 
is not discharged by the proceedings in bankruptcy. 

Good and sufficient reasons may be given for grant- 
ing a discharge from prior indebtedness to individual 
bankrupts which do not exist in the case of corpora- 
tions, and equally good and sufficient reasons may be 
given for withholding such a discharge from corpora- 
tions which do not in any sense apply to individual 
bankrupts. Certificates of discharge are granted to 
the individual bankrupt ‘to free his faculties from 
the clog of his indebtedness ”’ and to encourage him to 
start again in the business pursuits of life with fresh 
hope and energy, uufettered with past misfortunes or 
with the consequences of antecedent improvidence, 
mismanagement or rashness. 

Many corporations, it is known, are formed under 
laws which affix to the several stockholders an indi- 
vidual liability to a greater or less extent for the debts 
of the corporation, which, in case certain steps are 
taken by the creditors, become in the end the debts 
of the stockholders. Such a liability does not in most 
cases attach to the stockholder until the corporation 
fails to fulfill its contract, nor in some cases until 
judgment is recovered against the corporation and 
execution issued and return made of nulla bona. 
Stockholders could not be held liable in such a case if 
the corporation is discharged, nor could the creditor 
recover judgment against the corporation as a neces- 
sary preliminary step to the stockholder’s individual 
liability. 

Consequences such as these were never contemplated 
by Congress, and the fact that they would flow from 
the theory of the defendants, if adopted, goes very far 
to show that the theory itself is unfounded and un- 
sound. Instances of such individual liability are not 
rare, and it appears that the law under which the 
defendants were organized makes the several stock- 
holders individually liable to the creditors of the com- 
pany, in an amount equal to the amount of their stock, 
for all debts and contracts of the company, until the 
whole amount of the capital stock is subscribed and 
paid. Sess. Laws of N. Y., 1848, p. 56, $10. 
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Bankrupts, other than corporations or joint-stock 
companies, if they have conformed in all things to 
their duty under the bankrupt act, are entitled to 
receive a certificate of discharge, and the provision is 
that such certificate shall operate to discharge such a 
bankrupt from all debts and claims which by said act 
are made provable against his estate, subject, of 
course, to the exceptions described in the thirty-third 
section of the same act. Bennett v. Goldtiwait, 109 
Mass. 494; Wilson v. Capuro, 41 Cal. 545; In re 
Wright, 36 N. Y. 174. 

Since this litigation was commenced, Congress has 
amended the twenty-first section of the bankrupt act, 
and provided that, where a discharge has been refused 
or the proceedings have been determined without a 
discharge, a verdict proving his debt or claim shall 
not be held to have waived his right of action or suit 
against the bankrupt. 18 Stats. at Large, 179. 

Comment upon that provision is unnecessary, as it 
clearly appears that the unamended act did not dis- 
charge the claim of the plaintiffs. 

Judgment affirmed. 


a 


UNITEDSTATES SUPREME COURT DECISIONS. 
— following decisions were announced in the 
Supreme Court of the United States, on Monday, 
January 24, 1876: 
COLLISION, 

Party in fault.— No. 64. Pitts v. The River & Lake 
Shore Steamboat Line. Appeal from the Circuit Court 
for the Eastern District of Michigan.— This is the 
affirmance of a decree below, holding that in a case of 
collision on the St. Clair river, in May, 1869, between 
the steamer Dare and the propeller Mayflower, the col- 
lision was wholly the fault of the propeller. Mr. Jus- 
tice Clifford delivered the opinion. 

EXECUTOR. 
Kittredge, ad- 


Form of judgment against. — No. 74. 
ministratrix, v. Roce and Husband. Error to the Cir- 
cuit Court for Louisiana.— This was an action by Mrs. 
Roce and her husband to recover, on two promissory 
notes, given to Dr. Kittredge, deceased, former hus- 
band of the administratrix and father of the plaintiff, 
in settlement of the latter’s share of her mother’s 


estate, the first wife of the doctor. The judgment 
was against the administratrix as such, and also as the 
tutrix of the minor children, against the objection 
that the suit could not be maintained against her in 
those capacities, and if it could, the claim was barred 
by limitation. The judgment is here affirmed, the 
court holding that the first objection is one of form 
rather than of substance, and remarking that, in com- 
mon-law actions, it is not usual to render two distinct 
judgments against executors in their personal and 
official capacities. The community of interests is 
liable and the judgment is correct. The objection as 
to the limitation, it is said, is not presented in the 
record, and it is not considered. Mr. Justice Bradley 
delivered the opinion. 
LAND TITLES. 


Construction of grant: remedy of claimant. No. 
802. Williams v. United States. Appeal from the 
District Court for California.— Some fifteen years ago 
the claimants obtained a judgment from the Land 
Commissioners, confirming their title to the land 
known as the Arrogoda la Saguna in Santa Cruz 
county, Cal., and in the proceeding the word “sites” 





was translated “league” instead of ‘* place.’’ Hence 
the title was for a league of land, etc., with a boundary 
given. They now petitioned to have the word cor- 
rected so as to give them “‘the place’’ known by the 
name stated without being limited to a league, claim- 
ing that the grant was for the entire place. The 
court held that the decision of the land commissioners 
was never legally transferred to the District Court so 
as to give it jurisdiction of the case, and the claimants 
having acquiesced so long in the decree as made, were 
without legal remedy. This court affirm that decree, 
finding no error. Mr. Justice Clifford delivered the 
opinion. 
LEASE. 

Church property.— Stroll et al. v. Rutherford. Error 
to the Supreme Court of the District.— This was a 
suit brought on a lease made by Dr. Gurley and others, 
representing a church extension committee. There 
was a verdict for the plaintiff at the trial, but the Gen- 
eral Term reversed the case and ordered a judgment 
for the defendant, on the ground that there was no 
authority for the lease, as it showed upon its face that 
the committee had no title to the premises. This 
court reverses that judgment, directing a judgment to 
be entered upon the verdict, holding that every rea- 
sonable presumption is to be made in favor of the va- 
lidity of the lease, and that there is nothing in the re- 
citals inconsistent with the holding of the legal title by 
the committee in trust to enable them the better to dis- 
charge their duties toward the property of the church. 
The act done pre-supposes the prior act necessary to 
give it validity, and it is a fair inference from the lan- 
guage used that the lessors had such an estate or title 
in trust as would warrant the giving of the lease, and 
would render it valid. According to the view below, 
it is said that the lessee could not only have occupied 
the premises without performing his covenants, but at 
the end of the term, he could have held possession in 
defiance of the lessors. This would be contrary to 
reaspn, justice and the law. Mr. Justice Swayne deliv- 
ered the opinion. 

PATENT. 

Novelty.— No. 67. Ives & Green v. Hamilton, admin- 
istratriz. Error to the Cireuit Court for the District 
of Michigan.— This was the aflirmance of a judgment 
sustaining a patent to Hamilton for an improvement 
in saw-mills, and against the plaintiffs in error for an 
infringement. It is held that the improvement was 
novel and the proper subject of a patent, and that the 
specifications were sufficient. Mr. Justice Bradley 
delivered the opinion. 

PROMISSORY NOTE. 

Insolvency of maker.— No. 73. Willis et al. v. H. B. 
Claflin & Co. Error to the Circuit Court for the North- 
ern District of Mlinois.—This was asuit by Claflin & Co., 
as assignees of certain promissory notes, against the 
plaintiffs in error as assignors on their contract of assign- 
ment, under the Illinois statute, which makes them lia- 
ble if due diligence is used as against the maker in 
case a suit against him would be availing, and he is 
within the jurisdiction. On the trial it was observed 
that the makers had been adjudicated bankrupts in 
Wisconsin, and that they were insolvent when the 
notes became due. Such evidence was received against 
the objection of the assignors, the court holding it ad- 
missible under a general declaration of insolvency, 
and the ruling is affirmed here. Mr. Justice Davis de- 
livered the opinion. 
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SALE. : 

Representation: financial securities.—No. 730. Otis 
etal. v.Cullum. Error to the Circuit Court for Kansas. 
—In this case the defendant in error is sued as the 
receiver of the First National Bank of Topeka, Kan., 
to recover the value of certain Topeka securities sold 
by the bank to the plaintiffs in error. The judgment 
below was that there could be no recovery, as the plain- 
tiffs purchased the securities of their own motion, 
without representation of the bank. That judgment 
is here affirmed, the court remarking that the plain- 
tiffs got exactly what they intended to buy and did 
buy without guaranty. Mr. Justice Swayne delivered 
the opinion. 

SET-OFF. 

When not allowable.— No. 126. Forsythe v. Kimball, 
assignee. Appeal from the Circuit Court for the 
Northern District of Ilinois.—This was the affirm- 
ance of the decree of the Circuit Court refusing For- 
sythe a set-off of certain indebtedness due the Mutual 
Security Insurance Company against an alleged in- 
debtedness of the company due to him on policies of 
insurance, on the ground that the indebtedness was 
not individual. Mr. Justice Swayne delivered the 
opinion. 

STOCK. 

Certificates — powers of Court of Equity.—No. 51.— 
Mississippi and Missouri Railroad v. Cromwell. Ap- 
peal from the Circuit Court of lowa.—This bill was 
filed to compel the railroad company to transfer to the 
complainant in its books and to issue to him a certifi- 
cate for certain shares of stock which he claimed to 
have purchased at a sale on execution. The court hold 
that as the stock of the company had become worth- 
less, and had gone with its franchises and the small 
percentage the stockholders had expected to realize, 
and consequently it could have been nothing but an 
empty name, kept afloat only for speculative purposes, 
the proceeding is not such as should recommend it to 
a court of equity. The parties to such a transaction 
ought at least to be left to their remedies at law. A 
court of equity, it is said, should have no sympathy 
with any such contrivances to gain a contingent or 
speculative advantage, if such was sought. Reversed, 
with directions to dismiss the bill. Mr. Justice Brad- 
ley delivered the opinion. 

TELEGRAPH. 

Construction of contract relating to.—No. 61. The 
Western Union Telegraph Company v. The Western 
and Atlantic Railroad Company. Appeal from the 
Circuit Court for the Northern District of Georgia.— 
This was a contest concerning aline of telegraph along 
the road of the railroad company which it holds under 
the State of Georgia. The State claimed to have pur- 
chased the line and its appurtenances from the tele- 
graph company, and averred ownership. The tele- 
graph company claimed that the contract was one of 
lease only, and the question was of the proper con- 
struction of the contract. The court below sustained 
the position of the State, dismissing the bill. This 
court holds that the State did not purchase, but that 
the contract was for the use of the line, its batteries, 
etc., the ownership remaining in the telegraph com- 
pany. The defendant company is held to be concluded 
by the rights of the State, under which it holds, and 
can use the property only as the State was entitled to 
use it under the contract, and so long as the road gets 
the benefit of the contract by the use of the wire, etc., 
it must abide also by the terms of the contract in 





other respects. Decree reversed with directions to 
refer the case to a Master, to state an account on the 
terms of the contract between the State and the tele- 
graph company and between the complainant and 
defendant for the time the defendant has used the 
wire put up under the contract, and to render a decree 
for that amount. Mr. Justice Miller delivered the 
opinion. 
———_>___—_— 


LIABILITY OF STOCKHOLDER IN BANKRUPT 
CORPORATION. 


SUPREME COURT OF THE UNITED STATES— OCTO- 
BER TERM, 1875. 


SANGER, plaintiff in error, v. UPTON, assignee. 


The holder of stock in a bankrupt corporation is liable to 
the assignee for a balance unpaid on such stock, not- 
withstanding the stock certificates set forth that the 
balance is subject to the call of the directors, and no 
such call has been made. 

It is not yp that the stockholders of a corporation 
should be present when a decree in bankruptcy inst 
the corporation is pronounced, or when an Lodee is 
made requiring them to pay balances on stock held by 


them. 
What constitutes stockholder considered. 


RROR to the Circuit Court for the Northern Dis- 
trict of Illinois. Mr. Justice Swayne delivered 
the opinion of the court. 

Several errors are assigned and relied upon touching 
the admission of evidence and the instructions given 
to the jury. 

We shall give our views of the case as it is presented 
in the record, so as to meet these objections without 
adverting specifically to any of them. 

The original charter of the Great Western Insurance 
Company fixed its capital at $100,000. By an amend- 
ment of the charter the capital was increased to 
$5,000,000. It became insolvent. A petition was filed 
against it in the District Court of the United States 
for the Northern District of Illinois, and on the 6th 
of February, 1872, it was adjudged a bankrupt. On 
the 11th of April, 1872, the defendant in error was ap- 
pointed its assignee in bankruptcy. Upon the appli- 
cation of the assignee the District Court made an or- 
der that the balance unpaid upon the stock held by the 
several stockholders should be paid to the assignee on 
or before the 15th of August, 1872; that notice of the 
order should be given by publication in a newspaper or 
otherwise, and that, in default of payment, the assignee 
should proceed to collect the amount due from each 
delinquent. The assignee gave notice by publishing 
the order accordingly, and by mailing a copy, with a 
demand of payment, to each stockholder. The plain- 
tiff in error was so notified. It was claimed that she 
was the owner of $10,000 of the stock, upon which it 
was alleged there was due sixty percent. The original 
charter required the payment of five per cent of the 
capital stock, and that the balance should be secured 
in the manner prescribed. The amended charter is 
silent upon the subject. The stock certificates 
issued by the company set forth that twenty per 
cent was to be paid in four quarterly installments 
of five per cent each, ‘‘the balance being subject to 
the call of the directors, as they may be instructed by 
the majority of the stockholders represented at any 
regular meeting.”’ 

This was a regulation of the company and not a re- 
quirement of either the original or amended charter. 
It did not appear that any call was ever made by the 
directors or authorized by the stockholders. 

The plaintiff in error having failed to pay pursuant 
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to the order of the court, this suit was instituted by 
the assignee, 

The order was conclusive as to the right of the as- 
signee to bring the suit. Jurisdiction was given to the 
District Court by the bankrupt act (Rev. Stat. U.S., 
§ 4972) to make it. It was not necessary that the 
stockholders should be before the court when it was 
made, any more than that they should have been there 
when the decree of bankruptcy was pronounced. That 
decree gave the jurisdiction and authority to make the 
order. The plaintiff in error could not, in this action, 
question the validity of the decree, and for the same 
reasons she could not draw into question the validity 
of the order. She could not be heard to question 
either, except by a separate and direct proceeding had 
for that purpose. She might have applied to the Dis- 
trict Court to revoke or modify the order. Had she 
done so she would have been entitled to be heard, but 
it does not appear that any such application was made. 
As a stockholder, she was an integral part of the cor- 
poration. In the view of the law she was before the 
court in all the proceedings touching the body of which 
she wasa member. In point of fact, stockholders in 
such cases can hardly be ignorant of the measures 
taken to reach the effects of the corporation. If they 
choose to rest supine until cases against them, like this, 
are on trial, they must take the consequences. Not 
having spoken before, they cannot be permitted to 
speak then, especially to make an objection which 
looks rather to the embarrassment and delay than to 
the right and justice of the case. A different rule 
would be pregnant with mischief and confusion. Hall 
v. U.S. Ins. Co.,5 Gill, 484; Sagory v. Dubois, 3 Sandf. 
Ch. 510. 

This court has applied the same rule to an order 
made by the comptroller of the currency, under the 
50th section of the national bank act, appointing a re- 
ceiver, and directing him to proceed to make collec- 
tions from the stockholders of an insolvent bank. 
Kennedy v. Gibson et al., 8 Wall. 505. 

In that case it was said: ‘It is for the comptroller 
to decide when it is necessary to institute proceedings 
against the stockholders to enforce their personal lia- 
bility, and whether the whole orany part, and if a part, 
how much should be collected. These questions are 
referred to his judgment and discretion, and his de- 
termination is conclusive. The stockholders cannot 
controvert it. Its validity cannot be questioned in the 
litigation that may ensue. He may make it at such 
time as he may deem proper, and upon such data as 
shall be satisfactory to him.” 

This principle was applied also in Cadle, receiver, v. 
Baker & Co., 20 Wall. 650. 

It was competent for the court to order payment of 
the stock, as the directors, under the instruction of a 
majority of the stockholders, might, before the decree 
in bankruptcy, have done. The former is as effectual 
as the latter would have been. It may, perhaps, be 
well doubted whether the stockholders would have 
voluntarily imposed such a burden upon themselves. 
The law does not permit the rights of creditors to be 
subjected tosuch atest. It would be contrary to the 
plainest principles of reason and justice to make pay- 
ment by the debtor for such a purpose in anywise de- 
pendent upon his own choice. A court of equity has 
often made and enforced the requisite order in such 
cases. The bankrupt court possessed the same power 
in the case in hand. The order rests upon a solid foun- 
dation of reason and authority. Ward v. The Gris- 





wold Manufac. Co., 16 Conn. 599; Adler v. The Mil. 
Pat. Brick Manufac. Co. et al., 13 Wis. 61; Sagory v. 
Dubois, 3 Sandf. Ch. 510; Man v. Pentz, 2 id. 285. 

A resolution or agreement that no further call shall 
be made is void as to creditors. 3 Sandf. Ch., supra. 
An agreement that a stockholder may pay in any other 
medium than money is also void as a fraud upon the 
other stockholders and the creditors as well. Henry 
et al. v. Vermillion & A. R. R. Co., 17 Ohio St. 187. 
The owner of stock cannot escape liability by taking 
it in the name of his infant children. Roman v. Fry, 
6 J. J. Marsh. 634. Nor is it any defense to show 
that the holder took and held the stock as the agent of 
the corporation, to sell for its benefit. Allibone v. 
Hager, 46 Penn. St. 48. 

The capital stock of an incorporated company is a 
fund set apart for the payment of its debts. Itisa 
substitute for the personal liability which subsists in 
private copartnerships. When debts are incurred, a 
contract arises with the creditors that it shall not be 
withdrawn or applied, otherwise than upon their de- 
mands, until such demands are satisfied. The cred- 
itors have a lien upon it in equity. If diverted, they 
may follow it as far as it can be traced, and subject it 
to the payment of their claims, except as against 
holders who have taken it bona fide for a valuable con- 
sideration and without notice. It is publicly pledged 
to those who deal with the corporation, for their secu- 
rity. Unpaid stock is as mucha part of this pledge 
and as much a part of the assets of the company as 
the cash which has been paid in upon it. Creditors 
have the same right to look to it as to any thing else, 
and the same right to insist upon its payment as upon 
the payment of any other debt due to company. As 
regards creditors, there is no distinction between such 
a demand and any other asset which may form a part 
of the property and effects of the corporation. Cur- 
ran v. Arkansas, 15 How. 308; Wood v. Dummer, 3 
Mason, 308; Slee v. Bloom, 19 Johns. 474; Briggs v. 
Penniman, 8 Cow. 387; Society, eto., v. Abbot, 2 Beav. 
559; Walworth v. Holt, 4 Mylne & Craig, 789; Ward v. 
Griswoldville Man. Co., 16 Conn. 598; Fowler v. Robin- 
son, 31 Me. 789; Angel & A. on Corp., § 600, and post; 
Wright v. Petrie, 1 Smedes & M. 319; Nevitt v. Bank 
Port Gibson, 6jid.; Nathan v. Whitelock, 3 Edw. Ch. 
215; 4 Amer. Law Mag. 93. 

The earliest authority upon the point under consid- 
eration is Dr. Salmon v. The Hamborough Company, 
decided in 1670, 1 Cases in Chancery, 204; 6 Viner’s 
Abridg. 310-11. The bill in that case alleged that Sal- 
mon held a bond of the company of £1,800, given to him 
for lent money. The company was incorporated, and 
had power to assess rates upon cloths, in which it 
dealt, ‘‘and by poll on every member, to defray the 
charges of the company.’’ The company had imposed 
rates accordingly, to wit: ‘‘4s. 6d. upon every white 
cluth exported, and divers others, and thereby raised 
eight thousand pounds per annum,”’ etc. 

* And the bill did charge, that the company having 
no common stock, the plaintiff had no remedy at law 
for his debt, but did charge that their usage had been 
to make taxes, and levy actions upon the members and 
their goods, to bear the charge of their company to 
pay their debts, and did complain that they now did 
refuse to execute that power, and did particularly 
complain against divers of the members by name, that 
they did refuse to meet and lay taxes, and that they 
did pretend want of power by their charter to lay such 
taxes; whereas, they had formerly exercised power, 
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and thereby gained credit; whereupon the plaintiff 
lent them two thousand pounds, which was for the 
use and support of the company’s charge, and so 
ought to be made good by them, and so prayed to be 
relieved.” 

The company, though served with a process, failed 
to appear. ‘But divers particular members being 
served in their natural capacities, did appear and de- 
mur for that they were not in that capacity liable to 
the plaintiff’s demand.’’ The Lord Chancellor sus- 
tained the demurrer, and as to them dismissed the bill. 
The case was taken by appeal to the House of Lords. 
There the decree of the Chancellor was reversed and 
the case was remanded to his court with directions to 
cause the officers of the company “ to make such levia- 
tion upon every member of said company who is to be 
contributory to the public charge, as shall be suffi- 
cient to satisfy the said sum to be decreed to the 
plaintiff in this cause, and to collect and levy the same, 
and to pay it over to the plaintiff as the court shall di- 
rect.”” Ample provision was made in the decree for 
the enforcement of this order. See, also, Curson v. 
The African Co., decided in 1682, 1 Vernon, 124. 

By the deed of assignment all the property and 
effects of every kind which belonged to the company 
when the petition to have it declared a bankrupt was 
filed, passed to the assignee. Rev. Stat. U. S., § 5044; 
Bump on Bankruptcy, 473, 478. He was clothed with 
the power and duty to sue whenever suit was neces- 
sary. The statute in terms gave him the same right in 
any litigation he might institute which the bankrupt 
would have had ‘if the decree in bankruptcy had not 
been rendered and no assignment had been made.” 
Id., § 5047; Bump on Bankruptcy, 528. The liability 
of the plaintiff in error, and the right and title of the 
company were legal in their character. If the com- 
pany had sued, it might have sued at law. The rights 
of the company passed to the assignee, and he also 
could enforce them by a legal remedy. The assignee 
was subrogated to all the rights, legal and equitable, 
of the bankrupt corporation. This suit was, there- 
fore, well brought in the form adopted. Hall v. U. S. 
Ins. Co., 5 Gill, 484. 

The assignee might have filed a bill in equity against 
all the delinquent shareholders jointly. Oglevie et al. 
v. Knox Ins. Co. et al., 22 How. 380. But if the com- 
pany is utterly insolvent, in any event, a separate ac- 
tion at law in each case is much to be preferred. It is 
cheaper, more speedy, and more effectual. If the con- 
tingency should occur that the assets realized exceed 
the liabilities to be met, the District and Circuit 
Courts will see that no ,wrong is done to those ad- 
versely concerned. It is not to be doubted that this 
power will be exercised upon all proper occasions. 

Upon the trial a large mass of testimony was given 
by the plaintiff, consisting of a prospectus and the 
original charter of the company, certified copies of the 
papers in the office of the Secretary of the State touch- 
ing the amendment to the charter, the deed of the 
register to the assignee, the petition of the assignee 
and order of the District Court relative to further 
stock payments, and proof of the publication of the 
order and of the sending a copy of the order, with a 
demand of payment, to the defendant by mail. The 
admission of all this evidence was excepted to. Further 
testimony was given tending to prove that the defend- 
ant bought and received from the company two stock 
certificates of $5,000 each, dated March 10, 1870, in the 
usual form, and in all respects complete, except that 





there was a blank for the name of the owner, which 
was not filled up. 

And further, ‘‘That said defendant paid for said 
stock twenty per cent of the par value of the same, 
paying part of said twenty per cent in North-western 
land scrip, and giving her notes for the balance of said 
twenty per cent, which notes were duly paid to said 
company, and that said stock stood in her name upon 
the books of said company, and that there was evi- 
dence introduced tending to show that she received a 
dividend from said company thereon; and that shortly 
after the fire of October 9, 1871, General Stewart, the 
president of the company and brother of defendant, 
paid for her a call of twenty per cent made upon said 
certificates of stock by the company, but that said de- 
fendant never authorized such payment, but repu- 
diated the same, and that no more than forty per cent 
had ever been paid on said stock; no evidence was in- 
troduced tending to show that said defendant ever 
subscribed for said certificates of stock, or for any 
stock of said company, or that her name appeared on 
any list of stockholders of said stock circulated by 
said company; no other express contract was shown to 
have been madejbetween said company and defendant.”’ 

The court charged the jury, in effect, that if they 
believed the testimony, the defendant was liable. The 
charge was excepted to by the defendant. It was 
clearly correct. The only question was, whether she 
owned the stock. No one elseclaimed it. The certiti- 
cates were issued and delivered to her. They be- 
longed to her. They were the muniment of her title. 
She could have filled the blanks with her name when- 
ever she thought proper. She had paid to the com- 
pany all that was then payable, and subsequently re- 
ceived a dividend. Her name was placed upon the 
stock list. These facts were conclusive against her. 
She was estopped from denying her ownership. She 
could not assert her title if there were a profit, and 
deny it if there were a loss. The certificates showed 
the par of the stock and the amount to be paid. Upon 
receiving them the law implied an agreement on her 
part to respond to the balance whenever called upon 
in any lawful way to do so. No special express agree- 
ment, written or oral, was necessary. The former was 
as obligatory as the latter could have been. It would 
be a mockery of justice to permit such an objection 
to prevail. Ellis v. Schmoeck and Thomas, 5 Bing. 521; 
Doubleday v. Musket et al.,7 id. 110; Harvey etal. v. 
Kay, 9 Barn. & Cress. 356; Upton, assignee, v. Tribil- 
cock, not yet reported. 

Where there are defects in the organization of a cor- 
poration which might be fatal upon a writ of quo war- 
ranto, a stockholder who has participated in its acts 
as a corporation de facto, is estopped to deny its right- 
ful existence. Eaton et al. v. Aspinwall, 19 N. Y. 119; 
Abbot v. Aspinwall, 26 Barb. 202. 

Where a party executes a deed poll reserving rent, 
and the grantee enters into possession, he is under the 
same liability to pay such rent as if the deed were an 
indenture inter partes, and he had executed it. The 
law implies a promise to pay which may be enforced 
by an action of indebitatus asswmpsit. Goodwin et al. 
v. Gilbert et al.,9 Mass. 484. It has been held fre- 
quently in cases of this class, where the instrument 
was under seal and executed by only one of the parties, 
that covenant would lie against the other. Finley v. 
Simpson, 2 Zab. 310. 

We find no error in the record, and the judgment is 
affirmed. 
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LIFE INSURANCE—LETTERS OF ADMINIS- 
TRATION AS PROOF OF DEATH OF 
SUBJECT INSURED. 


SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1875. 


MutvAt BeneritT Lire Ins. Co., plaintiff in error, v. 
TISDALE. 


In an action on a life insurance policy, letters of adminis- 
tration upon the estate of the subject insured, issued 


by a probate court, do not afford legal evidence of 
death. 


RROR to the Circuit Court of the United States 
for the District of Iowa. 

Mr. Justice Hunt delivered the opinion of the 
court. 

This action was brought upon a policy of insurance 
issued to Mrs. Tisdale upon the life of her husband. 
Evidence was given tending to show the death of Mr. 
Tisdale on the 24th of September, 1866. This evi- 
dence consisted chiefly in the sudden and mysterious 
disappearance of Mr. Tisdale, under circumstances 
making probable his death by violence. It would 
seem from the charge of the judge that evidence was 
given by the defendant tending to show that he had 
been seen alive some months after the date of his sup- 
posed death. 

To sustain her case the plaintiff offered in evidence 
letters of administration upon the estate of her hus- 
band, issued to her by the County Court of Dubuque 
county, Iowa. The defendant objected to the admis- 
sion of this evidence. The objection was overruled 
and the letters were read in evidence, to which the 
defendant excepted. 

The same question is presented, and perhaps with 
more distinctness, in the charge of the judge. He 
said to the jury: ‘‘ The real question is whether Edgar 
Tisdale was dead at the time of issuing the letters of 
administration. It is incumbent on the plaintiff to 
prove that fact. She has shown as evidence of that 
fact letters of administration issued to her as admin- 
istratrix by the probate judge. It is the duty of the 
court to instruct you that this makes a prima facie case 
for the plaintiff, and changes the burden of proof 
from the plaintiff to the defendant. * * * With- 
out contradictory evidence, these (the letters of ad- 
ministration) give the plaintiff the right to recover.” 
To the charge in this respect the defendant excepted. 

In an action brought, not as administrator, but in an 
individual character, to recover an individual debt, 
where the right of action depends upon the death of 
a third party, to wit, an insurance upon his life, do 
letters of administration upon the estate of such per- 
son, issued by the proper probate court, afford legal 
evidence of his death? This is the question we are 
called upon to decide. It is presented sharply, and is 
the only question in the case. 

The authority in favor of the admission of the let- 
ters as evidence of the death of the party, ina suit 
between strangers, is a general statement to that effect 
in 1 Greenl. Ev., §550. The cases cited by the writer 
in support of the proposition are Thompson v. Donald- 
son, 3 Ep. 64; French v. French, Dick. 268; Hamblin’s 
case, 3 Rob. La. Rep. 130; Jeffers v. Radcliff, 10 N. H. 
245. In the case first cited the authority does not sup- 
port Mr. Greenleaf’s statement. It was held that the 
letters did not afford sufficient proof of death, and no 
further evidence being given the verdict was against 
the claimant. In French v. French the court held in 





terms against the theory that the letters were evi- 
dence of death, *‘ but under all the circumstances ad- 
mitted the probate as evidence of death.’’ This case 
was that of a bill filed by an heir against one in pos- 
session of the estate, and in that case Mr. Greenleaf 
hardly contends that the letters are evidence of death. 
In Tisdale v. Con. Life Ins. Co., 26 Iowa, 177, and in 
the same case in 28 Iowa, 12, cited by the defendant 
in error, the law was held as claimed by her. The 
other cases cited by the defendant in error, includ- 
ing Hamlin’s case, are those where the administrator 
or executor was a party to the suit in his representa- 
tive capacity, in relation to which a different rule pre- 
vails. 

In the New Hampshire case, above cited, there was 
evidence to sustain the ruling independently of the 
letters, and the case concedes that the law is other- 
wise in England, and bases itself upon the peculiar 
organization of the courts of that State. 

On the other hand, the text-writers, Phillips on Evi- 
dence (2d vol. 93, m, edition 1868), Tamlyn (48 Law Li- 
brary), 154, referring to Moons v. Des Bernalles, Hub- 
back on Succession, 162 (51 Law Library), concur 
against the rule laid down by Mr. Greenleaf. 

In Moons v. Des Bernalles, 1 Rus. 307, it was held 
that letters of administration were not prima facie 
evidence of death, and the defect was supplied by 
other evidence. Lord Eldon says, in Clayton v. Gra- 
ham, 10 Ves. 288, that it is the constant practice to re- 
quire proof of death, and that probate is not sufficient. 
In Leach v. Leach, 8 Jur. 211, Sir Knight Bruce re- 
fused to order the payment of money upon letters 
alone, but required other evidence. In Blackham’s 
case, 1 Salk. 290, it was held that the sentence of the 
spiritual court in granting letters is not evidence upon 
any collateral matter which would have prevented the 
issuing of the letters. 

In speaking of judgments in rem, and where the 
judgment may be evidence against one not a party or 
privy to it, Mr. Starkie says: ‘‘ This class comprehends 
cases relating to marriage and bastardy where the 
ordinary has certified; sentences relating to marriage 
and testamentary matters in the spiritual court.’ 
1 Stark. on Ev. 372,m. What is meant by this is ex- 
plained at a subsequent place, where he says: ‘‘ The 
grant of a probate in the spiritual court is conclusive 
evidence against all as to the title to personalty, and 
to all rights incident to the character of an executor 
or administrator.” Id. 374,m. He cites in support of 
this statement the case of Allen v. Dundas, 3 T. R. 
125, that payment of money to an executor who has 
obtained probate of a forged will is a discharge to the 
debtor. The grant is conclusive in all business trans- 
acted as executor, and concerning the duties of the 
executor, that it was properly made. 

This accords with the principle hereafter laid down. 

The chief ground of argument to admit letters tes- 
tamentary as evidence of the death of the party, is 
that the order of the probate court issuing them, is an 
order or judgment in rem. But a judgment in rem is 
not prima facie evidence; it is conclusive of the point 
adjudicated unless impeached for fraud. 1 Stark. on 
Ev. 372, m., Freeman, infra. If admissible on this 
principle, the letters were conclusive evidence of the 
death of Tisdale. But this is not claimed by any ar- 
gument. 

Again, the probate court has never adjudicated that 
Tisdale was dead. Death was not the res presented 
to it. Shall Mrs. Tisdale receive letters testamentary, 
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was the res, and upon that only has there been an ad- 
judication. Hubback, supra, 162, m. 

The letters testamentary issued to an administrator 
by a probate court, as a general rule, are evidence only 
of their own existence. They prove, that is to say, 
that the authority incident to that office or duty has 
been devolved upon the person therein named; that 
he has been appointed, and that he is executor or ad- 
ministrator of the party therein assumed to have 
departed this life. Different States have different pro- 
visions as to who may be executor or administrator, 
excluding some persons and preferring others, in the 
order and manner in their statutes specified. Thus, 
persons convicted of infamous crime are excluded 
from this office, and persons of notoriously evil lives 
may be passed by in the discretion of the probate 
court. Sons or daughters or widows are entitled to 
take in preference to others; unmarried women are 
entitled in preference to married women. Certain 
notices may be, and usually are, required to be given 
of the proceedings to obtain letters testamentary. On 
all this class of subjects the letters are the evidence 
that the proceedings have been regularly taken, and 
that the person or persons therein named are those by 
law entitled to, the office. Upon these points the 
court has adjudicated. No proof to the contrary can 
be admitted in an action brought by the executor as 
such. Parties wishing to contest that point, must do 
it before the probate court, at the time application is 
made for issuance of the letters, or upon subsequent 
application, as the case may require. 

In an action brought by such executor or adminis- 
trator touching the collection and settlement of the 
estate of the deceased, they are conclusive evidence 
of his right to sue for and receive whatever was due to 
the deceased. The letters are conclusive evidence of 
the probate of the will. It cannot be avoided col- 
laterally by showing that it is a forgery, or that there 
is a subsequent will. The determination of the pro- 
bate court is upon these precise points and is conclu- 
sive. 2 Smith's Lead. Cas.,6th Am. ed., 669; Vander- 
pool v. Van Valkenberg, 6 N. Y. 190; Collins v. Ross, 
2 Paige, 396; Freeman on Judg’ts, 507, citing numer- 
ous cases. 

If the present suit were brought by the plaintiff as 
executor or administrator to collect a debt due to her 
deceased husband, or to establish a claim arising under 
a will, of which probate had been made by her, she 
would have been within these rules. The letters tes- 
tamentary would not only have been competent evi- 
dence, but they would have been conclusive of her 
right to maintain the action, and unimpeachable ex- 
cept for fraud. Such, however, is not the case before 
us. The suit is by the plaintiff as an individual, to 
recover a debt alleged to be due to her as an indi- 
vidual. It is a distinct and separate proceeding, in 
which the question of the death of the husband comes 
up collaterally. The books abound in cases which 
show that a judgmeut upon the precise point in con- 
troversy cannot be given in evidence in another suit, 
against one not a party or privy to the record. This 
rule is applied not only to civil cases, but to criminal 
cases, and to public judicial proceedings, which are of 
the nature of judgments in rem. 

If an indictment for an assault and battery by A 
upon B is prosecuted to a conviction, the judgment 
for some purposes is conclusive evidence. Thus, upon 
a subsequent indictment for the same offense, it would 
be conclusive in favor of A that he had been once 








tried for the same offense aud convicted, and that he 
could not again be put in jeopardy therefor. But if 
A sues B for the same assault and battery, it cannot 
be doubted that it would be incompetent to introduce 
the record in the criminal case as evidence of the of- 
fense. For this purpose it is “‘inter alios acta.” B 
was no party to that proceeding. In theory of law he 
was not responsible for it or capable of being bene- 
fited by it. 1 Stark. on Ev. 317, m. 

So, if B should afterward be indicted for an assault 
upon A, arising out of the same transaction, the rec- 
ord would not be competent evidence to show that A, 
and not B, was in fact the offending party. 

In some States provision is made for the admeasure- 
ment and setting apart of dower to the widow of a 
deceased person. Officers are appointed for this pur- 
pose, who make their certificate awarding particular 
property to her use, and file their report in the proper 
office. Although this certificate is judicial in its char- 
acter and assumes that the deceased had title to the 
property described, and the certificate is valueless ex- 
cept upon that supposition, it has still been held that 
it is no evidence of title, and that the title must be 
proved as in other cases. Jackson v. Randall, 5 Cow. 
168; Same v. Ely, 6 id. 316. 

It has been held that a comptroller’s deed for the 
non-payment of a tax due the State is not even prima 
facie evidence of the facts giving him the right to sell, 
such as the assessment and non-payment of the tax, 
although they are recited in the deed, and this deed is 
in compliance with the statute. These facts must have 
existed to give a right to sell, but they are not estab- 
lished by the deed. They must be made out by inde- 
pendent proof. Tullman v. While, 2 N. Y. 66; Wil- 
liams v. Peyton, 4 Wheat. 77; Beekman v. Bigham, 5 
N. Y. 366. 

A certificate of naturalization issues from a court of 
record when there has been the proper proof made of 
a residence of five years, and that the applicant is of 
the age of twenty-one years, and is of good moral 
character. This certificate is, against all the world, a 
judgment of citizenship, from which may follow the 
right to vote and hold property. It is conclusive as 
such, but it cannot, in a distinct proceeding, be intro- 
duced as evidence of the residence or age at any par- 
ticular time or place, or of the good character of the 
applicant. Campbell v Gordon, 6 Cr. 176; Stark v. 
Chesapeake Ins. Co., 7 id. 420. 

The certificate of steamboat inspectors, under the 
act of congress of 1852, is evidence that the vessel was 
inspected by the proper officer, but it is held that it is 
not evidence of the facts therein recited, when drawn 
in question by a stranger, although the officer was re- 
quired by law to make a return of such facts. Erick- 
son v. Smith, 2 Abb. Ct. of App., N. Y., 64; 38 How. 
Pr. 454. 

So it has been held that where a sheriff sells real 
estate, giving to the purchaser a certificate thereof. 
Although there can lawfully be no sale unless there be 
a@ previous judgment, and although the sale is based 
upon and assumes such judgment, and although the 
law requires the sheriff to give such certificate, the 
recital by the sheriff of such judgment furnishes no 
evidence thereof. It must be proved independently 
of the certificate. Anderson v. James, 4 Rob. Sup. Ct. 
R. 35. 

So on an application by a wife for alimony, pending 
a divorce suit prosecuted against ber, the fact that her 
husband has recovered a verdict against a third per- 
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son for criminal connection with her, has been held 
not to be even presumptive evidence of her guilt. 
Williams v. Williams, 3 Barb. Ch. 628. 

Authorities of this nature might be greatly ex- 
tended. Enough has been said to demonstrate that 
neither upon principle nor authority was it proper, in 
the individual suit of Mrs. Tisdale against a stranger, 
to admit letters of administration upon the estate of 
her husband as evidence of his death. 

The judgment must be reversed and a new trial had. 


——__—_—_ 
RECENT AMERICAN DECISIONS. 
COMMON CARRIER. 


1. Delay in transportation.—W hile railroad companies 
must always be suitably prepared to receive and trans- 
port promptly and safely all freight that might rea- 
sonably be expected under ordinary circumstances, 
they are not bound to be prepared for such extraor- 
dinary contingencies as no ordinary prudence could 
foresee, and are not liable as for unreasonable delay, 
for necessary delays in transportation resulting di- 
rectly therefrom. Michigan Cent. R. R. Co. v. Bur- 
rows, Sup. Ct., Mich., Oct., 1875. 

2. The question of unreasonable delay in railroad 
transportation is determined by ascertaining the aver- 
age running time under the circumstances existing at 
the time of the delay. Ib. 

8. Giving “ relief goods’’ the preference in order of 
transportation at the time of such a public calamity 
as the Chicago fire of 1871, is approved. Ib. 

4. To recover damages for breach of contract they 
must be the natural and proximate consequences of 
the breach. Ib. 

5. Where loss is occasioned by the successive delays 
of different common carriers, one of them cannot 
properly be held liable for the waole injury. Ib. 


DEED. 


Acknowledgment by married woman.— Where a hus- 
band conveys his own title, and his wife’s right of 
dower is not involved, the deed is good as against him, 
even though the certificate of acknowledgment does 
not conform to the law concerning deeds of married 
women. Conrad v. Long, Sup. Ct., Mich., Oct., 1875. 

HUSBAND AND WIFE. 


Liability of wife for acts of husband.—A woman 
owned a store, and an adjacent stairway in which her 
neighbor had a perpetual easement for himself and his 
lessees, who put up professional signs therein. Her 
husband, who occupied her store by virtue only of the 
marital relation, tore down one of the signs. Held, 
that his lawless conduct does not affect her rights and 
make her subject to legal process. Bennett v. Selig- 
man, Sup. Ct., Mich., Oct., 1875. 

MASTER AND SERVANT. 

Injury to fellow-servant.— Notice to a person acting 
in a very humble or inferior capacity is not notice to 
his employer. Employers, whether corporations or 
individuals, are not liable for the negligence of their 
servants, causing injury to fellow-employees, unless 
these injuries arise out of the neglect of the employers. 
Employers are bound to have safe rules of business, 
use care in selecting their immediate agents, and re- 
move such persons or change such regulations as they 
believe to be unfit. Employers have a right to trust 
that an agent or officer carefully chosen will use good 
judgment in making his appointments and doing his 
own duties, and to rest in that belief until, in the ex- 





ercise of the general vigilance which devolves on 
them, they find they have been mistaken. Employers 
are not bound to treat an agent as incompetent unless 
for some error or misconduct going to his general fit- 
ness. Michigan Central R. R. Co. v. Dolan, Sup. Ct., 
Mich., Oct., 1875. 

MUNICIPAL OFFICER. 


1. Duty of.—The mayor or councilman of a munici- 
pality is not bound by his official position to give to 
the latter his professional services as a lawyer without 
charge. Niles v. Muzzy, Sup. Ct., Mich., Oct., 1875. 

2. Resignation: appointment of successor.— Where 
the resolution of the proper municipal board in ap- 
pointing a marshal in place of one who has resigned, 
recites the resignation, and a person of the name of 
the one who is appointed signs the office bond, and 
begins to discharge his duties without opposition, 
these facts show his prima facie right to the office, 
even if the resignation of his predecessor is not proved. 
Bird vy. Perkins, Sup. Ct., Mich., Oct., 1875. 

REPLEVIN. 

Payment ; waiver.—Where A neglects to make a pay- 
ment bya day named, for goods taken from him under 
a judgment in replevin, and his adversary, B, seeks to 
collect it afterward, B thereby waives what right he 
may have had toa forfeiture of A’s right to recover 
possession on making the payment. De Yoe v. Jami- 
son, Sup. Ct., Mich., Oct., 1875. 

WILL. 

Void provisions: public policy.— A stipulation ina 
will for the separation of husband and wife as a con- 
dition to the enjoyment of an estate, is void as against 
public policy. A devise of an estate in remainder toa 
woman on condition of her ceasing to live with her 
husband, the property to go to another if she continues 
to live with him till her death, gives an estate clear of 
conditions. It provides for a forfeiture on breach of 
condition, but does not state a condition precedent. 
Conrad v. Long, Sup. Ct., Mich., Oct., 1875. 

a 


BOOK NOTICES. 


aaa opinions of the Attorneys-General 0 Lime United States. 
ted by A. J. Bently, Esq. Vol. aa by 


hee of Congress). Washington, D. . H. and 


O, H. Morrison, 1875. 

HIS volume contains the opinions of Attorney- 

General Williams, and of acting Attorneys-General 
Bristow, Phillips and Hill. The opinions of the attor- 
neys-general have long been held in great esteem, partly 
because they relate to subjects which are out of the 
ordinary jurisdiction of the courts, and partly because, 
in most instances at least, the officers at the head of 
the Department of Justice have enjoyed a high pro- 
fessional reputation. We do not think that the opin- 
ions of Attorney-General Williams would attract 
attention either from their intrinsic worth or from 
the reputation of the author. But his opinions, deliv- 
ered when in office, are, nevertheless, the opinions of 
an attorney-general, and as such are entitled to 
respect. 

The present volume contains, among other interesting 
and valuable decisions, the following: The opinion on 
page 200 holds that, in view of chap. 294, sec. 18, of the 
act of July 15, 1870, General Sherman could not act as 
Secretary of War without vacating his commission as 
General of the Army. On page 209 it is held that a 
patent for printing wooden mail-tags by a particular 
machine and process is not infringed where the tags 
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are printed or produced by a different machine and 
process. On page 219 it is held that coins cannot be 
struck, at the United States mint, for foreign govern- 
ments, of such standards and devices as those govern- 
ments may adopt ; there being no authority given by 
statute to employ the mint for that purpose. There 
are also opinions relating to ‘‘ Resignation of Office; ’”’ 
“ Extradition ;”’ the “Bankrupt Law ;” the ‘““Governor- 
ship of Arkansas, the case of Baxter and Brooks;”’ 
*Citizenship;”’ ‘‘ National Banks;”’ ‘“‘ Testimony of 
Accomplices;’’ ‘‘Employment of Counsel for the 
United States;’”’ ‘Traveling allowances of United 
States Marshals,’’ and many other subjects of great 
importance. 

The editor has done his part remarkably well, the 
volume containing atable of titles, an excellent head- 
note to each opinion, and a good index. 


United States Digest; a Digest of Decisions of the Various 
Courts within the United States from the Earliest 
Period to the year 1870. By Benjamin Vaughan Abbott. 
any Series. Vol. [X. Boston: Little, Brown & Co., 

875. 


The volumes of this digest comprise, as is well known, 
all the American decisions digested in thirty-one vol- 
umes of the old “United States Digest,’’ with careful re- 
vision and many additions. The present volume brings 
the subject-matter down through the titles ‘‘ Master 
and Servant— Passenger.’’ An examination of the 
first title in the volume, ‘‘ Master and Servant,’’ shows 
that nearly three hundred cases are digested under this 
single title; and this does not embrace the more general 
subject of principal and agent, nor the lesser subjects 
of apprenticeship, guardianship, parent and child, sea- 
men, slaves, etc.; nor the right to recover for services, 
all of which are treated under their respective heads. 
Some idea of the magnitude and minuteness of the 
present work may be obtained from the fact that the 
cases digested under the title of mortgages occupy two 
hundred and seventy pages of closely printed matter, 
the pages being of a very large size. 

This volume is quite equal to its predecessors in 
value and in the ability and precision with which the 
work is done. 


A Treatise on the Practice of the Court_of Chancery, with an 
Appendix of Precedents. Second Edition. By Oliver L. 
Barbour, LL. D. Vol. Ill. Banks & Brothers, Albany 
and New York, 1875. 


It is rather remarkable to find a whole volume con- 
sisting of an ‘‘ Appendix”’; but such is the case with 
the volume before us. It is simply an ‘* Appendix of 
Precedents ;’’ or in other words, a book of forms appro- 
priate to the matter in preceding volumes of Mr. Bar- 
bour’s treatise. Nevertheless it will readily occur to 
the members of the profession that it is no easy task 
to prepare a good set of forms for the practice in 
chancery cases. The book is divided into two parts, 
the first consisting of original precedents, and the 
second, of precedents under the existing Constitution, 
Judiciary Act and Code of Procedure. It would be quite 
impossible for us to vouch for the accuracy and suit- 
ableness of all the forms which the author has here 
presented; but a cursory examination satisfies us that 
they are in the main reliable. With reference to the 
classification and arrangement of the forms some criti- 
cism may be justly made. Thus in the chapter on 
‘* Judgment’ we have forms relating to judgment for 
plaintiff when the counter-claim is less than plaintiff's 
demand, judgment on demurrer and the like; but the 
forms relating to judgment on failure to reply are in 





failure to answer are in still another chapter. 

Form No. 64, under the Code of Procedure seems to 
be defective in leaving out of the notice of application 
for judgment on “failure to reply’? the words “or 
demurrer; ”’ because the Code, § 154, gives the defend- 
ant a right to move for judgment for failure “to reply 
or demur.”’ The omission of these words is evidently 
an oversight, inasmuch as in the three following forms, 
Nos. 65, 66, 67, relating to the affidavit, the order and 
the judgment in such cases, the words “or demurrer” 
are included. We also notice some typographical 
errors, a3 on page 114, where “Seaton” is printed 
“Seaotn.”’ 

On the other hand, as an evidence of the care with 
which the forms have been prepared, we notice that in 
No. 7, on page 472, relating to the affidavit of personal 
service of the summons, the amendment of 1874 to 
Rule 23 of the Supreme Court is given, requiring that 
the person making the service shall state in his affida- 
vit his ‘‘ age, or that he is more than twenty-one years 
of age, and when and at what particular place and in 
what manner he served the same.”’ 

The present volume completes a most valuable and 
commendable treatise on chancery practice —a treatise 
which in its revised and enlarged form cannot fail to 
meet the general approval of the profession. 

—_———_~+___—_. 
COURT OF APPEALS DECISIONS. 
HE following decisions were handed down in the 
Court of Appeals on Tuesday, January 25, 1876: 

Judgment reversed and new trial granted, costs to 
abide event — Hawkins v. The Mayor, etc.; Barlow v. 
Myers.—— Judgment affirmed, with costs—Witbeck v. 
Van Rensselaer; Pesant v. Garcia; Schiffer v. Pruden. 
— Judgment of general term reversed and that of 
special term affirmed, with costs— Clark v. New York 
Life. —— Order of general term reversed and that of 
special term affirmed, with costs—The People ex rel. 
Atkinson v. Tompkins.—— Order affirmed, with costs 
— The Mayor v. New York, etc., Ferry Co.; People ex 
rel. The Mayor v. PendJeton; Duncan v. Katen.— 
Appeal dismissed, with costs—In re N. Y. C., ete., R. 
R. v. Cunningham.—— Motion for re-argument de- 
nied, without costs to either party as against the other 
—Ten Eyck v. Craig.— Motion denied, with $10 
costs — The Atlantic & Pa. Tel. Co. v. Barnes; Lyons 
v. Wilcox.——Motion for re-argument denied, with $10 
costs —Cardat v. Barney.— Motion denied, without 
costs to either party as against the other— The Peo- 
ple v. Horton.— Motion granted and re-mittitur so 
amended as to give the defendants, respondents in the 
plaintiff’s appeal from the judgment dismissing the 
complaint, costs of such appeal, and denying any costs 
to either party as against the other upon the other ap- 
peals to this court — Chipman v. Montgomery. 

——$_¢ 
NOTES. 


QUESTION which would have delighted the school- 

men, says the Solicitors’ Journal, came before a very 
practical vice-chancellor on Saturday last. A father 
had died, leaving certain money in trust for his son 
during his life, with remainder in trust for the son’s 
lawful issue. The son died, leaving, among other 
issue, a pregnant, but unmarried daughter. Eleven 
days after the son’s death, his daughter married; and 
six months afterward she gave birth toa child, who, 
being born in wedlock, was undoubtedly one of tho 
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lawful issue of the son, and accordingly claimed to 
share in the trust fund. Here then was the nodus vin- 
dice dignus. The child says, “I am legitimate, and I 
was en ventre ma mére when the fund became divis- 
ible;”’ the other issue say, “‘ True it is you are legiti- 
mate, but if you had been born—and it is your case 
that you were constructively born — at the period of 
distribution, you would have been illegitimate.”” The 
vice-chancellor held that the child was not entitled. 
—In the English Queen’s Bench it seems that the old 
rule that junior counsel be allowed precedence on the 
last day of the term has been abolished by the judica- 
ture act, as “‘term’’ has been abolished by that act. 
The Lord Chief Justice so holds. 

A lady wearing a seal-skin sack in Liverpool was 
waiting at a railway station when a polar bear, passing 
in a barrel, seized her around the body and severely 
squeezed her. An action for damages was brought 
against the railway company, and, notwithstanding 
the fact that the counsel for the defendant excused 
the conduct of the bear, on the ground that he proba- 
bly mistook the lady for a seal, the plaintiff obtained 
$300 damages.—— The demurrer in the malicious prose- 
cution suit brought by Francis D. Moutton against 
Henry Ward Beecher, will be argued before Judge 
Dykeman, February 4, in the special term of the Su- 
preme Court, to be held in Brooklyn.—The New 
York Times says: ‘‘Twenty-five States have, since 
1830, followed New York in revising their statutes, and 
eighteen have followed her example in codifying their 
procedures; but if the law schools are struck at, New 
York must suffer more or less in its results upon the 
legal leadership she has thus so hardly attained.” 


It is said that the famous judgment of Sancho Panza, 
acquitting the herdsman charged with rape, was 
founded on the ascertained fact that the prosecutrix 
successfully resisted the attempt to take her purse, 
which the accused made by order of the court. ‘ Sis- 
ter of mine,” said honest Sancho, to the forceful but 
not forced damsel, “‘had you shown the same, or but 
half as much courage and resolution in defending your 
chastity as you have shown in defending your money, 
the strength of Hercules could not have violated you.” 
It isa matter of curiosity to observe that this is not 
a fictitious case, but it is to be found in Muyart de 
Vouglans, a learned: writer on the Criminal Law of 
France, p. 498 (4to, Paris, 1757). It is the exact case in 
which Sancho gave judgment, and his judgment ac- 
corded with that of the French judge.—— A Washing- 
ton dispatch states that information has been received 
by the house committee on revision of the statutes of 
2,000 errors in the new revision.—— The Buffalo Inde- 
pendent Law Society has changed its name to “ The 
Grover Law Club of Buffalo,’ in honor of the late 
Judge Grover of the Court of Appeals. 

The Canada Law Journal says: Pleadings at law and 
in equity are becoming rapidly assimilated in this 
province, though still distinct. In England the effect 
of the Judicature Act and the rules based thereupon 
will be to form one system of pleading for all courts. 
The leading principle of that system seems to be that 
each party shall state as distinctly and succinctly as 
possible the facts on which he relies. This is an ap- 
proximation to that system of pleading-at-large of the 
Scottish courts which provoked the scorn of Lord Abin- 
ger, as being framed after the model of a popular 





pamphlet. But in truth modern judges on the Eng- 
lish bench view the advance with different eyes, and 
one finds Vice-Chancellor Bacon regarding without 
regret the disappearance of ‘‘ the sublime mysteries of 
pleading, the days of which are numbered, and which 
we shall shortly think of as the phantoms of the past 
fabulous ages.’’ Job v. Patton, 23 W. R. 590. The 
courts and judges must watch that this new system 
does not degenerate into license. The difficulty is cast 
upon them of defining the proper limit between too 
great certainty on the one hand, and too great uncer- 
tainty on the other. The great desideratum is of 
course to ascertain the best and speediest method of 
hearing and determining matters in litigation, inas- 
much as, in the words of Mr. Gladstone, ‘‘ justice de- 
layed is justice denied.” 

The Central Law Journal furnishes the following 
form of marriage, binding two telegraph operators, 
and asks if it is not perfectly legal: 


{Brownsville to Waynesburg.] 
Tell Rev. Mr. Scott we are ready now. 


(Waynesburg to Brownsville. ] 

To G. Scott Jeffreys and Lida Culler, Brownsville, Pa. : 

Marriage is an ordinance of God, for the welfare and 
happiness of the human family, instituted at the 
creation and union of the first pair, by which he or- 
dained the union of one man with one woman in bonds 
of pure and holy wedlock for life. The parties to be 
united at this time please join hands. 

(Signed) J. W. Scort, 
Minister of the Gospel. 


(Brownsville to Waynesburg. ] 
It is done. 


[Waynesburg to Brownsville.] 

Do you George Scott Jeffreys and Lida Culler, who 
hold each other by the hand, take each other as lawful 
and wedded companions for life; and do you solemnly 
promise before God and the witnesses present, that you 
will live together, and be to each other faithful, loving 
and true, as husband and wife, till God shall separate 
you by death? 

J. W. Scort, 


(Signed) 
- Minister of the Gospel. 


[Brownsville to Waynesburg. ] 


“We do.’ 
(Signed) 
“ We do.” 
[Signed] 


GEORGE Scott JEFFREYS. 


LIpDA CULLER. 


(Waynesburg to Brownsville.] 

In the name and by the authority of God I pro- 
nounce you husband and wife. hom God hath 
joined together, let no man put asunder. And may 
God the Father, Son and Holy Ghost bless the union 
and yourselves individually and personally, now and 
forever. Amen. 

J. W. Scort, 


(Signed) 
Minister of the Gospel. 


(Brownsville to wean) 


“Thank you EFFREYS. 


It is said that in New Mexico a statute exists which 
is as follows: 

** Whereas, various ministers of the gospel are fre- 
quently committing grave slanders against particular 
persons, in temples and chapels, losing sight of charity 
and evangelical meekness, and profaning those sacred 
places which are dedicated exclusively to the worship 
of the Supreme Being; therefore, if, in the future, any 
minister of the gospel of any denomination whatever, 
or any other person, by word or any other manner, 
slander any person or persons within any temple, they 
shall, on conviction before a justice of the peace or 
probate judge, be fined not exceeding fifty, nor less 
than twenty-five dollars.’’ 





THE ALBANY LAW JOURNAL. 


87 











ALL communications intended for publication in the 
LAw JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 








The Albany Law Journal. 





ALBANY, FeBrvary 5, 1876. 








CURRENT TOPICS. 


HE bill introduced in the Legislature, to which 
we have referred, and which would change, in 
a material respect, the law of dower, has called 
forth much comment. A correspondent of the New 
York Times is of the opinion that the inconvenience 
and annoyance, as well as the litigation, arising 
from the existing law of dower, are becoming so 
great as to call for legislative interference. The 
following cases are mentioned as occasioning diffi- 
culty under the present law: 1. Where a husband 
and wife have separated, and are living apart. 2. 
Where the wife, though ostensibly on good terms 
with the husband, is absent, perhaps in a distant 
land. 8. Where husband and wife, though living 
together, have quarreled, and she will not sign or 
acknowledge execution of a deed, while the hus- 
band has signed the contract. 4. Where the wife 
is known to be insane. 5. Where the wife is not 
known to be insane at the time of signing, but is 
afterward declared to have been so. 6. Where 
there are several wives living, each claiming to be 
the lawful wife, as in the Singer and other cases. 
7. Where a man is unmarried, or so avows himself, 
but is afterward declared to be the husband of one 
with whom he has cohabited without a marriage 
ceremony. 8. Where a man is supposed and declares 
himself single, but a secret marriage is afterward 
discovered. 9. When another woman simulates, 
and signs the name of, the real wife, the notary 
being deceived. 10. Where an unscrupulous notary 
signs a certificate of the wife’s examination, while, 
in fact, she has never appeared before him. But we 
think these difficulties would better be encountered 
than the difficulties attendant upon the proposed 
change. There are three things, it is said, which 
the law prizes above all others, ‘‘ life, liberty and 
dower.” 


The case of Judge McCandless, of the United 
States District Court for the Western District of 
Pennsylvania, involves the expediency of an amend- 
ment to the law relating to the retirement of United 
States judges on full salary. Judge McCandless 
has served for twenty-three years, and is now sixty 
years of age, but has been disabled from further 
service by paralysis. Were he seventy years old, 


Vor. 13.— No. 6. 





and had served asa federal judge for only ten years, 
he would receive his salary during his life. A spe- 
cial bill has been presented in the House of Repre- 
sentatives to meet his case. But the question arises, 
why should not the general law relating to the 
retirement of judges include cases where the service 
has been for ten years or more, and where the re- 
tirement is necessitated by continued and hopeless 
illness? We should hardly suppose that any judge 
who had served on the federal bench for ten years 
or more, acceptably, would feign hopeless illness in 
order to secure the benefits of a provision such as 
we propose. 


A sub-committee has been appointed by the 
Assembly Judiciary Committee to draw up a Dill, 
throwing the legal advertising in New York city 
open to the lowest bidder. This is the plan pro- 
posed by the Law Journat, and it would seem 
that even the Daily Register could not object to 
it, if it desires to be fair and reasonable in the 
matter. 


One of the most remarkable instances of judicial 
stultification has occurred in Illinois. The incon- 
sistency of two decisions reported in the 67th vol- 
ume of Illinois Reports has, we venture to say, 
seldom been paralleled. We refer to the cases of 
Peoria, Pekin and Jacksonville R. R. Co. v. Siltman, 
67 Ill. 72, and Chicago and Alton R. R. Co. v. Elmore, 
id. 176. The action in each case was for injury 
received at a railroad crossing, and the negligence 
charged was a failure to ring a bell or blow a whistle 
before reaching the crossing. The instruction to 
the jury in the first case was this: ‘‘That if they 
believe, from the evidence, that a bell was not rung 
or the whistle sounded at a distance of eighty rods 
from the crossing, and kept ringing or whistling 
until the crossing was reached, and the plaintiff was 
lulled into security by reason of such neglect on the 
part of defendants, then the plaintiff would have 
the right to recover, even though he were guilty of 
slight negligence.” (This was held erroneous, In 
the second case, an instruction in the same words 
was held not erroneous. We should be sorry to 
have to account for this contradiction, from the fact 
that McAllister, J., wrote the opinion in one case, 
and Thornton, J., in the other case, for that would 
not excuse the court as a body, although they com- 
plain that they are overworked. 


The Central Law Journal, in commenting on the 
contradictory cases of Siltman and Elmore in the 
67th volume of Illinois Reports, suggests that 
the inconsistency might be accounted for on the 
theory that the court, regardless of principles, exer- 
cised what is termed a ‘‘sound discretion.” Our 








88 


THE ALBANY LAW JOURNAL. 























contemporary justly condemns this exercise of dis- 
cretion so calculated to unsettle the rules of law. 
‘*There is no case so hard as to justify the shaking 
of public confidence in the stability of the law. 
If the decision of a court went no further than to 
settle a single dispute, ‘substantial justice’ might 
be done, and hard cases indulged without stint; 
but when it is considered that the decision becomes 
at once a part of a vast system of law, the most 
scrupulous care must be taken not to graft upon 
that system any inconsistency or anomaly.” The 
courts should always remember that they are decid- 
ing principles as well as cases. But the fact that 
judicial legislation is so often resorted to with evil 
effects is another evidence of the truth of the propo- 
sition, that it is only in codification that a reason- 
able degree of certainty and uniformity can be 
attained, 


The Court of Commissioners of Alabama Claims 
have laid down, in the case of Buck v. United States, 
the following rules relating to recovery of freight: 
1. Where a vessel has sailed under a charter-party 
with cargo aboard, she is entitled, under the act of 
Congress of June 23, 1874, to net freight for the 
whole voyage, in accordance with the terms of the 
charter, though destroyed by an Insurgent cruiser 
when but one day out. 2. Where destroyed while 
sailing in ballast, under charter, to take in cargo at 
her port of first destination, to be carried thence to 
a port of final destination, she is entitled to net 
freight on the cargo which she was thus to have 
taken on board. 3. Where destroyed while sailing 
under one charter to deliver, at a designated port, 
cargo on board, and to bring other cargo home, she 
is entitled to net freight for the round trip. 4. 
Where destroyed while sailing under two distinct 
and independent charters, to carry, under the first, 
cargo to an intermediate port, and, under the 
second, to carry other cargo to a port more distant, 
she is entitled to net freight under each charter, 
though destroyed before the fulfillment of the first, 
if she has made it satisfactorily to appear by proper 
proof, or necessary legal presumption, that she en- 
tered fairly at the same time on the commencement 
and prosecution of both voyages. These rules are 
the result of a thorough discussion and examination 
of the doctrines of the cases and of the text-writers. 


It has long been a source of regret to those who 
demand the administration of justice in its purity 
that judges will often express their own opinions of 
the value and weight of evidence in their charges to 
the jury. With a view to procuring a remedy for 
this abuse, a bill has been introduced into the New 
York Assembly, providing that in no action, civil 
or criminal, shall the judge who presides, by intima- 





tion or expression, submit to the jury his own 
opinion upon the weight of evidence, except where 
by law he is authorized to direct a verdict. This 
bill expresses the idea of many eminent and impar- 
tial judges. It is the idea carried out by Judge 
Neilson in the case of Tilton v. Beecher, in his mas- 
terly and impartial review of the great mass of 
evidence in that case. But we fear that the exigen- 
cies of all cases cannot be met by legislation, for the 
reason that it is quite impossible to prevent a judge 
from conveying an impression to the jury, and 
forcing his views of the evidence upon them. This 
can be done often by a subtie form of statement of 
the facts, impregnating the jury with a particular 
doctrine of probabilities, without the judge impli- 
cating himself by any positive ‘‘ expression or inti- 
mation” of opinion. Nevertheless, the passage of 
the proposed bill might do some good in instructing, 
in general terms, judges as to their duty in this 
respect. 


A speculative article is contributed to the Southern 
Law Review by Francis Wharton, on the subject of 
liability of railroad companies for remote fires. 
Dr. Wharton assumes the question to be, whether a 
railroad company is to be held liable for a// fires of 
which its locomotives are the occasion. But the 
decisions show that for the last quarter of a century 
the question has been, whether the injuries caused 
are remote or proximate, and whether they were 
caused by the negligence of the railroad company. 
No one now claims that these companies are liable 
forall the injuries resulting from the communication 
of fire from locomotives. Yet the greater part of 
the article is devoted to the discussion of the ab- 
stract question of liability for all the consequences 
of negligence. Dr. Wharton, however, comes to the 
conclusion that ‘‘a railroad company is liable for all 
damage which, excluding those caused by the inter- 
vention of responsible third parties, is the natural 
and immediate and regular result of fire negligently 
escaping from locomotives.” On the question of 
damages in case of the intervention of a third per- 
son, as where combustible materials are left in the 
vicinity of the track by a third person, we infer from 
the above rule that no liability would attach to the 
company if the fire would not have communicated to 
the adjoining property, but for the presence of such 
material so left by a negligent third person. But 
this is clearly contrary to the weight of authority. 
For it is well settled, that even where the negligence 
of a third person intervenes, the original negligent 
party is liable for the ultimate consequences where 
they are reasonably to be apprehended. Dr. Whar- 
ton seems to feel the defects of the rule, for he says: 
‘‘Of course, from this rule we are to except those 
cases in which such intervening negligence is the 
natural consequence of the original negligence.” 


“ 
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NOTES OF CASES. 


T= Supreme Court of the United States, in Grand 

Trunk Railway Co, v. Richardson, has just de- 
cided a question in the law of evidence as relating 
to fires communicated from locomotives. The plain- 
tiffs were allowed to prove that, at various times 
during the season before the fire occurred, some of 
defendant’s locomotives scattered fire when passing, 
without showing that either of those, which the 
plaintiffs claimed communicated the fires, were 
among the number, and without showing that the 
locomotives were similar in their make, state of 
repair or management to those claimed to have 
caused the fire. Held, that the evidence was admissi- 
ble. In Pennsylvania R. R. Co. v. Stranahan, 32 
Leg. Intel. 449, it was held that where it is not 
alleged that a particular engine set the fire, 
plaintiff will be allowed to show that a number 
of defendant’s engines frequently emitted coals 
and sparks. In Webb v. Rome, Watertown and Og- 
densburgh R. R. Co., 49 N. Y. 420; 10 Am. Rep. 
389, it was held that evidence as to the presence 
of coals on the track, at places remote from the fire, 
was admissible. See Pigott v. R. R. Co., 3M. & W. 
& Sc. 229; Sheldon v. R. R. Co., 14 N. Y. 218; Field 
v. R. R. Oo., 82 id. 339; Cleaveland v. R. R. Oo., 
42 Vt. 449; R. R. Co. v. Williams, 42 Il. 358; Smith 
v. R. R. Co., 10 R. G. 22; Longsbaugh v. R. R. Co., 
4 Nev. 811. In Grand Trunk Railway Co. v. Richard- 
son, the fire originated in the bridge of the railroad 
company and spread thence to the mill and other 
property of plaintiffs. Upon the question of proxi- 
mate cause, the celebrated cases of Ryan v. R. R. 
0o., 35 N. Y. 210, and R. R. Co. v. Kerr, 62 Penn. 
St. 353; 1 Am. Rep. 431, were referred to; and 
without deciding the question generally, it was said 
by Strong, J., that the doctrine of those two cases 
was in conflict with the majority of decisions in this 
country. The case of the Grand Trunk Railway Co, 
v. Richardson occurred in Vermont, under a statute 
providing that, in case of fires communicated by 
locomotives, the company should be responsible, 
unless it showed due care. In Massachusetts, under 
a similar statute, it was held, in substance, that the 
company was responsible for all negligent injuries 
so communicated, whether proximate or remote. 
See, also, Hart v. R. R. Co., 13 Metc. 99. And a 
similar doctrine is announced in Grand Trunk Rail- 
way Co, v. Richardson, 


In Winans v. Allemania Fire Ins. Co., 2 case de- 
cided in November last, the Supreme Court of 
Wisconsin affirmed the principle that the agent 
of an insurance company may waive by parol a con- 
dition in the policy issued by him. This case 
involved a parol agreement in reference to the use 
of gasoline. 





In Miller v. Phanix Ins. Co., 27 Towa. . 


203; 1 Am. Rep. 262, it was held that local agents 
of foreign insurance companies, appointed by a gen- 
eral agent, may bind the companies, though their 
acts may be in violation of certain limitations on 
their authority unknown to the assured. An agent 
may waive forfeitures. Bodine v. Exchange Fire Ins. 
0o., 51 N. Y. 117; 10 Am. Rep. 566; Shearman v. 
Niagara Fire Ins. 0o., 46 N. Y.526; 7 Am. Rep. 380; 
Miner v. Phenix Ins. Co., 27 Wis. 693; 9 Am. Rep. 
429; Walsh v. tna Life Ins. Co., 30 Iowa, 138; 6 
Am. Rep. 664. An agent may receive a premium, 
with binding force, after the time stipulated for 
payment. See Bouton v. American Life Ins. Co., 25 
Conn. 542; Wing v. Harvey, 27 Eng. L. & Eq. 140; 
Flanders on Fire Ins., p. 188, and cases cited supra. 
It is no defense to an action on an insurance policy 
that the agent acted beyond his authority, unless it 
shall appear that the assured knew the precise limits 
of the authority. Breese, C. J., in tna Ins, Co. 
v. Maguire, 51 Ill. 342. See Hastern R. R. Co. v. 
Relief Ins. Co., 105 Mass. 570. 


A party is not always entitled to relief for an 
infringement of his trade-mark. In Hennessy v. 
Wheeler, » case recently decided in the New York 
Common Pleas, the plaintiffs sought to protect a 
trade-mark on botties of brandy; but it was shown 
that the bottles were deceptively cast, and were 
offered for sale by plaintiffs as containing more than 
they really did. The court held that plaintiffs were 
not entitled to relief against an infringement of the 
trade-mark, because plaintiffs themselves were guilty 
of making false representations. The aid of a court 
of equity cannot be invoked where the trade-mark 
is used as a vehicle of fraud or deception. In the 
cases in which the equitable power of granting in- 
junctions against infringers upon trade-marks has 
been applied for, that remedy has been uniformly 
denied when the trade-mark claimed was in any 
respect of a false or deceptive character. Pidding 
v. How, 8 Sim. 477; Perry v. Truefit, 6 Beav. 66; 
Flavel v. Hurrison, 10 Hare, 467; Partridge v. Menck, 
1 How. App. Cas. 558; Phalon v. Wright, 5 Penn. 
464; Fetridge v. Wells, 13 How. 385; Palmer v. 
Haynes, 60 Penn. St. 166. So also where the mere 
trade-mark in itself would have been protected, but 
for its being accompanied by false or exaggerated 
statements intended or calculated to deceive the 
public as to the character of the article offered for 
sale. Phalon v. Wright, 7 Phila. C. P. 176; Towle v. 
Spear, 7 Penn. L. J. 176; L. R. (N. 8.) 130; Heath 
v. Wright, 3 Wall. Am. T. M. Cas. 154; Smith 
v. Woodruff, 48 Barb. 438; Wolfe v. Burke, 56 N. Y. 
115. In Wolfe v. Burke, supra, it was held, that to 
palm off alcoholic beverages in common use, under a 
particular trade-mark, as a specific for certain dis- 
eases, was a species of fraud which a court of equity 
would not protect. 
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STORY. 


OSEPH STORY was born at Marblehead in 1779. 
His father was an ardent whig, one of the 
“Tndians ” who held the tea-party in Boston harbor, 
and a surgeon in the patriot army. His mother, 
who seems to have been a woman of a superior char- 
acter, did well to change her maiden name, for it 
was Mehitable Pedrick. Joseph was the eldest of 
eleven children, by this marriage, and had seven 
half-brothers and half-sisters by his father’s former 
marriage. Dr. Story being an ‘‘Indian,” it was 
quite in keeping that he should have a quiver so full 
of arrows. Joseph was a precocious boy. He wrote 
verses at the age of twelve. Desiring to enter Har- 
vard University in the winter vacation, and finding 
it necessary to pass an examination in all the studies 
of the freshman class for the six months preceding, 
as well as in the usual preparatory studies, he read, 
in six weeks, Sallust, Horace’s Odes, two books of 
Livy, three of Xenophon’s Anabasis, two of the 
Iliad, besides English Grammar, Rhetoric, and Logic, 
and successfully passed the examination. Among 
his classmates was Dr. Channing, who led the class, 
Story standing next to him in merit. His graduat- 
ing exercise was a poem on ‘‘Reason.” He also 
displayed some talent for drawing. During his 
term of law study, he composed a poem of some 
fifteen hundred lines, on the ‘‘ Power of Solitude,” 
which he afterward published with some other 
poems. He was admitted to the bar at the age of 
twenty-two, and opened an office at Salem. At the age 
of twenty-five, he married Miss Oliver, a cultivated 
young lady, some of whose poems were embraced 
in his volume. She survived but a few months. 
Three years later he married Miss Wetmore, of Bos- 
ton. He rose rapidly at the bar, and in politics. 
He represented Salem in the legislature at the age 
of twenty-six, and at the age of twenty-nine was 
chosen to the lower house of Congress. Serving 
only one term in Congress, he was subsequently 
speaker of the Massachusetts House of Representa- 
tives, and at the age of thirty-one, without solicita- 
tion on his part, he was appointed associate justice 
of the Supreme Court of the United States, which 
office he held till his death. On the death of Mar- 
shall, he acted as chief justice till the appointment 
of Taney. In 1829, at the age of fifty, he was ap- 
pointed Dane professor of law at Harvard University, 
and lectured there until his death. He wrote many 
legal treatises. His death occurred in 1845, when he 
was sixty-six years of age. Such are the unadorned 
facts of the life of the most influential and widely- 
celebrated lawyer who ever flourished in America. 
Judge Story’s Life has been elaborately written by 
his son William W. Story, who himself is a learned 
lawyer, the author of a standard work on Contracts; 
is celebrated in the domain of elegant letters as a 
poet and the author of the most charming of books 





on Rome; and is the first of living American sculp- 
tors. As in the case of Parsons, the father’s peculiar 
talents have descended to the son, and the son has 
demonstrated and acknowledged the inheritance in 
a memoir of great and permanent interest. 

Story’s experience at the bar was not of sufficient 
duration fully to develop his capacities as an advo- 
cate. At an age when most lawyers are just 
beginning to be known, and to acquire an income 
sufficient for the purposes of a liberal living, he was 
elevated to the bench, and sat in the judgment-seat 
of the great Marshall. Yet, when at the bar, he 
evinced capacities of the highest order, and met, on 
not unequal terms, the giants of the Massachusetts 
courts, always sustaining himself with credit, some- 
times with shining superiority. He was even em- 
ployed to conduct causes before the ultimate tribunal 
at Washington. When appointed to the bench, his 
professional income was $5,000 a year, which was 
equal certainly to four times that sum— probably 
five times that sum —at the present day. He early 
demonstrated his vast legal learning and his self- 
reliance. He relates one case (Rust v. Low, 6 Mass. 
90), involving the question, whether, in the absence 
of any covenant or prescription, the tenant of a close 
is bound to fence against the cattle of strangers, or 
only as against such cattle as are rightfully on the 
adjoining land. In this case he was junior counsel. 
The opposite party relied on an expression of Lord 
Hale in a note to Fitzherbert. Story argued that 
Hale was wrong and had misunderstood the au- 
thorities. ‘‘ What!” said Chief Justice Parsons, 
‘‘Brother Story, you undertake a difficult task.” 
Story’s proposition was only less audacious than 
Webster’s reply, when Lord Camden’s opinion was 
cited against him;—‘‘But, your honor,” said he, 
‘*T differ with Lord Camden.” Story convinced the 
chief justice that he was right, by numerous cita- 
tions and translations from the Year Books; but 
when Parsons delivered his opinion, as Story com- 
plained, he appropriated all the young lawyer’s 
learning as his own, without a word of credit, as if 
he himself had discovered Hale’s mistake. But this 
is a common thing among judges. By virtue of the 
years of diligent study of lawyers on particular cases, 
they manage to pass for very learned personages. 
But the lawyers ought not to complain. Theirs is 
the fate of the tributary stream that flows into a 
great river—it is never thought of, either by the 
river or those who float on its bosom. Story also 
exhibited a prodigious and exact memory, great 
clearness of statement, and considerable power of 
extemporaneous oratory. Still it is probable that 
fortune was kind in placing him in a position where 
his peculiar genius might shine to greater advantage 
than in the athletic struggles of the bar. 

We are next to regard Story during his thirty-five 
years of judicial service. He performed an amount 
of judicial labor almost without parallel, either in 
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quality or quantity, in the history of jurisprudence. 
His judgments in the Circuit Court comprehend 
thirteen volumes. His opinions in the Supreme 
Court are found in thirty-five volumes. Most of 
these decisions are upon matters of grave difficulty, 
and many of them of first impression. Story abso- 
lutely created a vast amount of law for our country. 
Indeed, he was essentially a builder. When he 
came to the bench, the law of admiralty was quite 
vague and unformed; his genius formed it as ex- 
clusively as Stowell’s did in England. He also did 
much toward building up the equity system which 
has become part of our jurisprudence. In questions 
of international and constitutional law, the breadth 
and variety of his legal learning enabled him to 
shine with peculiar brilliancy. It is sufficient to say 
that there is scarcely any branch of the law which 
he has not greatly illustrated and enlarged,— prize, 
constitutional, admiralty, patent, copyright, insur- 
ance,~real estate, commercial law so called, and 
equity,—all were gracefully familiar to him. The 
most celebrated of his judgments are De Lovio v. Boit, 
in which he investigates the jurisdiction of the Admir- 
alty; Martin v. Hunter’s Lessee, which examines the 
appellate jurisdiction of the United States Supreme 
Court; Dartmouth College v. Woodward, in which the 
question was, whether the charter of the college waS 
a contract within the meaning of the constitutional 


provision prohibiting the enactment by any State of 
laws impairing the obligations of contracts; his dis- 
senting opinion in Charles River Bridge Oo. v. The 
Warren Bridge, involving substantially the same 
question as the last case; and the opinion in the 


Girard will case. These are the most celebrated, 
but are scarcely superior to scores of his opinions in 
cases never heard of beyond the legal profession. 
His biographer is perhaps warranted in saying of 
his father’s judicial opinions: ‘‘ For closeness of 
texture and compact logic, they are equal to the 
best judgments of Marshall; for luminousness and 
method, they stand beside those of Mansfield; in 
elegance of style, they yield the palm only to the 
prize cases of Lord Stowell, but in fullness of illus- 
tration and wealth and variety of learning, they 
stand alone.” If we were to dissent from any part 
of this judgment, it would be from the first state- 
ment. Story, as we have said, was a builder, but 
he was an ornate builder. There is the same differ- 
ence between his judgments and Marshall’s, that 
there is between the Corinthian and the Doric orders 
of architecture. The biographer says: ‘‘ The naked 
branches of Marshall’s judgments, well-knit, fibrous, 
and unencumbered, stand forth to challenge the 
bitterest assaults, like a noble oak in winter, while 
those of my father are like the same tree clothed in 
the luxuriance of its summer foliage.” This is 
claiming too much for Story. His distinguishing 
characteristic is not strength, but learning, fullness, 
and variety. His opinions are most entertaining 





reading, but as mere enunciations of the law they 
perhaps err on the side of diffuseness. In his per- 
sonal bearing on the bench he was the most urbane 
and patient of men. Considering his vast learning 
and the wealth of elaboration which he bestowed on 
his judgments, he was remarkably prompt in decid- 
ing; there were no arrears in his court; when he 
died he had decided every case save one. Story’s 
humanity and fearlessness are illustrated by his per- 
sistent warfare against the slave trade. This unholy 
traffic, although prohibited by law, was winked at 
by custom, and opposition to it was certain to sub- 
ject its opponent to the powerful enmity of a con- 
siderable class. Story charged the grand juries in 
the most emphatic and earnest manner on this sub- 
ject, and it was mainly owing to the change wrought 
in public sentiment by his powerful appeals, that 
the trade was uprooted in New England. The most 
vivid picture of the horrors of the slave-ships to be 
found is in the charge which he was accustomed to 
deliver on this crime. To sum up his merits asa 
judge, it is sufficient to say that he was the intimate 
and beloved friend of Chief Justice Marshall, and 
that great man wished Story to succeed him in the 
highest judicial position in the nation. 

We now come to consider Story as an author and 
teacher of law. His works must ever remain a mar- 
vellous monument to his industry and devotion as 
well as to his unrivalled learning. With all the 
engrossing demands of his judicial office, he found 
time to write thirteen volumes on legal subjects, 
namely, Agency, Bailments, Bills, Notes, Partner- 
ship, Equity Jurisprudence, Equity Pleadings, Con- 
flict of Laws, and the Constitution of the United 
States. Several of these treatises, particularly those 
on Bailments, Equity Jurisprudence, Conflict of 
Laws, and the Constitution, will probably long 
remain unrivalled. These volumes contain an accu- 
mulation of legal learning that is simply wonderful, 
without precedent, and never to be paralleled; 
enunciated with an unwavering accuracy and a crys- 
talline clearness; and expressed in a style which 
attracts instead of repelling the novice. It is these 
works which have made Justice Story’s authority 
almost as great in Westminster Hall as in our own 
courts; which induced Lord Denman to say that 
Story’s opinion, which in a certain case differed 
from that of the Queen’s Bench, would ‘at least 
neutralize the effect of the English decisions, and 
induce any of their courts to consider the question 
as an open one;” which led Lord Campbell, in the 
House of Lords, to pronounce him ‘‘ greater than 
any law-writer of whom England could boast, or 
whom she could bring forward since the days of 
Blackstone,” and to write, in a letter to him, that 
the lawyers of France and Germany, as well as 
England and America, would concur in placing him 
‘sat the head of the jurists of the present age;” 
which warranted Charles Sumner in saying ‘“‘ that, 
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at the moment of his death, he enjoyed a renown 
such as had never before been achieved, during life, 
by any jurist of the common law;” and which 
caused Daniel Webster to write, from London, ‘I 
have not seen a lawyer or judge who has not spoken 
of him and praised his writings, and if he were here 
he would be one of the greatest professional lions 
that ever prowled through the metropolis.” Con- 
sidered as historical views of the several departments 
of the law of which they treat, these works are fault- 
less; as practical text-books for the lawyer their 
value is not so high. The fullness of the author’s 
learning led him always to be diffuse. The practi- 
tioner in search of a terse statement of a principle 
now in vogue, must frequently turn over page after 
page describing what the civil law used to be. 
There is often a provoking lack of point and pre- 
cision. In short, these books are fitter for the well- 
read lawyer than the student. But with all their 
faults their place probably never will be usurped in 
our time, and they will continue to afford instruc- 
tion and pleasure to a century of lawyers to come. 
In addition to these works, Story performed an im- 
mense amount of professional literary labor. He 
volunteered to assist Mr. Wheaton in preparing his 
Digest of the decisions of the United States Supreme 
Court, and actually prepared nine of the most im- 
portant titles. He also wrote several legal reviews, 
each of which is an exhaustive monograph. As if 
these prodigious judicial and authorial labors were 
not sufficient to fill his time, he was for the last six- 
teen years of his life a lecturer on law at Harvard 
University, the Dane Professorship having been 
endowed by its founder expressly on the condition 
that Story should fill the chair. Kent and Story 
may be regarded as the first scientific teachers of 
law in this country, and their influence through 
this means has been incalculable. To this duty 
Story bent all the ardor and devotion of his nature. 
He had the most eminent qualifications of a teacher, 
and under his tuition the infant school rapidly ex- 
panded until it has now become the most influential 
institution of the kind in the land. Following the 
example of these great teachers, other schools have 
sprung up, until the system of conveying legal in- 
struction by lectures has become as common as in 
any other branch of learning. Story’s law lectures 
were always extemporaneous, and therefore have not 
been preserved like Kent’s. 

Like a good many other men who have turned out 
to be nothing but lawyers, Story early imagined 
that he was a poct. Not content with an occasional 
flirtation with the muse, he committed himself to a 
serious declaration by a volume of verse. In his 
youth there was a rage in our country for the speedy 
fruitage of the cultivation of old nations, without 
waiting for the growth of the tree. Frontier settle- 
ments were named after classic cities and ancient 
heroes. Colonel Trumbell painted historical pictures 





of grand dimensions, which our fathers put in the 
rotunda of the national capitol, and which are very 
commonplace and wooden. Our architecture was 
modeled on the orders of Greece; every country 
village had its wooden cottages with green window- 
shutters and Doric or Corinthian porticoes. Every 
cultivated man seemed to think he must write verse; 
our country must have poets, like other countries. 
Bancroft, the historian, published a volume of poems. 
So Story, possessing a dangerous facility for rhyming, 
wrote some unobjectionable didactic sentiments in 
correct heroic verse, after the manner, but not after 
the matter, of Pope. No valid cause could be 
shown why his verse should not be suppressed; 
it might just as well have been prose. His maturer 
judgment told him he was not a poet, and he assidu- 
ously endeavored to buy up and suppress the volume, 
with such success that it has become very scarce. 
His son has given copious extracts from the “ Power 
of Solitude,” which one finds it difficult to read. 
Story however wrote a motto for the Salem Register 
newspaper, which is worthy of quotation: 

* Here shall the Press the People’s right maintain, 

Unawed by influence and unbribed by gain ; 

Here Patriot Truth her glorious precepts draw, 

Pledged to Religion, Liberty, and Law.” 
Occasionally the “ poet’ deviates from album verses, 
verses on the death of friends, and ethical sentiments, 
into a vigorous strain like the following, written 
when on the bench in his memorandum book of 
arguments: 

“ With just enough of learning to confuse, 

With just enough of temper to abuse, 

- With just enough of genius, when confest, 

To urge the worst of passions for the best, 

With just enough of all that wins in life, 

To make us hate a nature formed for strife, 

With just enough of vanity and spite 

To turn to all that’s wrong from all that’s right,— 

Who would not curse the hour when first he saw 

Just such a man, called learned in the law?” 
Story passed judgment on his own poetry in his 
letter to Ezekiel Bacon, acknowledging the receipt 
of the latter’s volume of melancholy verse, entitled, 
‘*Recreations of a Sick Room.” He there says: 
“‘T begin to suspect that both of us belong to the 
old school of poetry, which the young men now 
treat as a mere piece of antiquity, historically well 
enough, but bygone. It may be so, but I cling to 
Dryden and Pope and Gray and Goldsmith and 
Johnson as my standards.” 

The correspondence of Story is most interesting. 
It embraces letters to and from the most celebrate! 
statesmen, lawyers, and publicists of the old and the 
new world. It abounds in the most vivid portraits 
of Story’s contemporaries. Here we find the best 
descriptions of the great judges and lawyers of 
America in his day—Pinkney, Emmett, Martin, 
Parsons, Marshall, Webster, and others—with an 
abundance of lively anecdote. These letters show 
on what intimate terms Story lived with the great 
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men of that time, and how earnestly and devotedly 
he gave himself to every mooted reform in the law. 
They show also how he despised politics, and how 
he deplored its unseemly and dishonest turmoils. 
Story never went abroad, but he proposed on one 
occasion to go, and even announced to his friends 
in England his purpose of sailing at a certain date. 
This purpose was frustrated, and we find in letters 
from Everett how great was the disappointment to 
them. Brougham and Denman gave dinners in his 
honor, in anticipation of his arrival, and a regular 
law dinner at Sergeant's Inn was proposed. At 
Brougham’s dinner were present, besides the Lord 
Chancellor, Campbell, Spencer, Lansdowne, Auk- 
iand, Clarendon, Lord Chief Justice Tindal, Dr. 
Lushington, Pollock, Austin, and others, and at 
Denman’s, Abinger, Parke, Wightman, Alderson, 
and others, in addition. No wonder that Everett 
writes, ‘‘ Pray, dear judge, throw the vials out of 
the window, and come and taste a little of the 
‘Viginti Annorum’ of these not unsociable sages.” 
These letters also give us an amusing idea of the in- 
conveniences of travel in those times. In 1807, 
Story being on his way to Washington, by a sailing 
vessel through Long Island Sound, was cast away on 
Blackwell’s Island, and escaped with great discom- 
fort. Ina letter signed ‘‘ Jer. Melford,” addressed 
to Samuel P. P. Fay as ‘‘Matthew Bramble,” he 
speaks of the journey from Philadelphia and Wash- 
ington, as among the ‘‘ Miseries of Human Life,” 
and pronounces the roads ‘‘as execrable as can be 
found in Christendom,” and says “ you would hardly 
believe yourself in a Christian country.” In 1825, 
Mr. and Mrs. Story, with Daniel Webster and Mrs. 
Webster, journeyed from Boston to Niagara Falls. 
They were five days, including Sunday, between 
Boston and Albany. From Albany they went to 
the Catskills. In those days the legal profession 
was held in such honor, that the steamboats were 
named after great lawyers. Thus the party sailed 
from Albany to Catskill on the steamboat ‘‘ Chan- 
cellor Livingston,” and returned on the ‘Chief 
Justice Marshall.” From Albany they went west on 
the Erie canal, then a novel wonder. The judge 
writes: ‘‘Except when you pass a lock, not the 
slightest motion is felt in the boat, though the rapid- 
ity with which the surrounding objects pass by you 
is very apt at first to make you a little dizzy!” 
Writing from Saratoga, he says: ‘‘ You have no no- 
tion how difficult it is to find a Boston newspaper 
here, or anywhere else out of Massachusetts. * * * 
We are therefore not so important abroad as we 
imagine ourselves to be; and the vast extent of en- 
terprise, domestic as well as foreign, of the State of 
New York puts quite into the shade all our Massa- 
chusetts pretensions of improvement and industry.” 
So much for Massachusetts. To be candid, however, 
we must also quote what the judge says of Albany: 
“Tt appears to have a thriving business air, and has 








some good public buildings, but the general impres- 
sion on my mind was not very agreeable.” 

Story’s bearing was remarkable for its uniform 
urbanity and courtesy. His gentle and affectionate 
heart ever prompted him to acts and words of kind- 
ness. He was a delightful companion; his conver- 
sation abounded in wit, anecdote, and playfulness, 
and rendered him the charm of the social circle. 
His son relates a characteristic story illustrating his 
sportiveness. Stephen Longfellow, a lawyer, the 
father of the poet, had a phrase for which he was 
noted: ‘‘But there is a distinction, may it please 
your honor.” One of the bar penned his epitaph 
thus: ‘‘ Here lies Stephen Longfellow, LL. D., etc. ; 
born, etc.; died, etc.; with this distinction, that 
such a man can never die.” This went around the 
bar, and reached the bench, and even to the subject 
of it. Soon afterward, in an argument before Story, 
Mr. Longfellow was pressing a point, but meeting 
an obstacle, exclaimed as usual, ‘‘ But there is this 
dis—,” and hesitated. ‘‘ Out with it, Brother Long- 
fellow,” said the judge, with a pleasant smile. But 
Mr. Longfellow used another expression then and 
ever after. Captain Hall, in his celebrated Travels, 
declares that Story was the most charming American 
he ever met. His temperament was vivacious and 
enthusiastic, overflowing with animal spirits; his 
sympathies were quick and deep; his sense of right 
was profound; his nature was capacious and liberal. 
Charitable without display, and religious without 
ostentation, he inculcated and exemplified the no- 
blest and purest ideas of human life. Story was a 
true democrat, familiar with men of all classes, but 
commanding respect for his office from all. His 
biographer relates that once when traveling in a 
stage-coach on his circuit, he rode with the driver, 
and a plain man at his side engaging him in con- 
versation, became so interested in him, that when 
the coach stopped, the stranger invited the judge to 
‘*take a drink,” and at the next instant was quite 
abashed at hearing some one address him as Judge 
Story. An indefatigable reader, his letters abound 
in allusions to the English literature. His favorite 
poets were Gray and Pope. It is a quite significant 
evidence of his sympathetic and tender nature that 
he was chosen to deliver the address at the dedica- 
tion of Mount Auburn Cemetery, and also at the 
public funeral of Captain Lawrence of the United 
States ship of war ‘‘ Chesapeake,” who was killed 
in action, and whose last words, ‘‘ Don’t give up the 
ship,” have passed into history. 

In reviewing his life we are not so much struck 
with his genius as with his simplicity, unselfishness, 
and laboriousness. He worked not for himself, but 
for posterity. What he acquired he used not for 
his own advancement, but freely bestowed it on the 
world. Free from vanity, arrogance, and self-seek- 
ing, he passed his life in seeking the greatest good 
of mankind. As few men have bestowed so much, 
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so few have labored so hard to acquire. Order, 
method, and punctuality marked his whole career. 
So economical of time was he that he found time for 
every thing. Time is always generous to those who 
cherish and husband his moments; he offers an in- 
valuable capital free to every one who will avail 
himself of it. Story’s fame is the result, not of genius, 
but of that labor which conquers all things. His 
life, passed in the study and teaching of human law, 
was a fitting preparation for his study of that higher 
law, whose seat is the bosom of God, whose voice is 
the harmony of the world. 


—_—_—__>—_— 


THE NEW REVISION — THE CHANGES IN THE 
MODE OF PLEADING. 


N the Law Journat of 29th January, a reference is 

made to section 485 of the new revision of the Code, 

recently transmitted to the legislature by the com- 
missioners. 

The caution suggested by you as to that section is 
wise. The same caution applies to sections 482, 485 
and 486, and also to the concluding part of section 484. 
The changes, moreover, in the subdivisions of the last- 
named section, are not as good as those in the Code, 
sec. 167, for which it is substituted, and which have 
received settled construction by the courts; but aside 
from these subdivisions, the change made in the pro- 
posed revision, in these four sections, is a movement 
retrograde in the system of pleading and practice es- 
tablished by the Code. 

The fundamental principle of that system is that the 
form of the pleadings shall be no obstruction to the 
development of all the material facts of the case, and 
to give cognizance of them to the tribunal, to receive 
such adjudication as the true merits of the case 
require. 

It sought to obviate, as far as practicable, the diffi- 
culty so often occurring under the old system of prac- 
tice, of requiring a decision in advance by the prose- 
cuting attorney at the peril of his client, whether his 
cause of action belonged to the legal or to the equi- 
table form and tribunal. 

It required, it is true, that the plaintiff should ask, 
at the conclusion of his complaint, for such relief as 
he supposed himself entitled to. 

The effect and object of this requirement is shown 
in section 275 (231) in these words: ‘* The relief granted 
to the plaintiff if there be no answer shall not exceed 
that which he shall have demanded in his complaint, 
but in other cases the court may grant him any relief 
consistent with the case made by the complaint, and 
embraced within the issue.”’ 

The prayer of the complaint is a protection to the 
defendant, if he sees fit to make no defense. 

Tn a litigated suit it is an equivalent for a general 
prayer for other or further relief in the old bill of 
complaint. The case made by the complaint mentioned 
in section 275 (231) consists of the allegations of fact. 
The prayer constitutes no part of it. The sections in 
the proposed 482, the last part of 484, and sections 585 
and 586 change all this and reverse the fundamental 
policy of the former commissioners and of the legisla- 
ture in adopting it. It is made in some respects more 
technical and difficult than the old chancery practice, 
for there one could always conclude with the prayer 
for general relief. 





The chief motive which the commissioners had in 
making these changes appears to have been, to fix 
definitely, in advance, the mode of trial. whether by 
jury or by the court. 

Few, if any, of the judges have found any difficulty 
in determining the mode of trial. If there are issues 
of fact, they may always directa jury trial; if other- 
wise, the court may try it; whether it be on the law 
or equity side, it may be referred in proper cases. 

I highly appreciate the legal ability and the great la- 
bor of the commissioners to revise the laws, and es- 
pecially so as to Mr. Throop, the senior member, but I 
feel confident that in the respect above indicated, they 
have failed to appreciate and adopt one of the most 
important principles of the Code of Procedure. 

ARPHAXED LOOMIS. 

LittLe Fauus, N. Y., February 1, 1876. 


—__»_——. 
SLANDERED CHASTITY AND SPECIAL 
DAMAGES. 

UNITED STATES SUPREME COURT — OCTOBER TERM, 
1875. 


POLLARD, plaintiff in error, v. Lyon. 


A declaration in an action for slander stated that defendant 
falsely and maliciously said of plaintiff that he “saw 
her in bed with Capt. D.,"’ whereby “the plaintiff has 
been damaged andinjured in her name and fame, and 
she claims damages therefor in the sum of ten thou- 
sand dollars.”” Held, that the declaration was bad in 
substance. 

Words falsely spoken of another may be actionable per se 
when they impute to the party a criminal offense, for 
which the party may be indicted and punished, even 
though the offense is not technically denominated infa- 
mous, if the charge involves moral turpitude, and is such 
as will affect injuriously the social standing of the party. 

Where words are not actionable in themselves, special 
damages must be alleged and proved in order tu main- 
tain the action. 

Whenever proof of special damages is necessary to main- 
tain an action of slander, the claim for the same must 
be particularly set forth in the declaration, and it must 
appear that the special damage is the natural and prox- 
imate consequence of the words spoken. 


RROR to the Supreme Court of the District of Col- 
umbia. 

Mr. Justice CLIFFORD delivered the opinion of the 
court, January 10. 

Words both false and slanderous, it is alleged, were 
spoken by the defendant of the plaintiff, and she sues 
in an action on the case for slander to recover damages 
for the injury to her name and fame. 

Controversies of this kind, in their legal aspect, re- 
quire pretty careful examination, and in view of that 
consideration it is deemed proper to give the entire 
declaration exhibited in the transcript, which is as 
follows : 

“That the defendant, on a day named, speaking of 
the plaintiff, falsely and maliciously said, spoke, and 
published of the plaintiff the words following: ‘I saw 
her in bed with Capt. Denty.’ That, at another time, 
to wit, on the same day, the defendant falsely and ma- 
liciously spoke and published of the plaintiff the words 
following: ‘1 looked over the transom-light and saw 
Mrs. Pollard,’ meaning the plaintiff, ‘in bed with Cap- 
tain Denty,’ whereby the plaintiff has been damaged 
and injured in her name and fame, and she claims 
damages therefor in the sum of 310,000.” 

Whether the plaintiff and defendant are married or 
single persons does not appear, nor is it alleged that 
they are not husband and wife, nor in what respect 
the plaintiff has suffered loss beyond what may be in- 
ferred from the general averment that she had been 
damaged and injured in her name and fame. 
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Service was made, and the defendant appeared and 
pleaded the general issue, which being joined, the par- 
ties went to trial, and the jury, under the instructions 
of the court, found a verdict in favor of the plaintiff 
for the whole amount claimed in the declaration. 
None of the other proceedings in the case, at the special 
term, require any notice, except to say that the de- 
fendant filed a motion in arrest of judgment, on the 
ground that the words set forth in the declaration are 
not actionable, and because the declaration does not 
state a cause of action which entitles the plaintiff to 
recover, and the record shows that the court ordered 
that the motion be heard at general term in the first in- 
stance. Both parties appeared at the general term and 
were fully heard, and the court sustained the motion 
in arrest of judgment, and decided that the declaration 
was bad in substance. Judgment was subsequently 
rendered for the defendant, and the plaintiff sued out 
the present writ of error. 

Definitions of slander will afford very little aid in 
disposing of any question involved in this record, or 
in any other, ordinarily arising in such a controversy, 
unless where it becomes necessary to define the differ- 
ence between oral and written defamation, or to pre- 
scribe a criterion to determine, in cases where special 
damage is claimed, whether the pecuniary injury 
alleged, naturally flows from the speaking of the words 
set forth in the declaration. Different definitions of 
slander are given by different commentators upon the 
subject, but it will be sufficient to say that oral slander, 
asacause of action, may be divided into five classes, 
as follows: (1) Words falsely spoken of a person, which 
impute to the party the commission of some criminal 
offense involving moral turpitude, for which the party, 
if the charge is true, may be indicted and punished. 
(2) Words falsely spoken of a person, which impute 
that the party is infected with some contagious disease, 
where, if the charge is true, it would exclude the 
party from society ; or, (3) defamatory words falsely 
spoken of a person, which impute to the party unfit- 
ness to perform the duties of an office or employment 
of profit, or the want of integrity in the discharge of 
the duties of such an office or employment. (4) De- 
famatory words falsely spoken of a party, which pre- 
judice such party in his or her profession or trade. 
(5) Defamatory words falsely spoken of a person, 
which, though not in themselves actionable, occasion 
the party special damage. 

Two propositions are submitted by the plaintiff to 
show that the court below erred in sustaining the mo- 
tion in arrest of judgment and in deciding that the 
declaration is bad in substance: (1) That the words 
set forth in the declaration are in themselves action- 
able, and consequently that the plaintiff is entitled to 
recover, without averring or proving special damage. 
(2) That if the words set forth are not actionable per 
se, still the plaintiff is entitled to recover under the 
second paragraph of the declaration, which, as she in- 
sists, contains a sufficient allegation that the words 
spoken of her by the defendant were, in a pecuniary 
seuse, injurious to her, and that they did operate to 
her special damage. 

Certain words, all admit, are in themselves action- 
able, because the natural consequence of what they 
impute to the party is damage, as if they import a 
charge that the party has been guilty of a criminal of- 
fense involving moral turpitude, or that the party is 
infected with a contagious distemper, or if they are 
prejudicial, in a pecuniary sense, to a person in office, 





or toa person engaged as a livelihood in a profession 
or trade, but in all other cases the party who brings an 
action for words must show the damage he or she has 
suffered by the false speaking of the other party. 

Where the words are intrinsically actionable, the in- 
ference or presumption of law is that the false speak- 
ing occasions loss to the plaintiff, and it is not necessary 
for the plaintiff to aver that the words alleged amount 
to the charging of the described offense, for their 
actionable quality is a question of law and not of fact, 
and will be collected by the court from the words 
alleged and proved, if they warrant such a conclusion. 

Unless the words alleged impute the offense of adul- 
tery, it can hardly be contended that they impute any 
criminal offense for which the party may be indicted 
and punished in this district, and the court is of the 
opinion that the words do not impute such an offense, 
for the reason that the declaration does not allege that 
either the plaintiff or the defendant was married at 
the time the words were spoken. Support to that view 
is derived from what was shown at the argument that 
fornication, as well as adultery, was defined as an of- 
fense by the provincial statute of the 3d of June, 
1715, by which it was enacted that persons guilty of 
those offenses, if convicted, should be fined and pun- 
ished as therein provided. Kilty’s Laws, chap. 27, 
§§ 2 and 3. 

Beyond aJl doubt, offenses of the kind involve moral 
turpitude, but the second section of the act, which de- 
fined the offense of fornication, was, on the 8th of 
March, 1785, repealed by the legislature of the State. 
2 id., chap. 47, § 4. 

Sufficient is remarked to show that the old law of 
the province defining such an offense was repealed by 
the law of the State years before the territory, included 
within the limits of the city, was ceded by the State to 
the United States; and inasmuch as the court is not 
referred to any later law passed by the State, defining 
such au offense, nor to any act of Congress to that ef- 
fect passed since the cession, our conclusion is that the 
plaintiff fails to show that the words alleged impute 
any criminal offense to the plaintiff for which she can 
be indicted and punished. 

Suppose that is so, still the plaintiff contends that 
the words alleged, even though they do not impute any 
criminal offense to the plaintiff, are nevertheless ac- 
tionable in themselves, because the misconduct which 
they do impute is derogatory to her character and 
highly injurious to her social standing. 

Actionable words are doubtless such as naturally 
imply damage to the party, but it must be borne in 
mind that there is a marked distinction between slan- 
der and libel, and that many things are actionable 
when written or printed and published which would 
not be actionable if merely spoken, without averring 
and proving special damage. Clement v. Chivis, 9 
Barn. & Cress. 174 ; McClurg v. Ross, 5 Binney, 219. 

Unwritten words, by all or nearly all the modern 
authorities, not even if they impute immoral conduct 
to the party, are actionable in themselves, unless the 
misconduct imputed amounts to acriminal offense for 
which the party may be indicted and punished. 
Judges as well as commentators in early times ex- 
perienced much difficulty in extracting any uniform 
definite rule from the old decisions in the courts of 
the parent country to guide the inquirer in such an 
investigation ; nor is it strange that such attempts 
have been attended with so little success, as it is man- 
ifest that the incongruities are quite material, and, in 
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some respects, irreconcilable. Nor are the decisions 
of the courts of that country, even of a later period, 
entirely free from that difficulty. 

Examples, both numerous and striking, are found in 
the reported decisions of the period last referred to, 
of which only a few will be mentioned. Words which 
of themselves are actionable, said Lord Holt, must 
either endanger the party’s life or subject him to infa- 
mous punishment; that it is not enough that the party 
may be fined and imprisoned, for a party may be fined 
and imprisoned for a common trespass, and none will 
hold that to say one has committed a trespass will 
bear an action; and he added, that at least the thing 
charged must “in itself be scandalous.’’ Ogden v. 
Turner, 6 Modern, 104. 

Viewed in any proper light it is plain that the judge 
who gave the opinion in that case meant to decide that 
words, in order that they may be actionable in them- 
selves, must impute to the party a criminal offense af- 
fecting the social standing of the party, for which the 
party may be indicted and punished. 

Somewhat different phraseology is employed by the 
court in the next case, to which reference will be made. 
Onslow v. Horne, 3 Wil. 186. In that case DeGrey, Ch. 
J., said the first rule to determine whether words spo- 
ken are actionable is, that the words must contain an 
express imputation of some crime liable to punish- 
ment, some capital offense or other infamous crime or 
misdemeanor, and that the charge must be precise. 
Either the words themselves, said Lord Kenyon, must 
be such as can only be understood in a criminal sense, 
or it must be shown bya colloquium in the introduc- 
tory part, that they have that meaning, otherwise they 
are not actionable. Holt v. Scholefield, 6 Term, 694. 

Separate opinions were given by the members of the 
court in that case, and Mr. Justice Lawrence said that 
the words must contain an express imputation of 
some crime liable to punishment, some capital offense 
or other infamous crime or misdemeanor, and he de- 
nied that the meaning of words not actionable in 
themselves can be extended by aninnuendo. 4 Co. 
17, b. 

Prior to that, Lord Mansfield and his associates held 
that words imputing acrime are actionable, although 
the words describe the crime in vulgar language and 
not in technical terms; but the case does not contain 
an intimation that words which do nct impute a crime, 
however expressed, can ever be made actionable by a 
colloquium orinnuendo. Colman v. Godwin, 3 Doug. 
90; Woolnoth v. Meadows, 5 East, 463. 

Incongruities at least in the forms of expression are 
observable in the cases referred to, when compared 
with each other, and when those cases, with others not 
cited, came to be discussed and applied in the courts 
of the States, the uncertainty as to the correct rule of 
decision was greatly augmented. Suffice it to say 
that it was during the period of such uncertainty as to 
the rule of decision, when a controversy bearing a 
strong analogy to the case before the court, was pre- 
sented for decision to the Supreme Court of the State 
of New York, composed, at that period, of some of 
the ablest jurists who ever adorned that bench. 

Allusion is made, in the opinion given by Judge 
Spencer, to the great ‘‘ uncertainty in the law upon the 
subject,” and having also adverted to the necessity 
that a rule should be adopted to remove that difficulty, 
he proceeds in the name of the court to say “in case the 
charge, if true, will subject the party charged to an 
indictment for a crime, involving moral turpitude, or 





subject the party to an infamous punishment, then the 
words will bein themselves actionable,”’ and that rule 
has ever since been followed in that State, and has 
been very extensively adopted in the courts of other 
States. Brooker v. Coffin, 5 Johns. 190; 1 Am. Lead. 
Cas. (5th ed.) 98. When he delivered the judgment in 
that case, he was an associate justice of the court, 
Chancellor Kent being the chief justice, and partici- 
pating in the decision. Fourteen years later, after he 
became chief justice of the court, he had occasion to 
give his reasons, for the conclusion then expressed, 
somewhat more fully. Van Ness v. Hamilton, 19 
Johns. 367. On that occasion, he remarked, in the out- 
set, that there exists a decided distinction between 
words spoken, and written slander, and proceeded to 
say in respect to words spoken, that the words must 
either have produced a temporal loss to the plaintiff by 
reason of special damage sustained from their being 
spoken, or they must convey a charge of some act 
criminal in itself, and indictable as such, and subject- 
ing the party to an infamous punishment, or they must 
impute some indictable offense involving moral turpi- 
tude; and in our judgment, the rule applicable in such 
a case is there stated with sufficient fullness and with 
great clearness and entire accuracy. 

Controverted cases involving the same question, in 
great numbers, besides the one last cited, have been 
determined in that State by applying the same rule, 
which, upon the fullest consideration, was adopted in 
the leading case, that in case the charge, if true, will 
subject the party charged to an indictment for acrime 
involving moral turpitude, or subject the party to an 
infamous punishment, then the words will be in them- 
selves actionable. 

Attempt was made by counsel in the case of Widrig 
v. Oyer, 13 Johns. 124, to induce the court to modify 
the rule by changing the word ‘‘ or”’ into ‘‘ and,” but 
the court refused to adopt the suggestion and repeated 
and followed the rule in another case reported in the 
same volume. Martin v. Stillwell, 13 id. 275. See also 
Gibbs v. Dewey, 5 Cowen, 503; Alexander v. Same, 9 
Wend. 141; Youngv. Miller, 3 Hill, 22, in all of which 
the same rule is applied. 

Other cases equally in point are also to be found in 
the reported decisions of the courts of that State, of 
which one or two more only will be referred to. Bis- 
sell v. Cornell, 24 Wend. 354. In that case the words 
charged were fully proved, and the defendant moved 
for a nonsuit upon the ground that the words were 
not in themselves actionable, but the circuit judge 
overruled the motion and the defendant excepted. 
Both parties were subsequently heard in the Supreme 
Court of the State, Nelson, Ch. J., giving the opinion 
of the court, in which it was held that the words were 
actionable, and the reason assigned for the conclusion 
is, that the words impute an indictable offense involving 
moral turpitude. 

Defamatory words to be actionable per se, say that 
court, must impute a crime involving moral turpitude 
punishable by indictment. It is not enough that they 
impute immorality or moral dereliction merely, but 
the offense charged must be also indictable. At one 
time, said the judge delivering the opinion, it was 
supposed that the charge should be such as, if true, 
would subject the party to an infamous punishment, 
but the Supreme Court of the State refused so to hold. 
Widrig v. Oyer, 13 Johns. 124; Wright v. Page, 3 
Keyes, 582. 

Subject to afew exceptions, it may be stated that the 
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courts of other States have adopted substantially the 
same rule, and that most of the exceptional decisions 
are founded upon local statutes defining fornication as 
acrime, or providing that words imputing incontinence 
to an unmarried female shall be construed to impute 
to the party actionable misconduct. 

Without the averment and proof of special damage, 
says Shaw, Ch. J., the plaintiff, in an action on the 
ease for slander, must prove that the defendant 
uttered language the effect of which was to charge the 
plaintiff with some crime or offense punishable by law. 
Dunnell v. Fiske, 11 Mete. 552. 

Speaking of actions of the kind, Parker, Ch. J., said 
that words imputing crime to the party agaiust whom 
they are spoken, which, if true, would expese him to 
disgraceful punishment, or imputing to him some foul 
and loathsome disease, which would expose him to the 
loss of his social pleasures, are actionable, without any 
special damage; while words perhaps equally offensive 
to the individual of whom they are spoken are not 
actionable, unless a special damage is averred, or un- 
less they are referred, by what is called a colloquium, 
to some office, business, or trust which would prob- 
ably be injuriously affected by the truth of such im- 
putations. Chaddock v. Briggs, 13 Mass. 252. 

Special reference is made to the case of Miller v. 
Parish, 8 Pick. 385, as authority to support the views 
of the plaintiff, but the court here is of the opinion 
that it has no such tendency. What the court in that 
case decided is, that whenever an offense is imputed 
which, if proved, may subject the party to punish- 
ment, though not ignominious, but which brings dis- 
grace upon the party falsely accused, such an accusa- 
tion is actionable, which is not different in principle 
from the rule laid down in the leading case — that if 
the charge be such that, if true, it will subject the 
party falsely accused to an indictment fora crime in- 
volving moral turpitude, then the words will be in 
themselves actionable. 

Early in her history the legislature of that State 
defined the act of fornication as a criminal offense, 
punishable by a fine, and which may be prosecuted by 
indictment, and if the person convicted does not pay 
the fine, he or she may be committed to the common 
jail or to the house of correction. None of the counts 
in that case contained an averment of special damage, 
but the court held that inasmuch as the words alleged 
imputed a criminal offense which subjected the party 
to punishment involving disgrace, the words were 
actionable, and it is not doubted that the decision is 
correct. Exactly the same question was decided by 
the same court in the same way twenty-five years 
later. Kenney v. Laughlin, 3 Gray, 5; 1 Stats. Mass. 
1786, 293. Other State courts, where the act of forni- 
cation is defined by statute as an indictable offense, 
have made similar decisions, but such decisions do not 
affect any question involved in this investigation. 
Vandcrip v. Roe, 23 Penn. St. 182; 1 Am. Lead. Cas. 
(5th ed.) 103; Simons v. Carter, 32 N. H. 459; Sess. 
Laws (Pa. 1860), 382; Purdon’s Dig. 1824, 313. 

That the words uttered import the commission of 
an offense, say the court, cannot be doubted. It is the 
charge of acrime punishable by law and of a charac- 
ter to degrade and disgrace the plaintiff and exclude 
her from society. Though the imputation of crime, 
suid Bigelow, J., is a test whether the words spoken 
do amount to legal slander, yet it does not take away 
their actionable quality if they are so used as to indi- 
cate that the party has suffered the penalty of the law 





and is no longer exposed to the danger of punishment. 
Krebs v. Oliver, 12 Gray, 242; Fowler v. Dowdney, 2 M. 
& Rob. 119. 

Courts affix to words alleged as slanderous their ordi- 
nary meaning; consequently, says Shaw, Ch. J., when 
words are set forth as having been spoken by the de- 
fendant of the plaintiff, the first question is whether 
they impute a charge of felony, or any other infamous 
crime punishable by law. If they do, an innuendo 
undertaking to state the same in other words is use- 
less and superfluous; and if they do not, an innuendo 
cannot aid the averment, as it is a clear rule of law 
than an innuendo cannot introduce a meaning to the 
words broader than that which the words naturally 
bear, unless connected with proper introductory aver- 
ments. Alexander v. Angle, 1 Crompt. & Jervis, 143; 
Goldstein v. Foss, 2 Young & Jervis, 146; Carter v. 
Andrews, 16 Pick. 5; Beardsley v. Tappan, 2 Blatch. 
588. 
Much discussion of the cases decided in the Supreme 
Court of Pennsylvania is quite unnecessary, as we 
have the authority of that court for saying that the 
leading cases establish “the principle that words 
spoken of a private person are only actionable when 
they contain a plain imputation, not merely of some 
indictable offense, but one of an infamous character, 
or subject to an infamous or disgraceful punishment, 
and that an innuendo cannot alter, enlarge, or extend 
their natural and obvious meaning, but only explain 
something already sufficiently averred, or make a 
more explicit application of that which might other- 
wise be considered ambiguous to the material subject- 
matter properly on the record, by the way of aver- 
ment or colloquium. Gosling v. Morgan, 32 Penn. 
St. 275; Shafter v. Kinster, 1 Binney, 537; McClurg v. 
Ross, 5 id. 218; Andres v. Koppenheafer, 3 8S. & R. 
255. 

State courts have in many instances decided that 
words are in themselves actionable whenever a crimi- 
nal offense is charged, which, if proved, may subject 
the party to punishment, though not ignuominious, and 
which brings disgrace upon the complaining party; 
but most courts agree that no words are actionable 
per se unless they impute to the party some criminal 
offense which may be visited by punishment either of 
an infamous character or which is calculated to affect 
the party injuriously in his or her social standing. 
Buck v. Hersey, 31 Me. 558; Mills v. Wimp, 10 B. 
Monr. 417; Perdue v. Burnett, Minor, 138; Demarest 
v. Haring,6 Cow. 76; Townsend on Slander, § 154; 1 
Wendell’s Starkie on Slander, 48; Redway v. Gray, 31 
Vt. 297. 

Formulas differing in phraseology have been pre- 
scribed by different courts, but the annotators of the 
American Leading Cases say that the Supreme Court 
of the State of New York, in the case of Brooker v. 
Coffin, appear ‘‘to have reached the true principle 
applicable to the subject,” and we are inclined to con- 
cur in that conclusion, it being understood that words 
falsely spoken of another may be actionable per se 
when they impute to the party a criminal offense 
for which the party may be indicted and punished, 
even though the offense is not technically denomina- 
ted infamous, if the charge involves moral turpitude 
and is such as will affect injuriously the social stand- 
ing of the party. 1 Am. Lead. Cas. (5th ed.) 98. 

Decided support to that conclusion is derived from 
the English decisions upon the same subject, especi- 
ally from those of modern date, many of which have 
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been very satisfactorily collated by a very able text 
writer. Addison on Torts (3d ed.), 765. Slander, in 
writing or in priut, says the commentator, has always 
been considered in our law a graver and more serious 
wrong and injury than slander by word of the mouth, 
inasmuch as it is accompanied by greater coolness and 
deliberation, indicates greater malice, and is in general 
propagated wider and further than oral slander. 
Written slander is punishable in certain cases both 
criminally and by action, when the mere speaking of 
the words would not be punishable in either way. Vil- 
liers v. Mousley, 2 Wils. 403; Saville v. Jardine, 2 H. BI. 
5382; Bac. Abr., Slander, B.; Keiler v. Sessford, 2 Cr. 
Cc. C. 190. 

Examples of the kind are given by the learned com- 
mentator, and he states that verbal reflections upon 
the chastity of an unmarried female are not actionable, 
unless they have prevented her from marrying or have 
been accompanied by special damage; but if they are 
published in a newspaper they are at once actionable, 
and substantial damages are recoverable. 2 Bl. Com. 
125, n. 6; Janson v. Stuart, 1 Term, 784. 

Comments are made in respect to verbal slander 
under several heads, one of which is entitled defama- 
tory words not actionable without special damage; and 
the commentator proceeds to remark that mere vitu- 
peration and abuse by word of mouth, however gross, 
is not actionable unless it is spoken of a professional 
man or tradesman in the conduct of his profession or 
business. Instances of a very striking character are 
given, every one of which is supported by the author- 
ity of an adjudged case. Lumby v. Allday, 1 Crompt. 
& Jer. 301; Barnett v. Allen, 3H. & N. 376. 

Even the judges holding the highest judicial stations 
in that country have felt constrained to decide that to 
say of a married female that she was a liar, an in- 
famous wretch, and that she had been all but seduced 
by a notorious libertine, was not actionable without 
averring and proving special damage. Lynch v. Knight, 
9H. of L. Cas. 594. 

Finally, the same commentator states that words 
imputing to a single woman that she gets her living by 
imposture and prostitution, and that she is a swindler, 
are not actionable, even when special damage is al- 
leged, unless it is proved, and the proposition is fully 
sustained by the cases cited in its support. Welby v. 
Elston, 8 M. G. & S. 142; Addison on Torts (3d ed.), 
7388; Townsend on Slander, §$ 172, and note, 516, 517, 
518. 

Words actionable in themselves, without proof of 
special damage, are next considered by the same com- 
mentator. His principal proposition under that head 
is that words imputing an indictable offense are action- 
able per se without proof of any special damage, giv- 
ing as a reason for the rule that they render the ac- 
cused person liable to the pains and penalties of the 
criminal law. Beyond question, the authorities cited 
by the author support the proposition and show that 
such is the rule of decision in all the courts of that 
country having jurisdiction in such cases. Heming v. 
Power, 10 Mees. & Wels. 570; Alfred v. Farlow, 8 Q. B. 
854; Edsall v. Russell, 5 Scott N. R. 801; Brayne v. 
Cooper, 5 Mees. & Wels. 250; Barnet v. Allen, 3 H. & 
N. 378; Davies v. Solomon, 41 Law Jour. (Q. B.) 11; 
Roberts v. Roberts, 5 Best & Smith, 389; Perkins v. 
Scott, 1 Hurlst. & Colt. 158. 

Examined in the light of these suggestions and the 
authorities cited in their support, it is clear that the 
proposition of the plaintiff, that the words alleged are 





in themselves actionable, cannot be sustained. Con- 
cede all that, and still the plaintiff suggests that she 
alleges in the second paragraph of her declaration 
that she ‘‘ has been damaged and injured in her name 
and fame,” and she contends that that averment is 
sufficient, in connection with the words charged, to 
entitle her to recover as in an action of slander for 
defamatory words with averment of special damage. 
Special damage is a term which denotes a claim for 
the natural and proximate consequences of a wrongful 
act, and it is undoubtedly true that the plaintiff in 
such a case may recover for defamatory words spoken 
of him or her by the defendant, even though the 
words are not in themselves actionable, if the declara- 
tion sets forth such a claim in due form, and the alle- 
gation is sustained by sufficient evidence, but the 
claim must be specifically set forth, in order that the 
defendant may be duly notified of its nature, and that 
the court may have the means to determine whether 
the alleged special damage is the natural and prox- 
imate consequences of the defamatory words alleged 
to have been spoken by the defendant. Haddan v. 
Scott, 15 C. B. 429. 

Whenever proof of special damage is necessary to 
maintain an action of slander the claim forthe same 
must be set forth in the declaration, and it must ap- 
pear that the special damage is the natural and prox- 
imate consequence of the words spoken, else the alle- 
gation will not entitle the plaintiff to recover. Vicars 
v. Wilcox, 8 East, 3; Knight v. Gibbs, 1 Ad. & Ell. 46; 
Ayre v. Craven, 2 id. 8; Roberts v. Roberts, 5 Best & 
Smith, 389. 

When special damage is claimed, to support such an 
action for words not in themselves actionable, the na- 
ture of the special loss or injury must be particularly 
set forth, and if it is not, the defendant may demur. 
He did demur in the case last cited, and Cockburn, 
Ch. J., remarked that such an action is not maintain- 
able unless it be shown that the loss of some substan- 
tial or material advantage has resulted from the speak- 
ing of the words. Addison on Torts (3d ed.), 805; 
Wilby v. Elston, 8 C. B. 148. 

Where the words are not in themselves actionable, 
because the offense imputed involves neither moral 
turpitude nor subjects the offender to an infamous 
punishment, special damage must be alleged and 
proved in order to maintain the action. Hoag v. 
Hatch, 23 Conn. 590; Andres v. Koppenheafer, 3 8S. & 
R. 256; Buys v. Gillespie, 2 Johns. 117. In such a case 
it is necessary that the declaration should set forth 
precisely in what way the special damage resulted from 
the speaking of the words. It is not sufficient to al- 
lege generally, that the plaintiff has suffered special 
damages, or that the party has been put to great costs 
and expenses. Cook v. Cook, 100 Mass. 194. By spe- 
cial damage in such a case is meant pecuniary loss, 
but it is well settled that the term may also include 
the loss of substantial hospitality of friends. Moore 
v. Meagher, 1 Taunt. 42; Williams v. Hill, 19 Wend. 
306. 

Illustrative examples are given by the text-writers 
in great numbers, among which are loss of marriage, 
loss of profitable employment, or of emoluments, 
profits, or customers; and it was very early settled 
that a charge of incontinence against an unmarried 
female, whereby she lost her marriage, was actionable 
by reason of the special damage alleged and proved. 
Davis v. Gardiner, 4 Co. 16, b, pl. 11; Reston v. Pom- 
freicht, Cro. Eliz. 639. Doubt upon that subject cun- 
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not be entertained, but the special damage must be 
alleged in the declaration and proved, and it is not 
suflicient to allege that the plaintiff ‘‘ has been dam- 
aged and injured in her name and fame,” which is all 
that is alleged in that regard in the case before the 
court. Hartley v. Herring, 8 Term, 133; Addison on 
Torts, 805; Hilliard on Remedies (2d ed.), 622; Beach 
v. Ranney, 2 Hill. 309. 

Tested by these considerations it is clear that the 
decision of the court below, that the declaration is 
bad in substance, is correct. 

Judgment affirmed. 


—— 
COURT OF APPEALS ABSTRACT. 


ACTION. 


In an action for fraud and deceit in the sale of chat- 
tels, it appeared that plaintiff was induced to the pur- 
chase by the fraudulent representations of defendant 
as to the character and quality of the chattels; also, 
that plaintiff asked for and received from defendant 
a written warranty of the chattels. Held, that the 
action would lie. ‘‘ Where though a personal under- 
taking has been taken, it would not have been, but that 
the representations had induced confidence, and they 
were still relied upon, both in the making of the con- 
tract, and in taking the warranty of quality; and it is 
shown that the deceit is the moving cause of both acts, 
there an action ex delicto may be maintained. Though 
the contract be in writing, be sealed and contain cov- 
enauts of extensive reach to protect the plaintiff's 
rights, if the defendant has been dishonest in the 
transaction, the plaintiff may disregard them all, and 
sue directly for the fraud, and give parol evidence of 
the representations, though they are not noticed in 
the written contract.”’ (Wardell v. Fosdick, 13 Johns. 
3825; Ward vy. Wiman, 17 Wend. 193.) Indianapolis, 
etce., Railway Co. v. Tyng. Opinion by Folger, J. 


DOWER. 


When barred by adultery of wife.—Action to compel 
specific performance of a contract by defendant to 
purchase certain lands. Defense that plaintiff was not 
able to give good title. It appeared that one D, the 
immediate grantor of the plaintiff, had at the time 
of his conveyance to the plaintiff, and still has, a wife 
living, and that she did not joinin the deed to the 
plaintiff, nor in any way released her right in said 
lands. It also appeared that in an action for a 
divorce a vinculo from said wife on account of her 
adultery, brought by said D, her husband, it was 
found by the referee that she had committed adultery 
as alleged in the complaint; but the referee also found 
that D had committed adultery likewise, and hence a 
judgment of divorce was denied, and there was judg- 
ment that the complaint be dismissed. Plaintiff 
claimed that D’s wife was barred from dower by 2 R. 
S. 146, § 48, which provides that ‘‘ A wife, being a 
defendant in a suit for divorce brought by her hus- 
band, and convicted of adultery, shall not be entitled 
to dower in her husband’s real estate, or any part 
thereof * * *.” Held (affirming the judgment below), 
that the finding of fact by the referee that the wife 
had committed adultery, was not a conviction of adul- 
tery within the section; the word ‘‘convicted”’ as 
used in that section means that upon the proof and 
finding or verdict of the wife’s adultery the court has 
given judgment of divorce against her, and dissolved 





the marriage between her and the husband. Schiffer 
v. Pruden. Opinion by Folger, J. 

C. Jones, for appellant. 

J. Edgar, for respondent. 


[Decided Jan. 25.] 
EJECTMENT. 


Writ of possession: execution after return day: deliv- 
ery of possession.—A judgment in ejectment for non- 
payment of rent was recovered in July, 1863, and a 
writ of possession thereon was issued on the 17th of 
January, 1867, returnable sixty days thereafter. Be- 
fore the return day a stay of proceedings was obtained 
and served by the tenant, and this stay continued in 
force until April 30, 1867, which was after the return 
day of the writ of possession. The return of the 
sheriff indorsed on the execution stated that on the 
10th of May, 1867, he delivered possession of the premi- 
ses described to the plaintiff therein. The statuge 
limits the time within which the defendant in the 
ejectment suit can redeem to six months after the 
taking of possession under an execution issued upon 
the judgment therein; and that, in case the rent and 
costs remain unpaid for six months after the execu- 
tion is executed, the lessor shall be barred of all relief in 
law or equity. 2 R. S. 506, §§ 33, 34. The tender of 
the rent in arrear was not made until September 24, 
1869, and on the following day this auction to redeem 
was commenced. The plaintiff insisted that his right 
was not barred, upon the grounds (1) that the execution 
of the writ of possession was invalid, having been 
made after the return day thereof; and (2) that there 
was no actual execution of the writ on the 10th of 
May, 1867. Held (affirming the judgment below, 4 N.Y. 
Sup. 282), (1) that the writ could lawfully be executed 
after the return day. The judgment bound the land 


’ of which the writ directed possession to be delivered, 


and the office of the writ was simply to carry the 
judgment into effect with reference to that particular 
piece of land; the command to return the writ within 
sixty days was directory merely; (2) the judge found as 
a fact that the execution was duly executed on the 10th 
day of May, 1867, and this finding is sustained by the 
evidence. As tothe only part of the premises which 
were occupied, the sheriff demanded possession of the 
occupant, and threatened to remove him unless he 
consented to acknowledge himself as holding under 
the landlord, which he did in writing; as to the unoccu- 
pied portions of the farm, the sheriff went upon them 
and assumed to deliver possession to the landlord's 
agent, who wus present, and was then for the time be- 
ing placed in actual possession, so far as possession 
could be delivered. What transpired after such exe- 
cution of the writ is not material to this case. If 
possession was delivered, the statute began to run 
from that time, and the time limited for redemption 
could not be enlarged by the subsequent re-entry of 
the tenant. Wéitbeck v. Van Rensselaer. Opinion per 
Curiam. 
{Decided Jan. 25.] 
EVIDENCE. 

On an issue, whether A was employed by B, it is 
competent to show conduct of A during the alleged 
term of service inconsistent with the notion of the 
existence of an employment. It is presumptive evi- 
dence resting on the greater or less degree of proba- 
bility, ghat one in the employ of another would not 
act ina manner inconsistent with that relation, or if 
he did, that he would not be continued therein; evi- 
dence of such conduct is admissible also when there 
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is an issue as to the value of the services. (Affirming, 
6N. Y. Sup. 707.) Miller v. Irish. 
[Decided Jan. 18.] 
EXECUTORS AND ADMINISTRATORS. 

Accounting : surrogate’s court.—The surrogate’s court 
is the proper tribunal wherein to call executors and ad- 
ministrators to an account, and to secure a distribu- 
tion of the estate among next of kin; and to withdraw 
acase of mere settlement of an estate disconnected 
with the enforcement of a special and express trust, as 
distinguished from what is called a constructive trust 
in alladministrators, from the tribunal created for that 
purpose with ample powers, special reasons should be 
assigned and facts stated to show that full and com- 
plete justice cannot be done in that court. Chipman 
v. Montgomery. 
[Recided Jan. 25.] 

FRAUD. 

Representations as to value.—Plaintiff sold to defend- 
ants real estate, and took in payment therefor part 
eash and part in bonds of a certain company at par. 
Defendants assured plaintiff that ‘‘the bonds were 
good so far as they knew.’’ Defendants had learned, 
before buying the bonds, that their market value was 
67 per cent, and before the transaction with plaintiff, 
they had sold some of the bonds for 60 per cent. The 
bonds became unsaleable before the transaction in suit. 
The plaintiff had no knowledge of the bonds. The 
referee found that the defendants’ statements were 
made in good faith, believing them to be true. The 
General Term reversed the decision upon the ground 
that the defendants, having stated that the bonds were 
good, as far as they knew, it would ordinarily be un- 
derstood, under the circumstances, as affirming that 
they knew nothing which would justify the conclusion 
that they were worth less than the amount payable by 
them. JTeld (reversing the judgment below, 4 Hun, 
665), error. A general representation that the bonds 
in question, or property of such a character, were good 
would not usually be regarded asa positive affirmation 
as to their specific value, or that they were good for 
their face or equal to par in the market. Oberlander v. 
Rosswag. Opinion by Miller, J. 

Stephen H. Oliu, for appellants. 

Henry D. Beman, for respondent. 

[Decided Dee. 14.] 

HIGHWAY. 


Alteration of: Laws 1847, ch. 455,§ 9: decision of 
referees when to remain unaltered for four years.—A 
commissioner of highways made an order altering a 
highway, by changing its direction where it ran 
through the farm of one of the petitioners. so as to 
make it run on the boundary line thereof, effecting 
the alteration by discontinuing a part of the old high- 
way, and laying out a new one in place thereof. Upon 
appeal, this determination of the commissioner was 
reversed by the referees. Within four years after 
this decision of the referees was filed, an order was 
made by another commissioner directing the same 
alteration as first ordered. The General Term, upon 
certiorari, reversed the order of the said commissioner 
upon the ground that it was in contravention of the 
statute (Laws 1847, ch. 455, $ 9), providing that the 
decision of the referees laying out, altering or discon- 
tinuing any road in whole or in part shall remain un- 
altered for the term of four years from the time the 
same shall have been filed in the office of the town 
clerk. Held, error (reversing the judgment below, 2 





N. Y. Sup. 360). The only decisions unalterable for 
four years are those laying out, altering or discontinu- 
ing any road, and, therefore, the section does not apply 
to a decision which refuses to lay out, alter or discon- 
tinue a highway. 

The fact that an alteration of a highway requires the 
laying out anew of some part of a highway, and the 
consequent discontinuance of some part of the old 
way, does not render the change any the less an 
“alteration”? within the meaning of the statute. 
People ex rel. Dorn v. Jones. Opinion by Church, Ch. J. 

(Decided Nov. 30, 1875.] 

INJUNCTION. 


Against corporation: violation of.— Defendant, a cor- 
poration, was fined, and its president fined and ordered 
to be imprisoned, for violating orders of injunction. 
Held, (1) that the point that the orders were more ex- 
tensive in their restraint than the prayer of the com- 
plaint could not be considered upon the appeal; as 
long as the orders were in force, the defendant and its 
officers were bound to obey them; they were not void, 
even if irregular; (2) that corporations could be fined 
for violating orders of injunction and their property 
sequestrated; (5) all persons bound to obey injunc- 
tion orders may be guilty of violating them as well by 
aiding, abetting and countenancing others in violating 
them as by doing it directly, and courts will not look 
upon any scheme with indulgence, however skillfully 
devised, intended to thwart its orders. Mayor v. New 
York, etc., Ferry Co. Opinion by Earl, J. 

A. J. Parker, for appellant. 

L. Tremain, for respondent. 

(Decided Jan. 25.] 

LIEN. 

Statutory: how acquired: corporation — stockholder.— 
Section 5 of chap. 762, Laws 1868— ‘An act to in- 
corporate the Fast Side Association of the city of New 
York,’’— provided that the officers may take subscrip- 
tions to the building stock, ‘‘and may issue to such 
subscribers the necessary certificates of shares, which 
shall be signed by the president and secretary and 
countersigned by the treasurer, and all shares so issued 
shall, from the date thereof, be a lien and charge upon 
the real and personal property of said corporation until 
canceled as hereinafter provided.”’ 

In an action to foreclose a mortgage on the property 
of said association, given to plaintiffs as trustees for 
certain bondholders, K., impleaded as defendant, 
claimed to have alien upon the property superior to 
the mortgage, for the reason that he had subscribed 
for 35,000 of the building stock of said association, 
and paid therefor, and that said stock was a lien under 
the statute, although no certificates of shares had been 
issued tohim. Held (affirming the judgment below), 
that K. became a stockholder in the corporation, and 
entitied to all the rights of one, notwithstanding the 
fact that the certificates of shares bad not been issued, 
but that the lien claimed being a statutory lien, special 
in character and not growing out of the relation of 
stockholder, could only exist as against bona fide 
lienors and incumbrancers, when it had been perfected 
in the method and evidenced by the instruments re- 
quired by the act. Winston v. Kilpatrick. Opinion 
by Allen, J. 

[Decided Jan. 18.] 
PRINCIPAL AND AGENT. 


1. The unknown principal may take advantage of 
the acts of his agent and enforce the contract made by 
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him, though his agency was not disclosed, and so it is 
if the principal is disclosed and the agent avowedly 
acts for him, though the form of the contract is that 
of an instrument in writing, not under seal, to which 
the agent, and not the principal, is the apparent party. 
Sims v. Bond, 5 B. & Ad. 389; Beebe v. Roberts, 12 
Wend. 413. And parol evidence of the agency is ad- 
missible where the purpose is to charge the principal 
and not to discharge the agent; or where fraud and 
deceit are the subjects of the inquiry. Ford vy. Wil- 
liams, 21 How. (U. 8.) 287; Wilson v. Hart, 7 Taunt. 
295; Trueman v. Loder, 1L Ad. & Ell. 595. The decis- 
ions go upon the ground that the evidence does not 
vary the terms of the contract, but only explains them, 
or adds an implied incident. Indianapolis, Peru and 
Chicago Railway Co. v. Tyng. Opinion by Folger, J. 

[Decided Jan. 18.] 

2. In an action for fraud and deceit in the sale of 
goods purchased of defendant by plaintiff's agent, for 
plaintiff and in pursuance of plaintiff's instruction, 
defendant alleged that the payment was made from the 
agent’s own fund, and it was not proved that plaintiff 
even repaid to this agent the sum so advanced. De- 
fendant knew of the agency at the time of the sale. 
Held, no defense to an action by plaintiff. The plaintiff 
was liable to the agent for moneys paid by him; he 
(plaintiff) was the principal in the transaction—all 
losses, resulting necessarily therefrom, were his to 
bear, and all rights of action acquired thereby against 
the defendant were his rights to enforce. Ib. 


WILL. 

Action for construction of, who may maintain : devise: 
gift over: legatees when estopped from contesting will. 
—Under the form of an action by pecuniary legatees 
for the construction of a will,it was sought to overthrow 
the will as violative of the law against perpetuities, 
and to establish the right of the plaintiffs to share in the 
estate as in case of intestacy. Held (affirming the 
judgment below, 4 Hun, 739), that the plaintiffs could 
not maintain the action. ‘‘The plaintiffs as heirs at 
law and next of kin, claiming in hostility to the will, 
have no interest in the interpretation of that instru- 
ment, and have no standing in court in an action for 
that purpose; but must assert their rights directly by 
proper action at their peril, taking the chance of be- 
ing subjected to costs in case of failure, as in other con- 
troversies. Post v. Hover, 33 N. Y. 593; Bowers v. 
Smith, 10 Paige, 193.” 

It is by reason of the jurisdiction of the Court of 
Chancery over trusts that courts having equity powers 
as an incident of that jurisdiction, take cognizance of 
and pass upon the interpretation of wills. They do 
not take jurisdiction of actions brought solely for the 
construction of instruments of that character, or 
where only legal rights are in controversy. 

The plaintiffs, to entitle themselves to the action and 
judgment of the court, either in the execution of the 
testamentary trust, orin the construction of the will 
and the adjustment of the rights of the parties under 
it, must elect to take in subordination to the will, and 
under the trust as created by the testator, and estab- 
lish their rights as cestui que trusts. They cannot have 
the benefit of a trust which they repudiate merely to 
give them a standing in court. They should, in their 
complaint, have unequivocally avowed their election 
to accept the contingent benefit under the residuary 
clause, and removed all adverse claims, and they can 
only demand a judicial construction of the will and 





an accounting by the trustees when they shall do so. 
Chipman v. Montgomery. Opinion by Allen, J. 

E. C. James, for appellant. 

L. W. Russell, for respondent. 

[Decided Jan. 25.] 

A testator, after giving certain specific legacies, de- 
vised the residue of his estate to his wife and three 
infant children jointly, or, in case of the death of any 
one of them without issue, to the survivors, and in case 
of the death of all four without issue, then over to the 
children by a former wife, the plaintiffs. The four 
first takers were alive at the time of testator’s death and 
two of them hadissue. Held, that whether the devise 
of the residue to the widow and children be adjudged 
valid or invalid, the devise over to the plaintiffs can- 
not be sustained, as it can only take effect upon the 
termination of four lives in being at the death of the 
testator. The gift over does not constitute an essen- 
tial part of the disposition of the residue, so that its be- 
ing invalid, it taints and destroys the gift to the first 
takers; it was incidental, and to provide against a 
contingency which might, but was not likely to hap- 
pen; and if that incidental purpose chanced to be 
illegal, it does not destroy the principal and lawful pur- 
poses of the testator. Ib. 

Where legatees have received in whole or in part 
the legacies given them by a will. they will not be 
heard in opposition to other parts of the same will, ex- 
cept upon proof of circumstances showing that they 
had not intelligently elected to take under the will, 
and other than in opposition to it, and a return of all 
that has been received by them. Ib. 

——__>__——_ 


UNIFORMITY OF PROCEDURE IN FEDERAL 
AND STATE COURTS. 


‘THE question of uniformity of procedure in the 

Federal and State Courts was before the United 
States Supreme Court in Nudd v. Burrows. Justice 
Swayne, in delivering the opinion, said: 

The last assignment relates to alleged errors of the 
court in matters of practice. Before the judge began 
his charge to the jury, the counsel for the defendants 
requested him in giving it to conform in all things to 
the practice of the courts of record and the law of the 
State. This herefused todo. He also refused to allow 
the jury to take with them to their room the written 
instructions he had given them, and likewise the 
account book, bills of lading, and additional papers 
which had been introduced in evidence other than the 
depositions. To each of these refusals the defendants 
excepted. 

The practice act of Illinois provides that the courtia 
charging the jury shall instruct them only as to the 
law of the case; that no instructions shall be given 
unless reduced to writing; that instructions asked 
shall not be modified by the court, except in writing; 
that the instructions shall be taken by the jury in 
their retirement, and returned with the verdict, and 
that papers read in evidence, other than depositions, 
may be carried from the bar by the jury. 1 Gross’ 
Stat. 289. It is declared by the act of congress of 
June 1, 1872,§ 5: ‘“* That the practice, pleadings 
and forms and modes of proceeding in civil causes, 
other than equity and admiralty causes, in the Circuit 
and District Courts, shall conform, as near as may be,”’ 
to the same things “ existing at the time in the Courts 
of Record of the State within which such Circuit and 
District Courts are held.” 
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The purpose of the provision is apparent upon its 
face. No analysis is necessary toreach it. It was to 
oring about uniformity in the law of procedure in the 
Federal and State courts of the same locality. It had 
its origin in the code enactments of many of the States. 
While in the Federal tribunals the common-law plead- 
ings, forms and practice were adhered to, in the State 
courts of the same district the simpler forms of the 
local code prevailed. This involved the necessity on 
the part of the bar of studying two distinct systems 
of remedial law, and of practising according to the 
wholly dissimilar requirements of both. The incon- 
venience of such a state of things is obvious. The evil 
was aseriousone. It wasthe aim of the provision in 
question to remove it. This was done by bringing 
about the conformity in the courts of the United 
States which it prescribes. The remedy was complete. 
The personal administration by the judge of his duties 
while sitting upon the bench was not complained of. 
No one objected or sought a remedy in that direction. 
We see nothing in the act to warrant the conclusion 
that it was intended to have such an application. If 
the proposition of the counsel for the plaintiff in error 
be correct, the powers of the judge, as defined by the 
common law, were largely treuched upon, 

A statute claimed to work this effect must be strictly 
construed. But no severity of construction is 
necessary to harmonize the language employed with 
the view we have expressed. The identity required is 
to bein * the practice, pleadings and forms and modes 
of proceeding.’’ The personal conduct and adminis- 
tration of the judge in the discharge of his separate 
functions is, in our judgment, neither practice, plead- 
ing, nora form nor mode of proceeding, within the 
meaning of those terms as found in the context. The 
subject of these exceptions is, therefore, not within 
the act as we understandit. There are certain powers 
inherent in the judicial office. How far the legislative 
department of the government can impair them or 
dictate the manner of their exercise are interesting 
questions, but it is unnecessary in this case to con- 
sider them. Houston v. Williams, 13 Cal. 24. 

————__g—___— 
UNITED STATES SUPREME COURT DECISIONS. 

HE following decisions were announced in the 

Supreme Court of the United States, on Monday, 
January 31, 1876: 
BILLS AND NOTES. 

Failure of consideration.—No. 83. Hall et al. v. 
Weares. Error to the Circuit Court for the Northern 
District of Illinois.—In this case the court holds that 
where a draft is drawn by a bank for a stipulated con- 
sideration, which wholly fails, but afterward the bank 
realizes a partial consideration on other accounts be- 
tween it and the drawee, it cannot plead failure of 
consideration to the draft when ordered as a set-off; 
and, it is said, the bank cannot derive the benefit it 
received indirectly, and at the same time insist that it 
got nothing for its own draft. Reversed. Mr. Justice 
Strong delivered the opinion. 

COLLISION. 

Steam and sail vessels.— No. 65. Propeller Colorado 
v. Bark H. P. Bridges. Appeal from the Circuit Court 
for the Eastern District of Michigan.—This was a case 
of collision on Lake Huron, in May, 1869, between the 
propeller and the bark, the latter and cargo proving a 
total loss The decision is that the bark displayed the 
proper lights, blew her fog-horn as required by law, 








and steadily kept her course, and that in view of the 
whole case the presumption is that the steamer was in 
fault in not keeping out of the way in obedience to the 
rule as to steam vessels in such cases. Affirmed. Mr. 
Justice Clifford delivered the opinion. 


GOVERN MENT. 


Removal of seat of : habeas corpus.— No. 545. Potts 
etal. v. Chumasere. Error to the Supreme Court of 
the Territory of Montana.— This was a contest as to 
the validity of certain proceedings having for their 
object the removal of the seat of government of the 
Territory from Helena to Virginia City, and the court 
decide that itis not a case involving money or the 
rights of the person under habeas corpus. It is with- 
out jurisdiction. Writ of error dismissed. The Chief 
Justice delivered the opinion. 

NEGLIGENCE. 

1. Duty of supervisor: tax list: nominal damages.— 
No. 86. Dow v. Humbert et al. Error to the Circuit 
Court for the Western District of Wisconsin.— The 
defendants in error were sued fora neglect of duty as 
supervisors in refusing to place upon the tax list the 
amount of two judgments recovered against the town 
of Waldwick. The court below instructed the jury 
that the plaintiff was entitled to recover nominal dam- 
ages, because he had not shown that he had received 
serious injuries by the neglect of duty alleged. This 
ruling is here affirmed, the court holding, in substance, 
that as the taxable property of the township remained 
still subject tothe tax, and the right to the relief also 
remained, the plaintiff has suffered only the nominal 
damage he was permitted to recover. Mr. Justice 
Miller delivered the opinion. Mr. Justice Clifford dis- 
sented, holding that, unless the plaintiff in such a case 
may recover more than nominal damages, their debts 
become valueless, as the same conduct by the super- 
visors may be repeated indefinitely, and the rule nec- 
essarily leads to practical repudiation. 

2. Evection of telegraph : compensatory damages.—No. 
118. The Western Union Telegraph Company v. Eyser. 
Error to the Supreme Court of the Territory of Colo- 
rado.— This case is held to be disposed of by the case 
against the Milwaukee and St. Paul Railway Com- 
pany decided to-day, and it is said that the evidence, 
in no view to be taken of it, establishes a case for ex- 
emplary damages. The omissions to give the public 
warning of the work in progress when putting up the 
wire was negligence, whicb entitled the plaintiff only 
to compensatory damages, as there was nothing to 
show that the omission was willful. Reversed. Mr. 
Justice Davis delivered the opinion. 

3. Injury to railroad passengers: punitive damages. 
—No. 105. Milwaukee and St. Paul Railway Company 
v. Ames etal. Error to the Circuit Court for the Dis- 
trict of lowa.—In this case Mrs. Ames was a passenger 
in a train of the company when it collided with an 
engine which was on the track, and the shock threw 
her forward, inflicting injuries for which she sued to 
recover. The evidence was that the train was running 
about fifteen miles per hour, and that the colliding 
engine was nearly or quite at rest, and that the dam- 
age done was only to the front of the two engines. 
The court charged the jury that if they found the serv- 
ants of the company guilty of gross negligence, they 
might give the petitioner exemplary damages. The re- 
sult was a verdict for $4,000, for which judgment was 
entered. It is here said that, while the proof of neg- 
ligence was sufficient to enable the plaintiff to recover 
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the damages she sustained, it was not of a character 
justifying punitive damages. In such cases the rule is 
said to be that the jury may not go beyond compensa- 
ting the sufferer by the negligence alleged and give ex- 
emplary damages unless the act causing the injury is 
done willfully or with such reckless indifference to the 
rights of others as is equivalent to intentional wrong. 
Reversed. Mr. Justice Davis delivered the opinion. 


OFFICER. 

Congressional printer.—No. 643. United States v 
Allison. Appeal from the Court of Claims. — The 
claimant was an employee of the Government Print- 
ing Office from June, 1866, to June, 1867, and recovered 
extra compensation under the joint resolution of Feb. 
28, 1867. It is here held that the Superintendent of 
the Government Printing Office, and his successor, 
the Congressional Printer, were both officers under 
the control and authority of the committees of the 
two houses of Congress, and not in any sense officers 
under the Interior Department, and that the claimant 
is not, therefore, entitled to recover. Reversed, with 
instructions to dismiss the petition. Mr. Chief Justice 
Waite delivered the opinion. 

inecmiissiaiapliaiccniteates 
RECENT BANKRUPTCY DECISIONS. 
ACTION. 

State and federal courts.—The prosecution of an ac- 
tion in a State court relating to property held by the 
bankrupt may be continued, if it was begun before the 
commencement of the proceedings in bankruptcy. 
Although a suit is pending in a State court at the time 
of the commencement of the proceedings in bankrupt- 
cy, yet a writ of sequestration cannot be issued after 
that time to take the property from the possession of 
the assignee. The District Court may enjoin parties 
to an action pending in a State court from proceeding 
under a writ of sequestration to take property from 
the possession of the assignee. Hewett v. Norton, 13 


Nat. Bkr. Reg. 276. 
MORTGAGE. 


Indorsement of: rights of creditors.—If an indorse- 
ment on the back of a mortgage, to the effect that it 
shall cover property acquired after its execution, is 
made for the purpose of defrauding creditors, the 
indorsement is void, but does not, in any manner, 
affect the validity of the mortgage. Where the evi- 
dence merely shows that the parties endeavored to 
obtain all the advantage that the law would afford 
them, there is no such collusion as will deprive them 
of rights to which they would otherwise be entitled. 
If an attaching creditor, under the provisions of the 
State law, pays off a mortgage, he will, upon the disso- 
lution of the attachment by bankruptcy, be entitled to 
repayment out of the proceeds in the hands of the as- 
signee, resulting from a sale of the property. Where 
a party is compelled to pay the debt of a bankrupt in 
order to protect his own rights, he is entitled to be 
subrogated to the rights of the creditor as a matter of 
course, without any agreement to that effect. Whit- 
head v. Pilsbury, 13 Nat. Bkr. Reg. 241. 


PARTNERSHIP. 

Proceeding by one purtner against another.—A part- 
ner who is brought into bankruptcy by his copartner 
must obtain the assent of the requisite proportion of 
the creditors, or have assets to the required amount. 
A proceeding in bankruptcy by one partner against 
his copartner is not an involuntary or compulsory 
proceeding. In re Wilson, 13 Nat. Bkr. Reg. 253. 





PROMISSORY NOTE. 

Indorsement by bankrupt: payments.—All payments 
made before proof upon a note indorsed by the bank- 
rupt must be applied to reduce the sum upon which 
a dividend can be demanded. Payments made by the 
maker after the proof of the note against an indorser 
cannot affect the amount to be paid from the estate, so 
long as both payments do not exceed the sum due on 
the face of the note. A bank that loans money on 
business paper indorsed by the bankrupt does not hold 
such paper as collateral security. In re Weeks, 13 Nat. 
Bkr. Reg. 263. 

RECEIVER. 

Property taken from possession of.—Property can- 
not be taken from the possession of a receiver appoint- 
ed before the commencement of the proceedings in 
bankruptcy, in an action to forclose a mortgage, with- 
out discharging the mortgage debt. Where the prop- 
erty is improperly taken from the possession of a 
receiver and sold under an order of the District Court, 
the Circuit Court, on reversing the proceeding, will 
set aside the sale,and direct the property to be sur- 
rendered to the receiver. Where property is improp- 
erly taken from a receiver and sold under an order of 
the District Court, the purchase-money will be return- 
ed to the purchaser when the sale is set aside. Davis 
v. Railroad Co., 13 Nat. Bkr. Reg. 258. 


SCHEDULE. 

Effect of omission of property from.—A mere omis- 
sion of property from the schedules is not of itself a 
ground for refusing a discharge. Where property has 
been transferred, an omission to place it on the sched- 
ules isno ground for refusing a discharge, unless there 
was a design to conceal the property. In re Smith, 13 
Nat. Bkr. Reg. 256. 

—_——_.>__—__—— 
BOOK NOTICES. 


Commentaries on the Laws of England, by Herbert Broom, 
LL. D., and Edward A. Hadley, M.A. In two volumes, 
with notes, by William Waite. Albany, N. Y.: John D. 
Parsons, Jr., 1875. pp. 918 and 821. 

HE magnitude of the work before us, covering, as 

it does, more than fifteen hundred pages of text» 
exclusive of its indexes, precludes the possibility, with- 
in any space which can be aJlotted in such a publication 
as the LAw JOURNAL, of noticing its parts in detail, 
or of passing any thing more than a general judgment 
of the manner in which the several contributors to it 
have, respectively, performed the parts which, by its 
plan, they were made to assume. What we have to 
say of it, therefore, rests upon three grounds, the fea- 
sibility and merit of its plan, the claim of its authors 
to a presumption that the work has been reliably done, 
and the inferences we have drawn as to the merits of 
the parts we have not examined and compared, from 
what we have found in such as we did thus examine. 

And in commending it to the favor of the profession, 

we propose, briefly, to consider some of its claims 

upon their confidence and regard. 

The Preface tells us, in its first lines, that “these Com- 
mentaries upon the Laws of England pursue the order 
adopted, and contain much of the matter to be found 
in Sir William Blackstone's celebrated volumes.”” And 
a cursory examination of the volumes shows this state- 
ment to be sustained in carrying out the work. Whole 
pages of it will be found to be an exact transcript of 
the language of that writer. The parts supposed to 
huve become, in the progress of the law, superseded 
or obsolete, seem to have been omitted, and their 
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places supplied by new matter covering the omitted 
parts, or bringing up the work to the present state of 
the English law. This has been done by Messrs. 
Broom & Hadley, in whose name the work has been 
published, so far as it applies to the English law, 
while a liberal annotation of the volumes by Mr. Waite 
has essentially aided in adapting them to the use of 
the American bar. Here then we have Blackstone 
and what professes to supply his deficiencies and to 
expurgate what had become effete, and a process of 
fitting and adapting these elements into the substance 
of the American law. Of Blackstone himself, though 
it hardly needs it, we propose to say something, as a 
writer who, at the end of a century, holds his place 
by the side of hundreds who have more recently en- 
tered the field of authership, with the aid of the added 
learning of courts ana jurists, to which the new dis- 
coveries in the arts and the new developments of trade 
and commerce have given rise. 

Of the other authors whose names are associated 
with the work, we can only speak of Mr. Hadley as a 
barrister of Lincoln’s Inn, and of his connection with 
these volumes. Mr. Broom by his work on Legal Max- 
ims and his Commentaries on the Common Law, both 
of which have passed through several editions in Eng- 
land, and have been republished in this country, has 
long since established a reputation as a reliable and 
trust-worthy writer, which bespeaks confidence in any 
thing to which he has lent his name. And to those 
who are familiar with New York Practice, it is only 
necessary to say that the annotator of these volumes 
is the same author who has already given them some 
six or eight volumes upon that subject, and has in 
them lent an assurance to those who may have occa- 
sion to use the volumes before us, that he has brought 
to the work diligence, fidelity, and an appreciation of 
what is needed by the profession to give it a practical 
and current value. 

Of Blackstone, whose Commentaries, as we have 
said, form the base and nucleus of the work before us, 
it seems almost preposterous to speak as an author 
worthy of confidence, after having been eulogized as a 
writer and quoted as an authority for a century, and 
the twenty-first English edition of whose work was the 
one followed by the authors of the present volumes, to 
say nothing of the American editious of the same work 
whose annotations have commanded the skill and 
labor of some of the ablest of the American lawyers. 
But it seems to have been considered, of late, in some 
quarters, as a test of superiority in learning and philo- 
sophical acumen to berate Sir William for his defects 
in the principle of order and analysis which he dis- 
played in the systematic arrangement of his sub- 
jects, and by the sweeping conclusions which have 
been reached, that the matters contained in his vol- 
umes have become useless and obsolete. Thus Mr. 
Amos disposes of the point in half a dozen words, by 
characterizing the Commentaries as ‘‘ a charnel house of 
dead law,’’ while Mr. Austin can hardly find words to 
express his contempt for the method and matter of 
Blackstone as an author. ‘‘ The method observed by 
Blackstone in his far too celebrated Commentaries, is 
a slavish and blundering copy of the very imperfect 
method which Hale delineates roughly in his short and 
unfinished analysis.”” ‘‘ Neither in the general con- 
ception, nor in the detail of his book, is there a sin- 
gle particle of original or discriminating thought.” 
“*He owed the popularity of his book to a paltry but 
effectual artifice, and to a poor superficial merit.’ 





These are a few of the characteristic epithets applied 
by this really profound thinker and writer upon Juris- 
prudence and the philosophy of positive law. 

We do not propose to follow Mr. Austin to see how 
far he is sustained in his criticism of the method which 
Judge Blackstone saw fit to apply in treating his sub- 
jects. But others have undertaken this, who are 
much abler to do it justice, and we are content to leave 
the description with Prof. Hammond, of Iowa Uni- 
versity Law School, who has recently published a clear 
and able presentation of the matter in a brief treatise 
upon “ The System of the Roman Institutes in its re- 
lation to that of Hale and Blackstone, prepared as an 
introduction to the first American edition of Sandars’s 
Institutes of Justinian,” to which we are happy to call 
the attention of the reader. But of the charge that the 
learning of Blackstone is ‘‘ dead law,’’ and his volumes 
are but the ‘‘charnel house ”’ that contains it, we think 
we have enough before us, on every side, to show the 
futility of such a pretense. In the first place, the Com- 
mon Law of England can no more die than her lan- 
guage or her history. It is inwrought into the princi- 
ple of her social and constitutional life. Parts of it 
may lose vitality and drop off, but the tree stands 
deeply rooted in the soil of England, and new shoots 
and branches are constantly springing out and grow- 
ing and adding new strength aud beauty and vitality 
to it, as the shelter and pride and protection of the 
nation. It is difficult to believe that a treatise on this 
Common Law which has called out high encomiums 
from Lord Mansfield, and Jeremy Bentham, and Sir 
William Jones, the last of whom pronounced it ‘the 
most correct and beautiful outline that ever was ex- 
hibited of any human science,”’ can ever cease to be a 
storehouse of useful and valuable learning, or to fur- 
nish matter for the study and profound thought of 
both judges and lawyers. We are more confident in 
this position, when we recall the labor and study which 
have been expended in not only keeping the pages of 
Blackstone before the world, but in adapting the 
learning which is there found, to working out the 
American Common Law into harmony with the system 
which Blackstone handed down to our ancestors, and 
to supply the parts in which his work was found de- 
fective. It is enough, in this connection, to speak of 
the editions of Judge Sharswood and Judge Cooley, 
and the high rank they hold among the jurists of our 
country, and the completeness they have given to the 
works they undertook, and the fact that the last of 
them was published as late as 1870, and has been grate- 
fully received by the profession, to show with how 
much truth it may be assumed that it is or ever will 
be a “‘charnel house of dead Jaw.’’ Happy would it 
be for the profession if there were half the vitality in 
some of the later progeny of the legal brain, that there 
still is in this venerable and time-honored companion 
and counselor of the best lawyers, a century ago. 
We have never seen a lawyer’s library in this country 
which did not contain a copy of Blackstone, in some 
form, and this of itself seems to show the prevail- 
ing sentiment in the courts and the profession that 
the learning it contains is not only practically useful, 
but, in no small degree, necessary in the investiga- 
tions of the questions with which they have had to 
deal. 

We would not contend that Blackstone alone, in its 
original form, is adequate to meet the wants of a mod- 
ern lawyer. The world has outgrown many things 
which were law when that was written, and in its 
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progress it has developed and adopted for use many 
new and important rules and principles which enter 
into the body of the law. Not only are Parliament 
and Congress and some forty legislatures busy in 
framing new laws in the form of statutes, but the 
Common Law which reaches all those jurisdictions is 
itself constantly growing and forming new elements, 
and taking upon itself new shapes and manifestations. 
This is illustrated by the work now before us. Its first 
edition was published in 1869. It gives us the courts 
of England and their jurisdiction, and the changes in 
its civil procedure of 1852. But a material and signifi- 
cant revolution has already been wrought in all these, 
during the last year, which calls for a new section, at 
least, even in a work of such recent composition. 
Now, it needs no labored argument to show that a 
work which should give the student what remains in 
force of the text of Blackstone’s Commentaries, and 
should, at the same time, combine with this, in a 
homogeneous form, the new elements and materials of 
the Common Law which have had their rise and growth 
since his day, and in addition to all this, should fit 
and adapt it to the longitude of the United States, if 
done with reasonable ability, could not fail to be of 
great practical utility. ‘The work before us impresses 
us favorably in all these respects, and it is certainly 
offered in an attractive style of paper, printing and 
binding. To the making of law books there will proba- 
bly be no end so long as the profession have any money 
left to buy, or time to read them. But amongst the 
works which are appearing upon every subject which 
bears the name of Law, it would be surprising if one, 
around which so many almost sacred judicial and his- 
torical associations are gathered, failed to take a prom- 
inent place in the public favor. E. W. 


Treatise on the Law of Executions. By Henry M. Herman. 
New York : James Cockcroft & Co., 1876. 

In its broadest legal sense the word execution im- 
plies the proceedings for the enforcement of a judg- 
ment. These proceedings assume different forms ac- 
cording to the locality aud the state of the judicial 
system, consequently, it would seem that the Jaws re- 
lating to executions would be of a character so diverse 
that a single treatise would be of little service except 
in a particular state or country. But Mr. Herman has 
found, in examining the subject, a surprising simi- 
larity and harmony among the decisions and laws of 
the various states, in this country and in Great Britain, 
relating to final process. There was, indeed, a great 
field for the exercise of the power of research and 
comparison in the preparation of a work on the sub- 
ject which the author treats in this volume. But in 
his endeavor to harmonize and systematize the adjudi- 
cations of England and America, he tells us that he 
has been compelled to condense the subject-matter to 
a greater extent than was originally intended. Some- 
thing may be learned of the vastness of the executive 
branch of the law from the fact that the table of cases 
cited in this volume occupies more than one hundred 
pages. It is quite easy to see that it was necessary to 
condense the cases very considerably in order to get 
them into a volume of less than eight hundred pages. 

The author states that he has studiously refrained 
from giving his own opinion of the principles enumer- 
ated in the cases, believing that ‘ stare decisis’ is the 
safest principle. But it must not be forgotten by the 
text-writer that there is a great opportunity for the 
elimination of principles from the cases and for the 








reconcilement of conflicting doctrines. There is also 
room for the discussion of the basis of doctrines an- 
nounced by the courts. While we would, as a general 
rule, commend a law author for making himself sim- 
ply the vehicle of conveying to the profession the law 
as it is, we do not, by any means, object to the expres- 
sion of his own well-considered views where the rule 
of law is not well settled. 

An examination of Mr. Herman’s work satisfies us 
that it is, in the main, accurate and reliable. In tho 
first two or three pages of the introductory chapter, 
we notice, however, a tendency to wander about as if 
in search of a path in which to follow up the subject 
treated. There are numerous repetitions of the phrase 
“fruit of the law” and “life of the law,”’ in connec- 
tion with the definition of the term “ execution.’”” We 
also notice the absence of any thing in the treatise 
relating to proceedings supplementary to execution. 
A whole chapter of the New York Code is devoted to 
this subject, and similar provisions are incorporated 
in other Codes. Supplementary proceedings are essen- 
tially proceedings for the execution of the judgment, 
and no work on * Executions” is complete without 
embracing a satisfactory exposition of such proceed- 
ings. 

The volume treats to a considerable extent of the 
sale on execution and the rights of purchasers and 
others after sale, also of the liability of officers taking 
and returning executions. It will be found of great 
service to the profession as occupying a unique and 
important place in the legal literature of the day. 


——_.¢___ 
COURT OF APPEALS DECISIONS. 


‘HE New York Court of Appeals handed down the 
following decisions on Tuesday, Feb. 1, 1876: 

Judgment affirmed without costs to either party as 
against the other in this court —White’s Bank of Buf- 
falo v. Nichols. —— Judgment affirmed with costs — 
Langley v. Cornell; Morthorst v. New York Central, 
etc., Railroad; Comins v. The Board of Supervisors of 
Jefferson county ; The Standard Oil Co. v. The Triumph 
lns. Co.; Weisner v. The Village of Douglass; Lord v. 
Thomas; Marsh v. Town of Little Valley.—— Order re- 
versed and judgment at Circuit affirmed with costs — 
Arnold v. Nichols.——Order affirmed with costs— 
People ex rel. Tenth National Bank v. The Board of 
Apportionment of New York city; Glenny v. Sted- 
well.—— Judgment affirm ed—Hamilton v. The People 
— Judgment reversed and new trial granted, costs to 
abide event — Brown v. Valkenning. 


—————____—_. 


NOTES. 


A BILL has been introduced in the Assembly by Hon. 

L. C. Lang, of St. Lawrence county, providing 
that whenever personal service is made of a summons 
in a justices’ court, the same shall be served by deliver- 
ing to the defendant a copy of the summons. This 
amendment of the existing law is clearly right. Prob- 
ably one-half of the defaults taken in these courts, in 
cases where the defendant intended to interpose a 
defeuse, are occasioned by a misunderstanding by the 
defendant of the name of the justice, or the day or 
hour on which the summons is made returnable. Asa 
result of this, the appellate court is applied to to open 
the default,and much time is spent in hearing the affida- 
vits of the appellant, and respondent and parties, wit- 
nesses and jurors, are kept longer in attendance upon 
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the court by reason of the delay thus occasioned. This 
result will be avoided ina great measure by adopting 
the amendment proposed. 


The St. Louis Law School has sixty-two students, 
of whom twenty-three are in the senior class.—Miss 
Ella A. Martin has been admitted to the bar in Illi- 
nois. It is said that there are more female lawyers in 
Dlinois than in any other State of the Union.—— The 
Central Law ,Journal contains a biographical sketch of 
William A. Beach, in which it is said that he compares 
with Erskine, Sheridan and Burke, and that his 
speeches at the bar will go down to posterity as well 
nigh perfect specimens of the eloquence of the Ameri- 
can bar.—tThe case of Winslow, the forger, suggests 
the question why there is not an extradition between 
Holland and the United States. For a long time the 
negotiations with Belgium for a treaty of this kind 
were delayed, but finally an agreement was brought 
about. It would seem that there is no good reason 
why treaties of extradition covering grave offenses 
should not exist between this country and all other 
important countries."’ 


Under ‘Notes of Current German Law,” Prof. 
Hammond proposes to give in the Southern Law Re- 
view, a brief account of the decisions and opinions of 
the Germans. The topics selected will be so far as 
possible those common to both the American and Ger- 
man systems, and which admit of presentation in the 
terms of our own legal language. We are glad to see 
this attempt in an American legal periodical to aid 
the science of comparative jurisprudence. These 
““Notes”’in the January number of the Review are 
peculiarly interesting and instructive. —— The Review 
also contains articles on ‘‘The Early French Bar;” 
“The Extra-Territorial Force of Statutes;’’ ‘The 
Bar and Growth of the Law,” by Emory Washburn ; 
“The Bench and Bar of the South and South-west ;” 
“ Damages for Injuries Resulting in Death ;’’ “ Liabil- 
ity of Railroad Companies for Remote Fires,’”’ by 
Francis Wharton; and ‘“‘ The Federal Courts.’’——The 
Review contains a good portrait of Judge John F. Dil- 
lon of the United States Circuit Court, together with 
a biographical sketch of that eminent jurist. 


A bill relative to writs of error has passed the 
Assembly. The bill provides that no writ of error shall 
stay or delay the execution of judgment or of sen- 
tence, unless it shall be allowed by a justice of the 
Supreme Court of the judicial department where the 
conviction shall have been made, upon five days’ notice 
in writing to the district attorney of the county 
where the conviction shall have been had, and unless 
such writ of error shall contain an express direction 
that it is to operate as a stay of proceedings on the 
judgment upon which the writ shall be brought. —— 
In Dunphy v. Erie R. R, Co., the New York Superior 
Court recently decided a case of importance to travelers 
by said road. The plaintiff having a ticket good for 
five days, got off at Binghamton, on the Susquehanna 
division of the Erie road, after his ticket had been 
punched for that division, and without mentioning his 
intention to the conductor of the train. Next day, 
attempting to travel on the punched ticket, he was 
put off the train, and sued for damages. The defense 
claimed that a reasonable regulation of the company 
required that any passenger with such a ticket desiring 
to get off at any point within a division should give 
notice to the conductor. The plaintiff was given no 








knowledge of any such regulation. Judge Speir held 
that the regulation was reasonable, but refused to 
charge that it was a defense to the company if tho 
plaintiff was not aware of it. The jury found a ver- 
dict for the plaintiff for $1,000. 


The council of the Law Amendment Society, desir- 
ous of making some effort to procure legislation in 
England, if found expedient, in favor of the evidence 
of accused persons being taken on their trial, has for- 
warded the following questions to the chief justice 
and attorney-general of each of the United States of 
America, and of the state Provinces of Canada, in the 
hope that they may be willing to send replies which 
may be of service as giving the most recent informa- 
tion on this subject from the most experienced sources: 
“1. In your State, are prisoners and defendants in 
criminal proceedings, and their wives and husbands, 
allowed to give evidence on oath for the defense? 
2. If so, is this course optional on the part of the pris- 
oner or defendant, his wife or her husband, or can he 
be compelled to give evidence? 3. When so under exam- 
ination, can the prisoner or defendant (or the wife or 
husband) be examined, cross-examined and re-exam- 
ined in the same manner, and subject to the same 
liabilities and immunities as other witnesses? 4. When 
so under examination, is the prisoner liable to be 
cross-examined as to his previous good character and 
conduct, and, particularly, can he be asked whether he 
has committed previous offenses? 5. If the examina- 
tion or cross-examination of prisoners is ailowed, is it 
conducted by counsel or by the judge, whether at the 
preliminary examination or the final trial? 6. Has 
your system been changed in the above respects, and, 
if so, how long? 7. If your system has been changed 
in favor of admitting the testimony of prisoners, how 
has the new system worked in practice, and has it 
given satisfaction to the profession and the public? 
8. Especially, has the change been productive of any 
reat hardship or injustice to the innocent, or has it 
assisted in bringing the guilty to punishment?” 


The London Law Times states, that in the Probate, 
Divorce and Admiralty Division the case of Ousey v. 
Ousey and Atkinson raised an important question as 
to the right of a respondent, the guilty party in the 
suit, to have the decree nisi for dissolution of the mar- 
riage made absolute, in the event of the petitioner ab- 
staining to move the court to that effect. The presi- 
dent held that the respondent was not entitled to suc- 
ceed on her present application. He thought it right 
to point out that it was not to be assumed as clear that 
this suit was forever to remain in its present position. 
He was inclined te think that this was not the case, 
although he did not express a positive opinion. The 
petitioner in a divorce case could alone apply to 
have the decree made absolute; this, therefore, was a 
step in the cause; and if by not taking it he subjected 
the respondent to any disadvantage, he could see no 
reason, as at present advised, why she should not call 
upon him either to take that step or to have the decree 
nisi revoked and his petition dismissed for want of 
prosecution.— The general purposes committee of 


the London corporation have met to examine the com- 
peting designs fur a gold casket to contain the freedom 
of the city, about to be presented to the Right Hon. 
the Lord Chief Justice. The committee's choice rested 
unanimously upon a beautiful and elaborate drawing 
submitted by Messrs. C. Parnacott & Co., of 283 New 
Bond street, to whom the execution is consequently 


assigned. 
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ALBANY, FEBRUARY 12, 1876. 


CURRENT TOPICS. 


USTICES Davis and Daniels can find no valid 
excuse for putting themselves in their ridiculous 
position in reference to the appointment to fill va- 
cancy in the eighth judicial district. On January 
14th, they wrote a letter to the Governor, speaking 
in the highest terms of the qualifications of Mr. 
Southworth, and stating that, in their opinion, no 
better selection could be made to fill the vacancy. 
Five days afterward, Davis and Daniels wrote a let- 
ter to the Governor, saying, among other things, 
that Mr. Sawyer was well qualified for the office of 
justice Sf the Supreme Court, and that his appoint- 
ment would secure to the court an upright and 
capable judge. 
course on the ground that Davis and Daniels in- 
tended to give a general recommendation to all who 
would apply. It is reported, on good authority, 
that when they wrote their first letter, they were 
under the impression that the Governor had the sole 
power of appointment, and that, although Mr. 
Southworth was a democrat, he would be a proper 
person for the place. But, on learning that the ap- 
pointment must be made, under the constitution, by 
the Governor, with the consent of the Senate, which 
is republican, they wrote their second letter in favor 
of Mr. Sawyer, who is a republican. This much 
for politics in relation to judicial appointments. 


e 


It is impossible to explain this 


The New York Hvening Post, in speaking of the 
letters of Davis and Daniels relating to the vacant 
judgeship, says: “ Not the least amusing part of this 
performance is the fact that two judges of the 
Supreme Court of the State should be placed in a 
position in which they are obliged to plead that 
they did not understand so simple a provision of the 
Constitution as that contained in section nine of 
article six, in regard to the filling of such a vacancy.” 
This section plainly says, that when a vacancy shall 
oceur otherwise than by expiration of the term of a 
justice of the Supreme Court, the vacancy, when 
filled by the Governor, shall be with the advice and 
consent of the Senate, if that body is in session. 
Now, this provision is in what is known as the 
‘‘judiciary article” of the Constitution, and has 
been in force for several years. We would advise 


Vor. 13.— No. 7. 








Davis and Daniels to read the Constitution through 
at least once a year, that they may learn a little 
fundamental law. 


The work of the commissioners to revise the stat- 
utes as exhibited in the portion now ready for legis- 
lative action is, as a whole, so commendable and 
satisfactory, that we trust it will receive immediate 
confirmation by the Legislature. It is, of course, 
impossible for a revision commission to meet every 
possible objection and exigency which may arise. 
Defects there will be in the most consummate pro- 
ductions of legal skill, whether in adjudication, 
revision or codification. But it would be a most 
imprudent thing for a committee of the Legislature, 
or for the Legislature as a body, to attempt to reform 
the work of the revisers. It would result in the 
most deplorable confusion and incongruity. The 
proper way is to enact the bill as proposed by the 
revisers, and then, if there are any defects, omis- 
sions or inconsistencies which need correction, this 
can be done afterward by single amendments, pro- 
posed either by competent members of the Legista- 
ture or by the revisers themselves, who are perfectly 
willing to effectuate any needed changes, This is 
the only manner in which we can successfully propa- 
gate the cause of legal reform and statutory revision, 
in which the profession and the people are equally 
interested. 


Prof. Theodore W. Dwight, of Columbia College 
Law School, it would appear from a recent lecture, 
places his objections to the proposed change in the 
requisites of applicants for admission to the bar, on 
the rather singular ground that the law school is a 
good institution. He goes on to recount the advan- 
tages of the law school in giving the student a 
symmetrical view of the law as a science, a view 
which it is necessary for a lawyer to obtain in order 
to become a counselor as well as an attorney. All 
this is very true—the great and unique advantages 
of the law school, properly conducted, are universally 
admitted. But this entirely evades the present issue 
in relation to legal education. The question is not 
whether law schools are beneficial institutions, but 
whether the present course and system of study is 
adequate to the demands of the times and the pro- 
fession. Unquestionably, a year of study and prac- 
tice in a law office, supplementing a thorough course 
at a law school, is desirable before admission to the 
bar. But if the law schools will elevate their stand- 
ard of admission and education, make all their 
courses at least two years and as thorough and com- 
plete as possible, and increase the rigor of their final 
examinations, we doubt not that, even without the 
supplemental year in the law office, a marvelous 
improvement will be found in the character and 
abilities of the new members of the profession. 
This is what should be demanded of all the law 
schools. 
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There is one element in the problem of legal edu- 
cation in England which is wanting in this country. 
This relates to the co-education of barristers and 
solicitors, and complicates matters very considerably, 
At a recent meeting of the United Law Students’ 
Society, in England, Sir William Harcourt ridiculed 
the idea of insisting on a separation of students for 
the bar from students for the solicitors’ profession. 
Such a separation reminded him of the Eastern no- 
tions in regard to the separation of the sexes. Sir 
William pronounced in favor of a universal school 
of law, such as had been planned by Lord Selborne. 
Prof. Sheldon Amos also expressed himself in favor 
of the mixed education of barristers and solicitors. 
Sir Frederick Pollock expressed doubts as to the 
questions involved, and thought that further in- 
formation should be obtained as to how the American 
system worked, before any great changes were made. 
We are of the opinion, that when sufficient informa- 
tion is received from this country by the law re- 
formers of England, they will find that, sooner or 
later, the artificial division of the profession into two 
branches becomes an intolerable thing, and that 
amalgamation in practice must ultimately follow 
amalgamation in legal education. 


It is evident that Attorney-General Pierrepont has 
the correct theory of administering the affairs of the 
Department of Justice. Not long since, he gave in- 
structions to the United States District Attorney, at 
New York city, directing him to try certain issues 
in the Lawrence extradition case. He has also given 
instructions relating to the trial of the well-known 
cases in St. Louis and other western cities, involving 
frauds on the revenue. It is well that the Attorney- 
General exercises his power over the district attor- 
neys, for this renders the administration of justice in 
the United States a compact and unified system. 
The Attorney-General ought to be the responsible 
head of the Department of Justice, and the district 
attorneys his subordinates, subject to his control 
and carrying out his will. For many years, too 
little attention has been paid by the Attorney-General 
of the United States to matters going on in the sev- 
eral judicial districts. The district attorneys have 
been allowed to use their own discretion in the ad- 
ministration of the affairs of the district. But we 
are glad to see that Attorney-General Pierrepont is 
making an endeavor to concentrate and unify the 
Federal administration, although in so doing he takes 
upon himself a very greatly increased responsibility. 


If it be true that Mr. Parton has married his step- 
daughter in Massachusetts, contrary to the statute 
of the State, we fear it will do him little good to 
apply to the Legislature to make his marriage valid. 
In White v. White, 105 Mass. 325; 7 Am. Rep. 526, 
it was held, that when, by general statute, the guilty 
divorced party is prohibited from marrying again 








without leave of court, and he marries again without 
such leave, believing he has a right to do so, the 
subsequent marriage is void; and a special act of 
the Legislature declaring the two persons so married 
‘*to be husband and wife to all legal intents and 
purposes” is unconstitutional. So again in Simonds 
v. Simonds, 103 Mass. 572; 4 Am. Rep. 576, it was 
held that a special statute of Maine, authorizing the 
court to decree a divorce between certain parties 
named, which, under the general law, the court 
could not do, is unconstitutional, as granting a 
special indulgence by way of exemption from the 
general law. The Legislature may be favorable to 
Mr. Parton’s claim, but the courts will quite possibly 
form an insuperable barrier, and declare that special 
laws cannot override general laws. 
lpn 
NOTES OF CASES. 
HE doctrine of consequential damages, on failure 
of a common carrier to perform his duty, was 
considered in Simpson v. London and Northwestern 
Railway Co, L. J. Not. Cas., Jan. 22, 1876. Plain- 
tiff was a dealer in cattle-spice, and samples were 
shipped by defendants’ railroad, to be exhibited at 
an agricultural show. The samples were addressed 
to the show-ground, and the consignment note was 
indorsed, ‘‘ Must be delivered on Monday.” Owing 
to defendants’ negligence, they were not delivered 
in time, and plaintiff, who had gone to the show, 
lost the benefits of his journey. Defendants paid 
£10 into court to cover expenses of plaintiff's jour- 
ney, but plaintiff demanded compensation for loss 
of time and profit. The jury awarded £20 additional 
damages, and the Court of Queen’s Bench upheld 
the verdict, on the ground that defendants had 
notice of the purpose for which the goods were 
required, and that plaintiff was entitled to recover 
damages which naturally flowed from the failure 
to deliver the goods. In Deming v. Grand Trunk 
Railway Co., 48 N. H. 455; 2 Am. Rep. -267, where 
a common carrier neglected to forward, promptly, 
goods delivered, with notice that they were sold if 
forwarded at once, it was held that the carrier was 
liable for the amount of the depreciation of the 
goods in the market value, and also for loss of the 
chance to sell. See, also, Ward v. New York Central 
Railroad Co, 47 N. Y. 29; 7 Am. Rep. 405. In an 
action for breach of contract, or for negligence in 
performance, the general rule may be stated to be, 
that the liability extends to such consequential 
damages as may be reasonably presumed to flow 
from the breach or negligence. In Bradshaw v. 
Lancashire and Yorkshire Railway Co., 31 L. T. (N. 8.) 
847; 11 Alb. Law J. 167, it was held, that where a 
passenger on a railroad was negligently injured, so 
that he died six months afterward, the railroad 
company was liable for the damages resulting from 
his inability to attend to his business, which had 
fallen off and become of less value. But in Hobbs 
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and wife v. London and Southwestern Railway Co., 11 
Alb. Law J. 327, where a husband, wife and children 
were negligently carried by a station, and had to 
walk home a long distance on a stormy night, 
whereby the wife became seriously ill, the railroad 
company was held liable for the personal incon- 
venience, but not for the illness of the wife. Damages 
were allowed at £10 for the personal inconvenience, 
but it was said that damages for the wife’s illness 
were too remote. See Damontv. Railway Co., 9 La. 
Ann. 441. In Brock v. Gale, 14 Fla. 523; 14 Am. 
Rep. 356, a suit was brought against a carrier of 
passengers for the loss of baggage, including a set 
of dentists’ instruments, and special damages were 
claimed for the loss of profits and earnings which 
might have been made, had not the instruments 
been lost. It was held that the special damages 
could not be recovered, because they were not such 
as could be reasonably contemplated from the breach 
of the contract of carriage. The instruments were 
in a valise, and, of course, the company had no 
special notice of the consequences of its loss, other- 
wise the liability might have extended to loss of 
business and earnings. 


In Jones v. Jones, L. J. Not. Cas., Jan. 22, 1876, 
the validity of a devise to a daughter, providing that 
she remain unmarried, was considered. The case 
involved a devise of realty and personalty to the 
testator’s sister and two nieces for life, with the 
further proviso that on the death of any of them 
her share was to go to another sister of the testator 
and her daughter, “ provided the said daughter shall 
remain in her present state of single woman; other- 
wise, if she shall alter her present state of a single 
woman to bind herself in wedlock, she is liable to 
lose her share of the said property immediately, and 
her share to be possessed and enjoyed by the other 
mentioned parties, share and share alike.” Held, 
that there was no intention on the part of the testa- 
tor to prevent the daughter from marrying, but to 
provide for her until marriage, and therefore the 
condition was not against public policy, and was not 
void. In Ommaney v. Bingham, 4 Kent’s Cam. 535 n, 
a case decided in the House of Lords in 1796, the 
testator directed, by a codicil to his will, that if his 
daughter should marry B., to whom he had a strong 
dislike, neither she, nor her husband, nor their 
representatives, should take any part of his estate. 
The daughter married B., notwithstanding the will. 
Held, that the codicil was not void. In Scott v. 
Tyler, 2 Bro. C. C. 481; 2 Dick. 712, it was held, 
that a condition annexed to a legacy that the legatee 
should marry with the consent of her mother was 
valid. Whether a condition that the child do not 
marry without the consent of the mother or guardian 
is valid, depends upon the intention of the testator. 
Stratton v. Grymes, 2 Vern. 357. The validity of 
restrictions against marriage contained in bequests 





is generally sustained if they are not general. 
Bullock v. Bennett, 31 Eng. L. & Eq. 463. A condi- 
tion that a widow shall not re-marry has, strangely 
enough, been held to be legal. Hughes v. Boyd, 2 
Sneed, 512; Holmes v. Field, 12 Ill. 424. A condi- 
tion that the devisee should not marry except 
according to Quaker rules has been held valid in 
Houghton v. Houghton, 11 Moll. 611, but invalid in 
Maddox v. Maddox, 11 Gratt. (Va.) 804. A condition 
against marrying a Scotchman is valid. Peirren v. 
Iyon, 9 East, 170. A remarkable decision is that 
in Cooper v. Remsen, 5 Johns. Ch. 459, wherein it 
was held, that a gift to A, to cease when she became 
a nun, was valid. 


In Crow v. Commonwealth, 6 Pittsburgh Leg. Jour. 
(N. 8.) 95—a case which was decided by the Su- 
preme Court of Pennsylvania in 1856, but which 
has been reported again by reason of its importance— 
it was held that, in the distribution of the proceeds 
of the sheriff’s sale of partnership effects, the firm 
creditors should be paid according to the priority of 
their liens, whether their judgments be against a 
partner or the whole firm, and the creditor could go 
behind the record to show that it was a firm debt. 
This case seems to be contrary to the weight of 
authority. It has been held, in effect, that a judg- 
ment against one partner precludes an action against 
the others. See Nichols v. Burton, 5 Bush, 320; 
Candee v. Clark, 2 Mich. 255; Mason v. Eldred, 6 
Wall. 231; Sedan v. Williams, 4 McLean, 51; Crosby 
v. Jeroloman, 37 Ind. 276; Sloov. Lea, 18 Ohio, 279. 
How, then, can a judgment against one partner be 
afterward regarded as a partnership liability? “A 
judgment against the known members of a partner- 
ship discharges the secret or dormant members.” 
Freeman on Judgments, § 232; Scott v. Colmesnil, 7 J. 
J. Marsh. 416; Smith v. Black, 9 8. & R. 142; Moale 
v. Hollins, 11 G. & J. 11. But this rule has not been 
adhered to in South Carolina. Watson v. Owens, 1 
Rich. 111; Union v. Hodges, 11 id. 480. Regarding 
a partnership as a mutual agency, we should say that 
electing to sue one partner and prosecuting the suit 
to judgment would be a discharge of the other 
partners, although the judgment was not satisfied. 
This we believe to be the English rule. In this 
country the cases are not uniform. See, as to the 
English doctrine, Priestly v. Ferine, 3 Hurlst. & C. 
977, and Calder v. Dobbell, L. R., 6 C. P. 486. 


In Hudnall v. Burkle, 11 Pac. L. Rep. 27, it was 
held, by the Supreme Court of Tennessee, that 
where a building is insured for a man’s benefit and 
that of his ‘‘executors and administrators,” and the 
building is burned after the death of the insured, and 
after the assignment of the building to the widow 
as dower, but before the expiration of the policy, 
the proceeds of the policy belong to the widow to the 
extent of the dower interest, with remainder to heirs. 
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CONVEYANCES IMMEDIATE BETWEEN 
HUSBAND AND WIFE. 


T= validity of conveyances between husband and 

wife, without the intervention of a trustee or 
other third person, has been a good deal discussed 
in our courts, and has been the subject of three de- 
cisions in the ultimate court within a few years. 
Such conveyances were absolutely void at law, and 
the question has been agitated whether equity would 
interfere to support them, and if so, under what cir- 
cumstances. 

The leading case is Shepard v. Shepard, 7 Johns. 
Ch, 56, A. D. 1823. The facts and the law of this 
case are correctly expressed in the first paragraph 
of the syllabus, as follows: ‘‘Though a deed from 
a husband directly to his wife is void in law, yet 
where the conveyance of the husband is for the pur- 
pose of making a suitable provision for the wife, as 
giving her a deed of certain lands, parcel of his 
estate, during her widowhood, equity will lend its 
aid to enforce the provision; especially where the 
rights of creditors do not interfere, and where the 
wife had, by an ante-nuptial contract, released all right 
of dower to arise under the marriage, on the express 
engagement of the husband, that she should he endowed 
of all lands acquired by them during their cohabitation.” 
The italics are our own. We have italicized these 
words to show that, although the conveyance was 
nominally ‘‘in consideration of natural affection and 
to make sure a*maintenance,” etc., yet independent 
of that there was a valid pecuniary consideration 
for the transaction; for the chancellor observes, that, 
as no estate was purchased by the husband during 
the cohabitation, the wife “was barred of her dower 
without any substitute.” In a word, the conveyance 
in question was but a reasonable return for the wife’s 
previous surrender of her pecuniary rights in her 
husband’s property. 

We now pass to the case of White v. Wager, 25 
N. Y. 328, A. D. 1862. It was here held that a 
deed executed by a wife to her husband, in contem- 
plation of death, in good faith and voluntarily, was 
wholly ineffectual. This was an action at law, by 
a husband’s grantee, to recover the consideration 
of a conveyance of land to which the defendant had 
derived his title by a deed directly from his wife. 
The wife was not a party to the action. Judge 
Denio, in pronouncing the prevailing opinion, ob- 
served: ‘‘I agree also with the Supreme Court that 
the defective conveyance cannot be aided by the 
application of equitable principles. It was wholly 
without consideration, and in such cases equity does 
not interfere.” Wright and Smith, JJ., dissented. 

The doctrine of the last case was followed in 
Winans v. Peebles, 32 N. Y. 423, A. D. 1865. In 
speaking of White v. Wager, the court treat that case 
as holding that a voluntary conveyance directly 
from the wife to the husband will not be supported 








even in equity, and remark: ‘‘On another trial, it 
will be competent for the defendant, Peebles, to seek 
to establish the validity of the deed, by the applica- 
tion to the case of the principle of equity, upon 
proof that it was not voluntary, but given upon con- 
sideration. It will be competent for him to show 
that he is entitled to equitable relief, to the extent 
of the consideration paid by him, and of the value of 
the improvements made by him upon said premises.” 
(This time, Judge Wright does not seem to have dis- 
sented.) 

Once more the question comes up, in Hunt v. 
Johnson, 44 N. Y. 27, A. D. 1870, in the Commission 
of Appeals. It was here held that a conveyance of 
real estate by deed from a husband to his wife, 
intended as a gift in presenti, though void at law, 
may be sustained and enforced in equity, and the 
relation of husband to wife, and his duty to provide 
for her an assured and comfortable support, are a 
meritorious consideration which will uphold suc} 
a gift, except as against creditors. Commissione: 
Hunt, who gives the opinion, relies upon Shepard vy. 
Shepard, but, in stating that case, treats it as if it 
were the case of a purely voluntary conveyance, and 
omits all reference to the fact that there was a 
pecuniary consideration for the conveyance in the 
wife’s ante-nuptial surrender of dower. He quotes 
the commentaries of Kent and of Story as establish- 
ing the same doctrine. Kent does not indeed say 
that ‘Gifts from the husband to the wife may be sup- 
ported,” etc.; but the passage from Story is to the 
effect “ that a wife may bestow her separate property, 
by appointment or otherwise, upon her husband as 
well as a stranger,”— which hardly warrants a direct 
conveyance, or if it does, is contrary to White v. 
Wager and Winans v. Peebles. Commissioner Hunt 
distinguishes the latter cases. As to White v. Wager, 
he argues that ‘‘the question of the equitable inter- 
position of the court did not and could not arise,” 
because the proper parties, namely, the heirs of the 
wife (who was dead) were not before the court. 
This ground, he admits, is not applicable to the case 
of Winans v. Peebles, because there the proper parties 
were in court, but he distinguishes that case on the 
ground that it was a voluntary conveyance by wife 
to husband. He says, that if Winans v. Peebles ‘‘is 
construed to hold that the intention to make a pro- 
vision for the wife is not a sufficient consideration 
for such a deed (executed), it is in hostility to 
Shepard v. Shepard.” In this, as we have seen, he 
is clearly mistaken, for, in that case, there was an 
actual pecuniary consideration which the commis- 
sioner has overlooked. 

The case of a gift from husband to wife has not, 
we believe, come before the Court of Appeals, and, 
so far as that tribunal is concerned, may fairly be 
considered an open question. The point is purely 
artificial, but the distinction raised by Commissioner 
Hunt seeems a trifle unsatisfactory. How the obli- 
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gation of the husband to support the wife can be 
deemed a “consideration ” for the deed, it is difficult 
to see, for he is just as much bound to support her 
afterward as before. His conveyance does not in 
the slightest degree relieve him from his liability. 
The wife, in accepting the conveyance, parts with 
nothing, and the husband gets nothing. The device 
of the court only serves to show how equity strug- 
gles against the senseless dogmas of the common 
law respecting the unity of husband and wife, and 
demonstrates the necessity of legislative enactments 
empowering married women to convey to, or receive 
conveyances from, their husbands, or any other per- 
sons, in the same manner as if they were unmarried. 
ae 
THE SCIENCE OF JUDICIAL PRECEDENTS. 
‘OME weeks ago we took occasion to review a 
pamphlet by Professor Parsons, of Pennsylvania, 
which had been sent us, entitled “ Law as a Science.” 
Now we have to acknowledge the receipt of a re- 
print of a paper published in the Legal Gazette of 
December 24, 1875, bearing the title which stands 
at the head of this article, and prefaced by some 
remarks by the professor himself. We infer, from 
the frequency with which this journal is referred to 
by name in the essay and its preface, that our former 
review had something to do with the present publi- 
cation. The professor calls our well-intentioned 
review “a squib,” which, considering that “squib” 
means ‘‘a little censorious writing, a petty lam- 
poon,” is not complimentary. But, as he calls us a 
‘clever editor,” we infer that he means no harm, 
He intimates that our ‘‘ squib” might have induced 
him to rise to explain the meaning of his pamphlet, 
had not the present article, by ‘‘a writer of pre- 
eminent accomplishments and power,” providentially 
appeared to “fix its point in the mind of the profes- 
sion better than any thing I could say.” In this 
last remark we fully coincide with the professor — 
any explanation would be more comprehensible than 
his own. The providential champion of Prof. Par- 
sons speaks of us as ‘‘the generally excellent,” in 
one place, in another, as ‘‘a quarter eminently re- 
spectable,” and in still another, as Mr, Field’s “able 
and excellent advocate;” but, on the whole, we 
cannot plume ourselves on his opinion of us. It now 
behooves us to examine the defense of the professor, 
It must be remembered that our principal ground of 
complaint against him was, that he seemed to deny 
any authority to judicial precedents, and at the same 
time to suggest nothing in their place, and to be 
filled with animosity against every thing in the like- 
ness of a ‘‘ code.” 
Now the professor’s champion starts with a sort 
of apology for the professor. He, the professor, is 


such an oracular man that we must make certain 
allowances for him — must not take him too literally. 
The writer says: ‘‘ Professor Parsons, as we have 





intimated, is full of certain leading ideas. He sends 
them out in single strokes. He does not qualify 
them, nor state the limitations on them, nor overlay 
them with exceptions. Hence those who do not 
read what we have quoted from his note, and who 
are enamored of a code, see grand avenues that turn 
out cul de sacs, and think that the professor has 
planted ladders that lead them nowhere.” Now, 
what is the ‘‘note?” Why, this: ‘If the hint 
thrown out in this lecture should direct attention to 
scientific jurisprudence, and provoke discussion as 
to the true method of legal evolution, it will have ful- 
filled its scope.” Of course, this note makes every 
thing plain. ‘‘ Legal evolution” clears the atmos- 
phere right up. Sorry we did not happen to see that 
before. But the apologist proceeds: ‘It is due to 
him, however, to say, that he does not exfoliate his 
positions and ideas.” Well, for the sake of the 
argument, we will admit that too — ‘‘ without 
prejudice,” however. He then goes on: ‘‘ Professor 
Parsons, who is an accomplished German scholar, 
has become more enamored of German style than we 
ourselves ever expect to be, but there is no German 
obscurity in his ideas.” Now, if like this writer we 
were so well acquainted with the professor as to 
know what his ideas are without reference to his 
style, we should be as well off as he, but he has this 
advantage over us. His style, then, is a little ob- 
scure, metaphysical, Germanic. Here, for instance, 
is a specimen of it from his preface to the paper 
under review; speaking of us, he remarks: 


‘* He laughs in his innocence at the notion of putting 
into practice a scheme which has already existed as the 
standard of practice among civilized men for centuries 
in succession, until it has become the type of longevity 
in human institutions. He treats the perdurable monu- 
ment of practical reason, besides which the pyramids 
of Egypt are fragile, as a balloon drifting in vagrant 
space without any contact with the world in which we 
live, or like an evanescent bubble which vanishes at 
the touch of reality!” 


So much for the professor’s style, which realizes 
Talleyrand’s definition of language,— something 
made to conceal thought. 

It seems to us that the professor and his defender 
have fallen into a serious error respecting the char- 
acter of the New York Code of Procedure and our 
views respecting codification. They seem to have 
confused the actual code of our State, which is sim- 
ply a code regulating the practice of our courts, with 
an inchoate code, or attempt to codify all the statute 
and common law prevailing among us, which certain 
learned gentlemen, many years ago, were set to pre- 
pare, but which we do not expect to live to see 
completed. Thus the professor, in answer to our 
complaint that he offers us nothing in place of the 
decisions of our courts, says that we demand too 
much, and asks: ‘‘ Did he learn the three thousand 
three hundred sections of that rationale of practice, 
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the New York Code of Procedure, in an hour?” 
Now, as the statute in question contains only some 
four hundred sections, it would seem that the pro- 
fessor is talking about something he does not under- 
stand, when he speaks of the ‘‘infliction” of this 
code. His friend also apparently falls into the same 
error, when he says: ‘‘ We believe, too, that every 
right-minded lawyer, from one end of Pennsylvania 
to the other, agrees with him as well; as we should 
think, also, that every right-minded lawyer of New 
York, when looking at and contemplating the beau- 
tiful system of jurisprudence bequeathed to that 
State by the labors of a Kent and a Spencer—a 
system capable, through the means that they fol- 
lowed, of progression infinite toward perfection — 
and comparing it with what even the brilliant intel- 
lect, fine accomplishments, and unintermitted labors 
of Mr. David Dudley Field (to whose genius we 
willingly do honor) have now fastened on the State, 
would also do.” Is it possible that these two learned 
gentlemen have thus been abusing our code without 
really reading it or knowing what it is? It looks 
very much like it. 

As to codes as provisions in place of our statutes 
and judicial decisions— bodies of written law to 
supplant the common law — we expressed no opinion 
in our former review. But when it comes to that, 
we do not see what reason, except a metaphysical 
one, can be advanced against such a code. Profes- 
sor Parsons’ boasted civil law wasacode, Louisiana 
has a general code. We have statutes, and we sup- 
pose they have statutes even in Pennsylvania. We 
hear no complaint about the Pennsylvania statutes. 
Now if statutes are a good thing, why not enact 
some more of them, and turn as many conceded, 
well-established common-law principles as possible 
into statutes? We will not christen the result a 
code, if it will make the professor any easier in his 
mind. After all the codification possible, there will 
still be ample scope for him and judges like him to 
utter much original and unprecedented learning. 
We know this is a very plain and low view to take 
of this great subject, but we trust that our abstruse 
Pennsylvania friends will be mild with us. And we 
do wish they would explain to us—in a simple, ele- 
mentary way, now, suited to our “innocence ”— how 
they imagine that the multiplicity and the incon- 
sistency of judicial decisions — which they admit — 
is made any the worse by an intelligent attempt to 
sift out of them that which is certain and uniform, 
and reduce it to cognizable and permanent shape, in 
statutes or codes ? 

We hope there is no lurking mischief in the clos- 
ing sentences of this essay, where the writer says: 
‘¢ We should have been glad had the learned author 
explained in what way,— specifically — by what de- 
tails of method, we mean—in the present highly 
artificial state of society, we are practically to give 
effect to his excellent ideas.” We assent to this. 





VALIDITY OF LOAN BY DIRECTOR TO A 
CORPORATION — SALE OF CORPORATE 
PROPERTY TO DIRECTOR. 


N Twin-Lock Oil Co. v. Marbury, the United States 
Supreme Court recently considered the validity of 

a loan by a director of a corporation to the corpora- 
tion, and of a sale of its property in default of pay- 
ment thereof. The corporation was organized under 
the laws of West Virginia, and was engaged in the busi- 
ness of raising and selling petroleum. It became em- 
barrassed and borrowed from defendant $2,000, for 
which a note was given, secured by a deed of trust, 
conveying the property and franchises of the corpora- 
tion to one Thomas, with power of sale in default of 
payment. The property was sold under the deed of 
trust, and was bought in by defendant’s agent for his 
benefit and conveyed to him. Defendant was at the 
time of these transactions a stockholder and director 
in the corporation; and this bill was filed four years 
afterward by the corporation for an accounting as to 
the time he had control of the property. The first 
question which arose was, whether the defendant’s 
purchase was absolutely void. On this point Miller, 
J., who delivered the opinion, said: ‘“‘ That a director 
of a joint-stock corporation occupies one of those 
fiduciary relations where his dealings with the subject- 
matter of his trust or agency, and with the bene- 
ficiary or party whose interest is confided to his care, 
is viewed with jealousy by the courts, and may be 
set aside on slight grounds is a doctrine founded in 
the soundest morality and which has received the 
clearest recognition in this court and in others. Koehler 
v. Black River Falls Iron Co., 2 Black, 715; Drury v. 
Cross, 7 Wall. 299; Luxemburg R. R. Co. v. Maguay, 25 
Beav. 586; Cumberland Co. v. Sherman, 30 Barb. 553. 

“The general doctrine, however,,in regard to con- 
tracts of this class, is not that they are absolutely 
void, but that they are voidable at the election of the 
party whose interest has been so represented by the 
party claiming under it. We say this is the general 
rule, for there may be cases where such contracts 
would be void ab initio, as when an agent to sell buys 
of himself, and by his power of attorney conveys to 
himself that which he was authorized to sell. But 
even here, acts which amount to a ratification by the 
principal may validate the sale.” 

It could not be maintained that one director among 
several might not loan money to the corporation when 
money was needed, and the transaction was open and 
free from blame. If it was conceded that the loan 
was valid, then there was no principle on which the 
subsequent purchase under the trust deed was not 
equally so, the defendant not being both seller and 
buyer, but a trustee intervening. 

Upon the question whether the corporation could 
avoid the sale, it was held, that four years, under the 
circumstances, was too long to avail itself of that right, 
if it ever had it. The authorities to the point of the 
necessity of the exercise of the right of rescinding or 
avoiding a contract or transaction, as soon as it may be 
reasonably done after the party with whom that right 
is optional is aware of the facts which gave him that 
option, are numerous and well collected in the brief 
of appellees’ counsel. The more important are as fol- 


lows: Budger v. Budger, 2 Wall. 87; Harwood v. R. R. 
Co., 17 id. 78; Marsh v. Whitman, 21 id. 178; Vigers v. 
Pike, 8 Clark & Fin. 650; Wentworth v. Floyd, 32 Beav. 
467; Folansbee v. Kilbreth, 17 Tl. 522.’ See also Bliss v. 
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Edmonson, 8 De Gex, McN. & Gordon, 787; Prender- 
gast v. Tortin, 1 Younge & Col. The claim of the cor- 
poration in this case was not brought forward until 
the risk, attending the enterprise in which it was 
engaged, was over, and defendant’s skill, energy and 
money had made his purchase profitable. It was 
accordingly held that the corporation had delayed too 
long. 
ee ee 
COURT OF APPEALS ABSTRACT. 
ACTION. 


Equitable action by tax-payers to restrain collection of 
ax.— Plaintiffs alleged in their complaint that they 
are taxable inhabitants of that part of the city of Wa- 
tertown which, before the incorporation of the city, 
formed part of the town of Watertown, and that they 
ring the action on their own behalf, and also on be- 
half of all the other taxable inhabitants of the same 
part of the city. They further alleged that certain 
bonds issued on behalf of the old town of Watertown, 
under chapter 75, Laws 1869, and chapter 52, Laws 
1870, were illegally issued, and they prayed judgment 
that the defendants, the Board of Supervisors of the 
county, be perpetually enjoined from levying any tax 
upon the taxable property within that part of the city 
of Watertown, for the purpose of paying any principal 
or interest of the bonds. Held (affirming the judg- 
ment below, 3 N. Y. Sup. 296), that the action could 
not be maintained. (Moores v. Smedley, 6 Johns. Ch. 
28; Doolitile v. Supervisors of Broome, 18 N. Y. 155; 
Susquehanna Bank v. Board of Supervisors of Broome, 
25 id. 312; Kilbourn v. St. John, 59 id. 21; Magee v. 
Cutler, 43 Barb. 239; Ayers v. Lawrence, 63 id. 454.) 
Commissioners v. Board of Supervisors of Jefferson. 
Opinion per curiam. 

[Decided Feb. 1.] 

APPEAL. 


Motion to dismiss an appeal under Laws 1874, 
chapter 322, on the ground that the subject-matter in 
controversy in the action did not exceed $500. The 
action was to restrain a business carried on by the 
respondent. No sum of money was demanded in the 
complaint, nor was any amount stated in the plead- 
ings as the value of the business carried on sought to 
be restrained, but it appeared in the case approxi- 
mately what the value was, and it was inferable from 
the pleadings that it was over the yearly value of 
$500. Held, that the burden of proving that the case 
was within the statute was upon the respondent, and 
that the motion to dismiss must be denied. People v. 
Horton. Opinion by Folger, J. 

[Decided Jan. 25.] 

INSURANCE. 

Fire policy — condition as to proof of loss: waiver of, 
by agent.— The authority of the agent of an insurance 
company to receive proposals for insurance, and to 
countersign and deliver policies upon risks accepted 
by the company, does not extend to adjusting losses, 
nor empower him to waive the stipulated conditions 
as to proofs of loss and to bind the company to pay 
without them; nor does the fact that such agent 
assumes in a particular case to do those acts establish 
such authority. 

Action on a policy of insurance containing a condi- 
tion that in case of loss the assured would render a 
particular account of the loss, would cause the prop- 
erty insured to be put in order, and an inventory to 
be made and furnished to the company, and would 





have the amount of damage ascertained by appraisal. 
This condition was not complied with, but plaintiff 
claimed that it had been waived by the defendant. 
To sustain the allegation of waiver, evidence was ad- 
mitted, showing that after the fire, agents of other 
companies having policies on the property, estimated 
the damages, and agreed that the loss exceeded the 
whole amount of insurance, and that S., defendant’s 
local agent for countersigning and issuing policies who 
had acted with the other agents, concurred in their 
conclusion, and said that he was satisfied the loss was 
more than double what the plaintiff was insured. The 
defendant objected to the evidence on the ground 
that S.'s authority was not proved. The judge at the 
trial charged the jury in substance that, so far as 8S. 
assumed to act for the defendant in waiving the 
proofs of loss required by the policy, the plaintiff had a 
right to infer that he had authority to act; that if S. 
said it was all right, the loss would be paid, that 
would amount to a waiver. Held (reversing the judg- 
ment below), that the admission of the evidence of 
the acts and declarations of S. and the charge as to the 
effect thereof were error. Bush v. Westchester Fire 
Insurance Co. Opinion by Rapallo, J. 
[Decided Jan. 18.] 
NUISANCE. 

Brick-burning : when equity will restrain: prior loca- 
tion of nuisance: prescription.— The plaintiffs owned 
about forty acres of land, situate in the village of 
Castleton, on the east bank of the Hudson river, and 
had owned it since about 1849. During the years 1857, 
1858 and 1859 they built upon it an expensive dwelling- 
house, and improved the land by grading and terracing, 
building roads and walks, and planting trees and 
shrubs, both ornamental and useful. The defendant 
had for some years owned adjoining lands which he 
had used as a brick-yard. The brick-yard was south- 
erly of plaintiffs’ dwelling-house about 1,320 feet, and 
southerly of their woods about 567 feet. In burning 
brick defendant had made use of anthracite coal, and 
sulphuric acid gas was generated, destructive to some 
kinds of trees and vines. The evidence showed and 
the referee found that gas coming from defendant’s 
kilns had, during the years 1869 and 1870, killed the 
foliage on plaintiffs’ white and yellow pines and Nor- 
way spruces, and had killed and destroyed from one 
hundred to one hundred and fifty valuable pine and 
spruce trees, and had injured their grape vines and 
plum trees, and the referee estimated plaintiffs’ dam- 
ages from the gas during those years at $500. Held 
(affirming the judgment below, 2 N. Y. Sup. 2381), (1) 
that the brick-burning was, under the circumstances, 
a nuisance; (2) that a court of equity would not leave 
the plaintiffs to an action at law, but would restrain 
the nuisance; (3) that it was no defense that the brick- 
yard was used before plaintiffs bought their lands or 
built their house (citing J'aylor v. People, 6 Park. Cr. 
347; Wier’s appeal, 74 Penn. St. 230; Brady v. Weeks, 
3 Barb. 156; Barnwell v. Brooks 1 Law Times [N. 8.], 
454). ** One cannot erect a nuisance upon his land ad- 
joining vacant lands owned by another and thus mea- 
surably control the uses to which his neighbor’s land 
may in the future be subjected.”’ 

The defendant claimed a prescriptive right to burn 
bricks upon his laud and to cause the poisonous va- 
pors to flow over plaintiffs’ lands. The referee found 
that defendant’s premises had been known and used 
as a brick-yard for over twenty-five years. But it ap- 
peared that they had not been so used continuously, 
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and that anthracite coal, which produced the noxious 
vapors, had not been used for either twenty consecu- 
tive years, or twenty years in all. Held, that defend- 
ant had not acquired a right by prescription, even if 
he could acquire such a right. Campbell v. Seaman. 
Opinion by Earl, J. 

[Decided Jan. 18.] 


MASTER AND SERVANT. 

Liubility of master to servant for negligence of co-serv- 
ant: principle of liability stated: Laning v..N. Y. C. R. 
R. Co. explained.—In an action by an administratrix 
to recover damages for the death of the intestate, an 
employee of defendant, caused by the fall of a mash- 
tub, in consequence of the timbers which supported it 
having become rotten from continued dampness, it 
was shown that the condition of the timbers could 
have been discovered by striking or boring into them. 
It appeared that the defendant employed a competent 
carpenter who had charge of the repairs of the brew- 
ery, and that the building, mash-tub and its supports 
were originally adequate and properly constructed. 
The issue under the instructions to the jury was nar- 
rowed down to the question ‘* whether there was neg- 
ligence on the part of Bagley (the carpenter), an omis- 
sion of that ordinary and reasonable degree of care 
and prudence which a man of ordinary and reasona- 
ble care and prudence will exercise in the con- 
duct of his own affairs.”” The jury returned 
a verdict for the plaintiff, and the judgment 
thereon was affirmed at General Term (6 N. Y. 
Sup. 1). Held,error. Bagley’s situation was that of 
foreman merely, and the defendants were present and 
had general charge and responsibility of the differ- 
ent branches of the business, and the negligence of 
Bagley in the case was that of a fellow-servant, for 
which defendant was not liable. 

Per Allen, J. ‘* When the servant by whose acts of 
negligence or want of skill, other servants of the com- 
mon employer have received injury, is the ‘alter ego’ of 
the master to whom the employer has left every thing, 
reserving to himself no discretion,then the middleman’s 
negligence is the negligence of the employer, for which 
the latter is liable. The servant in such case represents 
the master and is charged with the master’s duty. Cor- 
coran v. Holbrook, 59 N. Y.517; Murphy v. Smith, 19 ©. 
B. (N. 8.) 361. When the middleman or superior serv- 
ant employs and discharges the subalterns, and the 
principal withdraws from the management of the busi- 
ness, or the business is of such a nature that it is neces- 
sarily committed to agents asin the case of corpora- 
tions, the principal is liable for the neglects and omis- 
sions of duty of the one charged with the selection of 
other servants,in employing and selecting such servants 
and in the general conduct of the business committed 
to his care. This is the extent and effect of the de- 
cision in Laning v. N. Y. C. R. R. Co., 49 N. Y. 521, 
which I think has been greatly misapprehended. It 
was not intended in that case to disturb the general 
rule of law limiting the liability of masters to their 
servants for injuries received while in their service or 
to enunciate any new proposition. A proposition 
there very much pressed upon the court was that a 
corporation has discharged the whole duty to its serv- 
ants of a lower rank when it has employed skillful 
and competent general agents and superintendents, 
and that the negligence of such agents and superinten- 
dents is not the negligence of the corporation, nor is it 
liable therefor. Much of the opinion is given to a 





consideration of that proposition, and general remarks 
made in refutation of it have been applied to other 
circumstances and erroneous deductions made. The 
defendant was held liable under the circumstances of 
that case for the negligence and improper retention by 
Coleby of an incompetent and drunken employee, 
through whose incompetency and bad habits the plain- 
tiff received the injury complained of, for the reason 
that Coleby was regarded as representing the defend- 
ant corporation, and performing its duties in the 
employment of laborers and servants, and notice to 
Coleby of the incompetence and unfitness of West- 
man was regarded as notice to the defendant.” 

Per Allen, J. ‘‘ Corporations necessarily acting by 
and through agents, those having the superintendence 
of various departments, with delegated authority to 
employ and discharge laborers and employees, provide 
materials and machinery for the service of the corpo- 
ration, and generally direct and control under general 
powers and instructions from the directors, may well 
be regarded as the representative of the corporation, 
charged with the performance of its duty, exercising the 
discretion ordinarily exercised by principals, aud within 
the limit of the delegated authority of the acting prin- 
cipal. These acts are, in such case, the acts of the corpo- 
ration, aud the corporation within adjudged cases must 
respond as well tothe other servants of the company as 
to strangers. They are treated as the general agents 
of the corporation in the several departments com- 
mitted to their care. A person thus placed by a cor- 
poration in such a position of trust and authority 
may be fairly considered as its representative pro huc 
vice. But when the principal is an individual, acting 
sui juris, and there is no evideuce of a surrender of 
power and control to any subordinate, and is present 
himself superintending the establishment in person, 
no such presumption arises or responsibility attaches 
in respect of the acts of a competent and proper fore- 
man, selected by him and in the employment of the 
principal.’’ Malone v. Hathaway. Opinions by Allen, 
J., and Folger, J. Church, Ch. J., delivered an opin- 
ion for affirmance, in which Rapallo, J., concurred. 

(Decided Jan. 18.] 
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EFFECT OF CONFISCATION OF REAL ESTATE. 
SUPREME COURT OF THE UNITED STATES — 
OCTOBER TERM, 1875. 

WALLACH et al., appellants, v. VAN RiswIck. 
After an adjudicated forfeiture and sale of an enemy’s 
land under the Confiscation Act of Congress of July 17, 
1862, and the joint resolution of the same date, there 
is left in him no interest which he can convey by deed, 

so as to cut off his heirs. 
PPEAL from the Supreme Court of the District 
of Columbia. 

Mr. Justice Srrone delivered the opinion of the 
court. 

The complainants are children and heirs at law of 
Charles 8. Wallach, who was an officer in the confed- 
erate army during the late rebellion. While thus in 
the confederate service, his real estate, situate in the 
city of Washington, was seized by order of the Presi- 
dent, under the Confiscation Act of July 17, 1862, and 
a libel for its condemnation was duly filed. The lot of 
ground, respecting which the present controversy 
exists, was condemned as forfeited to the United 
States on the 29th day of July, 1863, and on the 9th day 
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of September next following, it was sold under a writ 
of venditioni exponas, the defendant, Van Riswick, 
becoming the purchaser. Prior to the seizure the lot 
had been conveyed by Charles 8. Wallach in trust to 
secure the payment of a promissory note for $5,000, 
which he had borrowed, and at the time of the seizure 
a portion of this debt remained unpaid and due to the 
defendant, to whom the note and the security of the 
deed of trust had been assigned. Wallach’s interest 
in the property was, therefore, an equity of redemp- 
tion, and by the confiscation sale the purchaser 
acquired that interest,and held it with the security 
of the deed of trust given to protect the payment of 
the promissory note. On the 3d of February, 1866, 
Wallach having returned to Washington, made a deed 
purporting to convey the lot in fee simple with coven- 
ants of general warranty, to Van Riswick, the pur- 
chaser, at the confiscation sale. His wife joined with 
him in the deed. 

So the case stood until February 3, 1872, when Wal- 
lach died. Thecomplainants then filed this bill, claim- 
ing that after the seizure, condemnation, and sale of 
the land, as the property of a public enemy engaged 
in the war of the rebellion, nothing remained in him 
that could be the subject of sale, or conveyance; con- 
sequently that nothing passed by the deed from Wal- 
lach and wife, and that they, being his heirs, had, 
upon his death, an estate in the land anda right to 
redeem, and to have the conveyance of their father to 
Van Riswick declared to be no bar to their redemp- 
tion. The relief sought is redemption of the deed of 
trust, discovery (particularly of the amount remaining 
due upon Charles S. Wallach’s note), an account of 
the rents and profits of the land since the death of 
Wallach, a decree that his deed of February 3, 1866, is 
of no effect as against the plaintiffs,a decree for de- 
livery of possession of the lot, and general relief. 

To this bill the defendant, Van Riswick, demurred 
generally, and the court below sustained the demurrer 
and dismissed the bill. Hence this appeal. 

The formal objections to the bill deserve but a pass- 
ing notice. It is uot, we think, multifarious, and all 
persous are made parties to it who can be concluded 
or affected by any decree that,may be made; all per- 
sons who have an interest in the subject-matter of the 
controversy. The main question raised by the demur- 
rer, and that which has been principally argued, is 
whether, after an adjudicated forfeiture and sale of an 
enemy’s land under the Confiscation Act of Congress, 
of July 17, 1862, and the joint resolution of even date 
therewith, there is left in him any interest which he 
can convey by deed. 

The act of July 17, 1862, is an act for the confiscation 
of enemies’ property. Its purpose, as well as its justi- 
fication, was to strengthen the government and to en- 
feeble the public enemy by taking from the adherents 
of that enemy the power to use their property in aid 
of the hostile cause. Miller v. The United States, 11 
Wall. 268. With such a purpose, it is incredible that 
Congress, while providing for the confiscation of an 
enemy’s land, intended to leave in that enemy a vested 
interest therein, which he might sell, and with the pro- 
ceeds of which he might aid in carrying on the war 
against the government. ‘The statute indicates no such 
intention. The contrary is plainly manifested. The 


fifth section enacted that it should be the duty of the 
President of the United States to cause the seizure of 
“all the estate and property, money, stocks, credits and 
effects”” of the persons thereinafter described (of 





whom Charles 8S. Wallach was one), and to apply the 
same and the proceeds thereof to the support of the 
army of the United States; and it declared that all 
sales, transfers, and conveyances of any such property 
should be null and void. The description of property 
thus made liable to seizure is as broad as possible. It 
covers the estate of the owner, all his estate or owner- 
ship. No authority is given to seize less than the whole. 
The seventh section of the act enacted, that to secure 
the condemnation and sale of any such property (viz., 
the property seized), so that it might be made available 
for the purpose aforesaid, proceedings should be insti- 
tuted in a court of the United States, and if said 
property should be found to have belonged to a person 
engaged in the rebellion, or who had given aid or com- 
fort thereto, that the same should be condemned as 
enemies’ property, and become the property of the 
United States, and might be disposed of as the court 
should decree, the proceeds thereof to be paid into the 
treasury of the United States for the purpose afore- 
said. Nothing can be plainer than that condemnation 
and sale of the identical property seized was intended 
by Congress, and it was expressly declared that the 
seizure ordered should be of all the estate and prop- 
erty of the persons designated in the act. If, there- 
fore, the question before us were to be answered in 
view of the proper construction of the act of July 17, 
1862, alone, there could be no doubt that the seizure, 
condemnation, and sale of Charles 8. Wallach’s estate 
in the lot in controversy, left in him no estate or in- 
terest of any description which he could convey by 
deed, and no power which he could exercise in favor 
of another. This we understand to be substantially 
conceded on behalf of the defendant. 

But the act of 1862 is not to be construed exclusively 
by itself. Contemporaneously with its approval a joint 
resolution was passed by Congress and approved, ex- 
planatory of some of its provisions, and declaring that 
‘*no proceedings under said act should be so construed 
as to work a forfeiture of the real estate of tbe offender 
beyond his natural life.” The act and the joint reso- 
lution are, doubtless, to be construed as one act, pre- 
cisely as if the latter had been introduced into the 
former as a proviso. The reasons that induced the 
passage of the resolution are well known. It was 
doubted by some, even in high places, whether Con- 
gress had power to enact that any forfeiture of the 
lund of a rebel should extend or operate beyond his 
life. The doubt was founded on the provision of 
the constitution, in section 3d, article 3d, that 
“no attainder of treason shall work corruption 
of blood or forfeiture except during the life of the 
person attainted.’’ It was not doubted that Congress 
might provide for forfeitures effective during the life 
of an offender. The doubt related to the possible du- 
ration of a forfeiture, not to the thing forfeited or to 
the extent and efficiency of the forfeiture while it con- 
tinued. It was to meet the doubt which did exist that 
the resolution was adopted. What, then, is its effect, 
and what was intended by it ? Plainly it should be so 
construed as to leave it in accord with the general and 
leading purpose of the act of which it is substantially 
a part, for its object was not to defeat but to qualify. 
That purpose, as we have said, was to take away from 
an adherent of a public enemy his property, and thus 
deprive him of the means by which he could aid that 
enemy. But that purpose was thwarted, partially at 
least, by the resolution, if it meant to leave a portion, 
and often much the larger portion, of the estate still 
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vested in the enemy’s adherent. If, notwithstanding 
an adjudicated forfeiture of his land and a sale there- 
of, he was still seized of an estate expectant on the de- 
termination of a life estate, which he could sell and 
convey, his power to aid the public enemy thereby re- 
mained. It cannot be said that such was the intention 
of Congress. The residue, if there was any, was 
equally subject to seizure, condemnation, and sale 
with the particular estate that preceded it. And it is 
to be observed that the joint resolution made no at- 
tempt to divide the estate confiscated into one for 
life and another in fee. It did not say the forfeiture 
shall be of a life estate only, or of the posses- 
sion and enjoyment of the property for life. Its 
language is, ‘no proceedings shall work a forfeit- 
ure beyond the life of the offender’’—not be- 
yond the life estate of the offender. The obvious 
meaning is that the proceedings for condemnation and 
sale shall not affect the ownership of the property 
after the termination of the offender's natural life. 
After his death the land shall pass or be owned as if it 
had not been forfeited. There is nothing that war- 
rants the belief it was intended that while the 
forfeiture lasts it should not be complete, viz., a devo- 
lution upon the United States of the offender’s entire 
right. The words of the resolution are not exactly 
those of the constitutional ordinance, but both have 
the same meaning and both seek to limit the extent of 
forfeitures. In adopting the resolution Congress mani- 
festly had the constitutional ordinance in view, and 
there is no reason why one should receive a construc- 
tion different from that given to the other. What 
was intended by the constitutional provision is free 
from doubt. In England attainders of treason worked 
corruption of blood and perpetual forfeiture of the 
estate of the person attainted,to the disinherison of 
his heirs or of those who would otherwise be his heirs. 
Thus innocent children were made to suffer because 
of the offense of their ancestor. When the Federal 
Constitution was framed this was felt to be a great 
hardship, and even rank injustice. For this reason it 
was ordained that no attainder of treason should 
work corruption of blood or forfeiture, except during 
the life of the person attainted. No one ever doubted 
it was a provision introduced for the benefit of the 
children and heirs alone; a declaration that the chil- 
dren should not bear the iniquity of the fathers. Its 
purpose has never been thought to be a benefit to the 
traitor, by leaving in him a vested interest in the sub- 
ject of forfeiture. 

There have been some acts of Parliament providing 
for limited forfeitures, closely resembling those de- 
scribed in the act of Congress as modified by the joint 
resolution. The statute of 5th Elizabeth, chapter 11, 
“against the clipping, washing, rounding, and filing of 
coins,’’ declared those offenses to be treason, and en- 
acted that the offender or offenders should suffer 
death and lose and forfeit all his or their goods ana 
chattels, and also ‘“‘lose and forfeit all his and their 
lands and tenements during his or their natural life or 
lives only.’’ The statute of 18th Elizabeth, chapter 1, 
enacted the same provision “against diminishing and 


impairing of the Queen’s Majesty’s coin and other 
coins current within the realm,’ and declared that the 
offender or offenders should “lose and forfeit to the 
Queen’s Highness, her heirs and successors, all their 
lands, tenements, and hereditaments during his or 
their natural life or lives only.’’ Each of these statutes 
provided that no attainder under it should work cor- 





ruption of blood or deprive the wife of an offender of 
her dower. The statute of 7 Anne, ch. 21, is similar. 
They all provide for a limited forfeiture — limited in 
duration, not in quantity. And certainly no case has 
been found, none, we think, has ever existed, in which 
it has been held that either statute intended to leave 
in the offender an ulterior estate in fee after a forfeit- 
ed life estate, or any interest whatever subject to his 
dispensing power. Indeed, forfeiture has fre- 
quently been spoken of in the English courts as equiv- 
alent to conveyance. It was in Lord Lovel’s ‘case, 
Plowden, 488, where it was said by Harper, Justice, 
“the act (of attainder) is no more than an instrument 
of conveyance, when by it the possessions of one man 
are transferred over to another.’”’ And again: ‘The 
act conveys it (the land forfeited) to the King, removes 
the estate out of Lovel and vests it entirely in the 
King.”’ In Burgessv. Wheate, 1 Eden, 201, in discuss- 
ing the subject of forfeiture, the Master of the Rolls 
said, ‘‘ the forfeiture operated like a grant to the King. 
The Crown, said he, takes an estate by forfeiture sub- 
ject to the engagements and incumbrances of the per- 
son forfeiting. The Crown holds in this case as a royal 
trustee (for a forfeiture itself is sometimes called a 
royal escheat). * * * Ifa forfeiture is regranted by 
the King the grantee is a tenant in capite, and all 
mesne tenure is extinct.’’ See also Brown v. Waite, 
2 Mod. 133. If a forfeiture is equivalent to a grant or 
conveyance to the government, how can any thing re- 
main in the person whose estate has been forfeited 
which he can convey to another ? No conceivable rea- 
son exists why the construction applied to the Eng- 
lish statutes referred to should not be applied to our 
act of 1862, and the joint resolution. If in the British 
statutes the sole object of the limitation of the dura- 
tion of forfeiture was a benefit to the heirs of the 
offender, it is the same in our statutes, and it 
is a perversion of the intent and meaning of the joint 
resolution to read it as preserving rights and interests 
in those who under the act had forfeited all their 
estate. What was seized, condemned as forfeited, and 
sold in the proceedings against Charles 8. Wallach’s 
estate was not, therefore, technically a life estate. It 
is true that in Bigelow v. Forrest, 9 Wall. 339, and 
Day v. Micon, 18 id. 156, some expressions were used 
indicating an opinion that what was sold under the 
confiscation acts was a life estate carved out of a fee. 
The language was, perhaps, incautiously used. We 
certainly did not intend to hold that there was any 
thing left in the person whose estate had been confis- 
cated. The question was not before us. We were not 
called upon to decide any thing respecting the quan- 
tity of the estate carved out, and what we said upon 
the subject had reference solely to its duration. 

It is argued on behalf of the defendant that, because 
under a confiscation sale of land, or of estate therein, 
the purchaser takes an interest terminable with the 
life of the person whose property has becn confiscated, 
the fee must be somewhere, for it is said a fee can 
never be in abeyance, and as the fee cannot be in the 
United States, they having sold all that was seized, 
nor in the purchaser, whose interest ceases with the 
life, it must remain in the person whose ‘estate has 
been seized. The argument is more plausible than 
sound. Itis a maxim of the common law that a fee 
cannot be inabeyance. It rests upon reasons that now 
have no existence, and it is not now of universal ap- 
plication. But if it were, being a common-law maxim, 
it must yield to statutory provisious inconsistent with 
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it, and it is, therefore, of no weight in the inquiry 
what was intended by the confiscation act and concur- 
rent resolution. Undoubtedly there are some anoma- 
lies growing out of the congressional legislation, as 
there were growing out of the statutes of 5th and 18th 
Elizabeth, but it is the duty of the court to carry into 
effect what Congress intended, though it must be by 
denying the applicability of some common-law 
maxims, the reasons of which have long since disap- 
peared. It has not been found necessary in England 
to hold that a reversion remained in a traitor after his 
attaint, though the statutes declared that the forfeit- 
ure shall be during his natural life only. 

We are not, therefore, called upon to determine 
where the fee dwells during ths continuance of the 
interest of a purchaser at a confiscation sale, whether 
in the United States or in the purchaser, subject to be 
defeated by the death of the offender whose estate has 
been confiscated. That it cannot dwell in the offender, 
we have seen is evident, for if it does the plain pur- 
pose of the confiscation act is defeated, and the estate 
confiscated is subject alike in the hands of the United 
Statesand of the purchaser to a paramount right re- 
maining in the offender. If heis atenant of the rever- 
sion, or of a remainder, he may control the use of the 
particular estate atleast so far as to prevent waste. 
That Congress intended such a possibility is incredible. 

If it be contended that the heirs of Charles 8. Wal- 
lach cannot take by descent unless their father, at his 
death, was seized of an estate of inheritance, e. g., re- 
version, or a remainder, it may be answered that even 
at common law it was not always necessary the ances- 
tor should be seized to enable the heir to take by de- 
scent. Shelly’s case is, that where the ancestor might 
have taken and been seized, the heir shall inherit. 
Fortescue, J., Thornby v. Fleetwood, 1 Strange, 318. 

And if it were true that at common law the heirs 
could not take in any case, where their ancestor was 
not seized at his death, the present case must be deter- 
mined by the statute. Charles S. Wallach was seized 
of the entire fee of the land before its confiscation, and 
the act of Congress interposed to take from him that 
seizin fora limited time. That it was competent to 
do, attaching the limitation for the benefit of the heirs. 
It wrought no corruption of blood. In Lord De La 
Warre’s case, 11 Coke, 1, a, it was resolved by the jus- 
tices “that there was a difference betwixt disability 
personal and temporary, and a disability absolute and 
perpetual; as where one is attainted of treason or 
felony, that is an absolute and perpetual disability, 
by corruption of blood, for any of his posterity to claim 
any inheritance in fee simple, either as heir to him, or 
to any ancestor above him; but when one is disabled 
by Parliament (without any attainder) to claim the 
dignity for his life, it is a personal disability for his 
life only, and his heir after his death may claim as heir 
to him, or to any ancestor above him.” There is a 
close analogy between that case and the present. See 
also Wreatley v. Thomas, Levinz, 74. 

Without pursuing this discussion further we repeat 
that to hold that any estate or interest remained in 
Charles 8S. Wallach after the confiscation and sale of 
the land in controversy, would defeat the avowed pur- 
pose of the confiscation act, and the only justification 
for its enactment; and to hold that the joint resolu- 
tion was not intended for the benefit of his heirs ex- 
clusively, to enable them to take the inheritance after 
his death, would give preference to the guilty over the 
innocent. We cannot so hold. In our judgment such 





a holding would be an entire perversion of the meaning 
of Congress. 

It has been argued that the proclamations of amnesty 
after the close of the war restored to Charles S. Wal- 
lach his rights of property. The argument requires but 
a word in answer. Conceding that amnesty did restore 
what the United States held when the proclamation 
was issued, it could not restore what the United States 
had ceased to hold. It could not give back the property 
which had been sold, or any interest in it, either in pos- 
session or expectancy. Semmes v. United States, U. 8. 
Reps. 8. C., 1 Otto. Besides, the proclamation of am- 
nesty was not made until December 25, 1868. 

The decree of the Supreme Court of the district dis- 
missing the complainants’ bill is, therefore, reversed, 
and the cause is remitted for further proceedings in 
conformity with this opinion. 

—_———_—_—____ 
RECENT BANKRUPTCY DECISIONS. 
DISCHARGE. 


Grounds for withholding.— A mere preference given 
without contemplation of the proceedings in bank- 
ruptcy, and more than six months before the filing of 
the petition, is no ground for withholding a discharge. 
A fraudulent conveyance, made at a time so recent 
that it will affect any of the creditors who can come 
in under the bankruptcy, is a ground for withholding 
the discharge. In re Jones, 13 Nat. Bankr. Reg. 286. 

INSOLVENCY. 

What constitutes: assignment for benefit of creditors. 
—A trader who cannot pay his debts in the ordinary 
course of business is insolvent, although he is not 
compelled to stop business, and may, on a settlement 
of his affairs, have sufficient to payin full. An assign- 
ment for the benefit of creditors by an insolvent 
debtor is conclusive evidence of an intent to defeat 
the operation of the bankrupt law. The trustees and 
all persons claiming under an assignment for the bene- 
fit of creditors are chargeable with a knowledge of its 
terms, and, consequently, with the knowledge of the 
insolvency of the debtor and his intent to defeat the 
operation of the bankrupt law. An assignment for 
the benefit of creditors may be set aside at the suit of 
the assignee. Jackson, assignee, v. McCulloch, 13 Nat. 


Bankr. Reg. 283. 
MORTGAGE. 


Effect of bankruptcy proceedings.— A mortgagee does 
not lose his lien by omitting to prove his debt, but 
may enforce the mortgage after the termination of 
the proceedings in bankruptcy. A sale of land by an 
assignee, without an order of court, does not divest 
the lien of a mortgage. Assignee of Wicks & Co. v. 
Perkins, 13 Nat. Bankr. Reg. 280. 

PARTNERSHIP. 

Loan to one partner: declaration of dividend.—If a 
person loans money for the use of a firm, and accepts 
the note of one partner, he cannot maintain an action 
against the firm. If a party who accepts the note of 
one partner is iguorant that the loan is for the firm, 
he cannot maintain an action against the firm after 
he has recovered a judgment against the partner on 
the note. A judgment against partners and others 
jointly is a several claim as against the bankrupts, 
and cannot receive a dividend from the joint estate. 
If the declaration of a dividend on a particular claim 
was unauthorized, the assignee may withhold its pay- 
ment. In re Herrick and Herrick, 13 Nat. Bankr. 


Reg. 312. 
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SALE. 

Agreement by bidder.— A party who expects to bid 
at an assignee’s sale may, when the terms are cash on 
the day of sale, agree with another that, in case he be- 
comes the purchaser, he will sell the property to the 
latter at a named price on terms of credit. The 
solictor of the assignee cannot bid at an assignee’s sale. 
An agreement between a party who intends to bid at 
an assignee’s sale, and the assignee’s solicitor, that the 
former will let the latter have the property at a fixed 
price, without any reference to the amount at which it 
may be bought, does not vitiate the sale. Citizens’ 
Bank v. Ober, 13 Nat. Bankr. Reg. 329. 

STATUTE OF LIMITATIONS. 

Two years’ rule.—A right of action is barred by 
the limitation of two years, although the assignee did 
not discover the right until after the expiration of the 
two years. The limitation of two years applies to 
to those causes of action which existed before the 
bankruptcy, and came to the assignee by the assign- 
ment, as well as to those which arise after the bank- 
ruptcy. Norton, assignee, v. De la Villebeuve, 13 Nat. 


Bankr. Reg. 304. 
——____—— 


COMPARISON OF HANDWRITING— RULES OF 
EVIDENCE IN THE COURT OF CLAIMS. 


et Supreme Court of the United States, in Moore 

v. United States, has just decided important ques- 
tions relating to the rules of evidence in the Court of 
Claims and the comparison of handwritings. Bradley, 
J., who delivered the opinion, said: ‘‘ According to 
the facts found in this case, we think no error was 
committed by the court below. It appeared, from a 
document purporting to be signed by the claimant, 
that he had sold the cotton in question on the 12th of 
December, 1863, and, therefore, that he was not entitled 
to claim the proceeds thereof from the United States. 
The only question of importance is, whether the signa- 
ture to this document was properly proved. The court 
compared it with his signature to another paper in 
evidence for other purposes in the cause, respecting 
which there seems to have been no question; and from 
that comparison adjudged and found that the signature 
was his. Had the court a right to do this? The Court 
of Claims, like a court of equity or admiralty, or an 
ecclesiastical court, determines the facts as well as the 
law. And the question is, whether they may deter- 
mine the genuineness of a signature by comparing it 
with other handwriting of the party. By the general 
rule of the common law this cannot be done, either by 
the court or a jury. And that is the general rule of 
this country, although the courts of a few States have 
allowed it, and the legislatures of others, as well as of 
England, have authorized it. In the ecclesiastical 
courts, which derived their forms of proceeding from 
the civil law, a different rule prevails. The question 
is, by what law is the Court of Claims to be governed 
in this respect ? May it adopt its own rules of evidence, 
or is it to be governed by some system of law? In our 
opinion, it must be governed by law; and we know of 
no system of law by which it should be governed other 
than the common law. That is the system from which 
our judicial ideas and legal definitions are derived. 
The language of the Constitution and of many acts of 
Congress could not be understood without reference 
to the common law. The great majority of contracts 
and transactions which come before the Court of Claims 
for adjudication are permeated, and are to be adjudged 





by the principles of the common law. Cases involving 
the principles of the civil law are the exceptions. We 
think that where Congress has not provided, and no 
special reason demands, a different rule, the rules of 
evidence, as found in the common law, ought to govern 
the action of the Court of Claims. If a more liberal 
rule is desirable, it is for Congress to declare it by a 
proper enactment. But the general rule of the com- 
mon law, disallowing a comparison of handwriting as 
proof of signature, has exceptions equally as well set- 
tled as the rule itself. One of these exceptions is, that 
if a paper admitted to be in the handwriting of the 
party, or to have been subscribed by him, is in evidence 
for some other purpose in the cause, the signature or 
paper in question may be compared with it by the jury. 
It is not distinctly stated, in this case, that the writing 
used as a basis of comparison was admitted to be in 
the claimant’s hand; but it was couceded by counsel 
that it was, in fact, the power of attorney given by 
him to his attorney, in fact by virtue of which he ap- 
peared and presented the claim to the court. This 
certainly amounted to a declaration, on his part, that 
it was in his hand, and to pretend the contrary would 
operate asa fraud on the court. We think it brings 
the case within the rule, and that the Court of Claims 
had the right to make the comparison it did.”’ 


—_—___q____—_—— 


JURISDICTION OF UNITED STATES SUPREME 
COURT — CONFLICTING CLAIMS TO PROP- 
ERTY OF BANKRUPT CORPORATION. 


N Long et al. v. Converse et al., receivers, the United 
States Supreme Court recently decided a question 
relating to its jurisdiction under the Revised Statutes, 
section 709, which authorizes this court to re-examine 
the decisions of the highest court of a State in cer- 
tain cases ‘‘ where any title, right, privilege, or immu- 
nity is claimed under” any statute of the United 
States. The facts are substantially as follows: A re- 
ceiver was appointed August 2, 1870, by the Supreme 
Court of Massachusetts for the Boston, Hartford and 
Erie Railroad Company. Subsequently the company 
was adjudged a bankrupt, and assignees were appointed 
by the United States District Court, to which an as- 
signment was made to include all property which the 
company possessed October 21, 1870. The receivers 
claimed possession of certain coupons held by Long 
and Watson, and a decree was made by the Massachu- 
setts Supreme Court adjudging the receivers entitled 
thereto, notwithstanding the adjudication in bank- 
ruptey. On writ of error to this court, brought by 
Long and Watson, it was held, that as they claimed 
adversely to both the receivers and the assignees, and 
as, in the absence of the assignees from the case, the 
decree could not conclude them, the only effect of the 
decree was to transfer the title from plaintiffs in error 
to the receivers. The claim of Long and Watson was, 
therefore, not by virtue of the bankrupt law; and 
this court had no jurisdiction. 

Waite, C. J., who delivered the opinion of the court, 
said: The construction of this provision in the act of 
1789 came before this court for consideration as early 
as 1809, in the case of Owing’s Lessee v. Norwood, 5 
Cranch, 344. That was an action of ejectment in a 
State court. The defendant being in possession set 
up an outstanding title in a third person under 4 
treaty. The writ of error from this court was dis- 
missed for want of jurisdiction. In the progress of 
the argument Chief Justice Marshall used this lan- 
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guage: ‘‘ Whenever a right grows out of, or is pro- 
tected by a treaty, it is sanctioned against all the laws 
and decisions of the States, and whoever may have 
this right, it is to be protected. But if the person’s 
title is not affected by the treaty, if he claims nothing 
under a treaty, his title cannot be protected by a 
treaty. If Scarth or his heirs had claimed it would 
have been acase arising underatreaty. But neither 
the title of Scarth nor of any person claiming under 
him can be affected by the decision of this case.’ In 
Montgomery v. Hernandez, 12 Wheat. 129, a suit was 
brought in a State court by parties beneficially inter- 
ested in a bond given to the United States by a mar- 
shal to secure the faithful performance of his official 
duties. The suit was in the names of the beneficia- 
ries and not in that of the United States for their use. 
It was insisted that there could be no recovery, be- 
cause the action should have been prosecuted in the 
name of the United States, and this was assigned for 
error in this court. But it was said ‘ the plaintiff in 
error did not and could not claim any right, title, 
privilege, or exemption by or under the marshal’s 
bond or any act of Congress giving authority to sue 
the obligors for a breach of the condition,” and that 
the court had no jurisdiction of the case on that 
ground. Again, the same question was presented and 
elaborately argued in Henderson v. Tennessee, 10 How. 
311, decided in 1850. That also was an action of eject- 
ment in a State court, in which the defendant set up 
an outstanding title in a third person, under an In- 
dian treaty, and there too the writ was dismissed. In 
delivering the opinion of the court, Chief Justice 
Taney said: ‘“‘It is true, the title set upin this case 
was claimed under a treaty. But to give jurisdiction 
to this court the party must claim the right for him- 
self, and not fora third person in whose title he has 
no interest. * * * The heirs of Miller appear to 
have no interest in this suit, nor can their rights be 
affected by the decision. The judgment in this case is 
no obstacle to their assertion of their title in another 
suit brought by themselves or any person claiming a 
legal title under them.’’ To the same effect are Hale 
v. Gaines, 22 How. 149, 160, and Verden v. Coleman, 1 
Black, 472. This must be considered as settling the 
law in this class of cases. And it seems to be deci- 
sive of this case. Long and Watson claim no title, 
right, privilege, or immunity under the bankrupt law. 
Their obligation to account for the coupons in their 
hands is not discharged by the law. The title of the 
assignees cannot be affected by the decree except 
through their consent. It follows, therefore, that this 
case must be dismissed for want of jurisdiction. 
— a —_———— 
RECENT AMERICAN DECISIONS. 


BAILMENT. 

Title to property.x—One who receives property as 
bailee or agent cannot at law deny that his bailor or 
principal had title to the property at the time of its 
delivery to him. Defendants claimed to have pur- 
chased certain chattels, here in dispute. from the as- 
signee in bankruptcy of one E., as a part of E.’s 
estate. Plaintiffs testify that they purchased said 
property of E. before he was adjudged a bankrupt; 
that some months afterward they loaned it to defend- 
ants, to be used and taken care of, and possession to be 
restored to plaintiffs when they should request it; and 
that defendants alleged purchase was made while 
they were holding the property under such bailment. 
Held, that if the facts are so found, defendants cannot 





claim title under their said purchase, as against the 
plaintiffs. Nudd v. Montauge, Sup. Ct., Wis., Dec., 
1875. 

CRIMINAL LAW. 

Assault and battery: plea of “not guilty.”"—The 
rule that ‘ta verdict in a criminal case, where there 
has been neither arraignment nor plea, is a nullity, 
and no judgment can be rendered upon it,’’ Douglass 
v. The State, 3 Wis. 820, applies to a criminal prosecu- 
tion for an assault and battery. After a verdict in a 
criminal case, the court cannot order a plea of “ not 
guilty’ to be entered for the defendant, without his 
consent, and then render judgment against him upon 
the verdict. Section 30, chapter 137, Laws of 1871, of 
Wisconsin, which provides for correcting certain errors 
or mistakes in the record by amendment, does not 
authorize the entry, after verdict, of such a plea, nunc 
pro tune. Davis v. State, Sup. Ct., Wis., Dec., 1875. 

EASEMENT. 

1. Common passage ways.— Common stairs, passages 
and halls, which are in part upon the estate of each 
party, constitute together one entire mutual ease- 
ment; and neither party can insist upon such an ease- 
ment in the estate of the other, and at the same time 
obstruct the easement in invitum on his own estate. 
Dillman v. Hoffman, Sup. Ct., Wis., Dec., 1875. 

2. In such a case, an adverse permanent exclusion 
of one party by the other, upon the estate of the lat- 
ter, will, at the election of the former, operate as an 
extinguishment of the mutual easement by the latter. 
Ib. 

3. A permanent business block, of several stories, 
in a city, was so built that the only access to the sto- 
ries above the ground floor was by certain stairways 
and passages and a hall; and the north one-third and 
south two-thirds were afterward conveyed to different 
grantees, and are now held in severalty by the parties 
to this action, the line of division being within said 
hall and one of said stairways. Plaintiff’s grantor, 
while seized of the north one-third, several years be- 
fore this action was brought, built, without defend- 
ant’s consent, a permanent partition, ever since main- 
tained, inclosing within his own premises a great part 
of the common hall and passages in the upper stories 
upon his own estate, and removed a stairway between 
the second and third stories, part of the common way, 
from his own premises to those of defendant, leaving 
a common way, but not the same, nor one so advanta- 
geous to the defendant. The action being to restrain 
defendant from obstructing the stairways and hall by 
building a partition wall on the line of division be- 
tween the two estatest Held, that the mutual ease- 
ment, if there was one, has been extinguished by 
plaintiff ’s obstruction thereof, now ratified by defend- 


ant. Ib. 
SLANDER. 


Felonious burning : evidence.— Words merely charg- 
ing a person with setting fire to and burning up his 
hop-house do not per se impute to him a felonious 
burning. The willful burning of an insured building, 
with intent to injure the insurer, was made a felony 
by a statute of Wisconsin. R. S., chap. 165,58. A 
complaint in an action for slander averred that de- 
fendant knew that plaintiff’s hop-house was insured, 
and said that he set it on fire and burned itup. No 
evidence being introduced to show that defendant 
knew that the hop-house was insured: Held, that a 
nonsuit was proper. Frank v. Dunning, Sup. Ct. 
Wis., Oct., 1875. 
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MASTER AND SERVANT. 


1. Injury in course of employment.— Plaintiff was 
injured in coupling two sections of a railway train, in 
the course of his employment as coupler of the de- 
fendant company, and there was evidence tending to 
show that the injury was caused by the use of a de- 
fective switch-engine. The person whose duty it was 
had several times previously notified the foreman of 
defendant’s repair shop for engines at Chicago, of the 
defective condition of said switch-engine. Said fore- 
man had charge of all the men employed in said repair 
shop, and was the person to whom such defect should 
have been reported ; and it was his duty to see it repaired ; 
while another person, known as the master mechanic, 
had general supervision of all repairs of defendant’s 
motive power, and general charge of all men employed 
in the locomotive department, including power to em- 
ploy men in, or discharge them from defendant's ser- 
vice in that department, and said foreman had no such 
power to employ or discharge men without the master 
mechanic’s consent. Upon evidence of these facts, the 
jury were instructed that if defendant had any person 
in its service to whom engineers were to report when 
engines were out of repair, and whose duty it was 
made by the company to act on such reports, and see 
that the engines were put in repair, then, if such no- 
tice was given to such person, it was ‘‘ good notice to 
the company.”’ Held, no error. Brabbetts v. C.& N. 
W. Railway Co., Sup. Ct., Wis., Oct., 1875. 

Defendant owed a duty to plaintiff to keep in proper 
repair the engine used to propel the train on which 
the latter was employed; and said foreman being the 
person designated by defendant to whom notice of any 
defect in the engine was to be given, and whose duty 
it was to repair it on receiving such notice, his negli- 
gence in that behalf was the negligence of the defend- 
ant, and the latter is liable for the injury caused 


thereby. Ib. 
——__»—_—__—_ 


BOOK NOTICE. 

A and Determined in the Circuit Courts of the 
Un States for the Fifth Judicial Circuit. Reported by 
William B. Woods, Circuit Judge. Vol. I. Chicago: 
Callaghan & Co., 1875. 

HIS volume contains so many valuable decisions 

that it is quite impossible to choose between the 
more important and the less. In going through the 
numerous cases here presented, we have, however, 
selected the following as specimens of what the volume 
contains. 

In Morgan v. Railroad Co., page 15, it is held, that a 
stockholder in a business corporation may not sue for 
relief in case of an injury done or threatened to the 
corporation, unless its officers are derelict iu their 
duty. The corporation is the appropriate party to sue 
for such injury. In United States v. Thirty-seven Bar- 
rels of Rum, page 19, the importance of the distinction 
between an appeal and a writ of error is shown; for it 
is decided that when property is seized upon land and 
libeled as forfeited for violation of the revenue laws, 
the case can only be reviewed by writ of error — not by 
appeal. The well-known Slaughter-House Case is given 
on pages 21-37, but there is no reference to the fact 
that the case was reversed in the United States Su- 
preme Court, where it was held not to be in violation 
of the fourteenth amendment for a State to grant to 
persons an exclusive privilege to keep slaughter-houses 
in a city. In Marionneaw’s Case, page 37, it is held, 
that a bankrupt’s discharge will not be set aside on 





the ground of fraud where the acts complained of were 
believed by the petitioning creditors to exist before 
the discharge, and where the evidence since discovered 
is incompetent. In White v. Red Chief, page 40, it is 
held, that the capture of a steamer within a rebellious 
district vests in the Federal government the title to it, 
without condemnation; and the fact that the libellant, 
then a resident of the rebellious district, afterward 
comes into the United States and takes the prescribed 
oath, cannot divest the title of the Federal govern- 
ment. In Blum, Frank & Co. v. The Caddo, page 64, 
it appeared that B., F. & Co., of New Orleans, sold 
goods to G. D., of Jefferson, Texas, on credit, and 
charged them on their books, and delivered them for 
transportation toa common carrier, addressed to S. D., 
but consigned to 8S. & P., at an intermediate point. 
Held, that B., F. & Co. could not maintain an action 
against the common carrier for a loss of the goods. 
The right of stoppage in transitu in the vendor does 
not, according to this decision, affect the right of 
property in the vendee, and the vendor, in making the 
contract of carriage, acts as the agent of the vendee. 
In Hewett v. Norton, page 68, it is held, that a suit ina 
State court begun before bankruptcy, involving the 
title to property of the bankrupt, is not abated by the 
bankruptcy proceedings; but a State court cannot 
take property surrendered by a bankrupt from the 
assignee. In Insurance Uo. v. The “C. D., Jr.,”’ page 72, 
it appeared that insured property was committed to 
the custody of a common carrier for transportation, 
and was lost. The insurance company paid the owner 
the value of the property. Held, that the insurance 
company could maintain an action against the common 
carrier, although it was not legally bound to indemnify 
the insured for the loss. This case also holds thata 
foreign corporation may sue in the State or Federal 
courts in Louisiana. In /nswrance Co. v. City of New 
Orleans, page 85, it was held, that a tax might be levied 
by the city of New Orleans upon foreign corporations 
double that on domestic corporations. Risher v. The 
Frolic, p. 92, is authority for the doctrine that whether 
a promissory note will operate as an extinguish- 
ment of a pre-existing debt depends upon the intention 
of the parties. So, where a pilot took a ‘note of the 
owner of a boat for wages, bearing interest higher than 
the account bore, and receipted the account as paid in 
full by the note, it was held that the purpose was to 
take the note as payment of the debt, and that the 
pilot’s lien on the boat was lost. In Saurez v. Steam- 
ship George Washington, page 96, the following facts 
appeared: A package was delivered to the purser of a 
steamship about to sail from New Orleans to New 
York. The package was marked with the purser’s 
name, and he agreed to deliver it to the consignee in 
New York, on payment of the value, but, if payment 
was not made, to return it to the consignor. No freight 
was paid or intended to be paid, although the bill of 
lading indicated that it had been paid. The package 
was not on the ship’s manifest, nor stowed with the 
other freight. The purser delivered the package, but 
neglected to collect its value. Held, that the purser, 
and not the steamship, was liable. 

In Rosenfield v. Express Co., p. 131, this rule is laid 
down: “In general, the carrier is not permitted to 
dispute the title of the person who delivers goods to 
him, and on his own motion, set up an adverse title in 
another. But if an adverse claim has been set up by 
the real owner, and suit brought or threatened, or 
even demand made for the goods, and they have been 
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delivered to him, the carrier may show these facts, 
and they will constitute a good defense to an action by 
the consignor.”” In United States v. Glenn, p. 400, it 
is held that in an action on the official bond of a col- 
lector of internal revenue, where the breach alleged is 
a failure to pay over a certain sum, the dereliction of 
duty of the collector in not collecting the sum cannot 
be shown in order to establish the breach. By the 
decision in Ex rel. Hobbs and Johnson, p. 537, mar- 
riage laws are declared to be under the control of the 
States. Accordingly it is held that where marriage is 
forbidden by the laws of Georgia, between white per- 
sons and persons of African descent, the XIV amend- 
ment and the civil rights bill do not nullify the State 
statute; and such a marriage is void. 

We have few faults to find with the book; but one 
of these is common to reports of cases in the Federal 
Courts, viz., the fault of giving general or vulgar names 
to cases. In the present volume we notice the follow- 
ing: ‘* United States v. Certain Cigars;” ‘* Daly v. 
The Sheriff;’’ “ Hall v. The Mining Co.”; ‘ United 
States v. Thirty-seven Barrels of Rum”; * United 
States v. Six Lots of Ground”; * United States v. 
Three Hundred and Thirty-seven Cases of Wine.” 

We should think that the Federal Court reporters 
had a penchant for nick-naming parties and cases. 

Sabina 


CORRESPONDENCE. 





REFORM OF THE JUDICIAL SYSTEM OF THE STATE. 
To the Editor of the Albany Law Journal : 


That there must be a reform of the present judicial 
system of our State seems inevitable. The question 
has for some time past largely occupied the mind of 
the legal profession, if not the people of the State. 

Evidently, the results, thus far, of the department 
system of the Supreme Court are not what were antici- 
pated by the framers of the 6th article of the constitu- 
tion, and of a large portion of the profession, at the 
time of its adoption. In truth, the court calendars 
are more crowded, and the judges harder worked, 
with still a greater accumulation of cases undisposed 
of than under the old system. Nor are these all. The 
expense of litigation, or its alternative, long delay in 
the disposition of causes, has largely increased, to the 
detriment of those most directly interested. 

These facts exist not only in connection with the 
General Term, but also the Circuit calendars. And it 
seems as though there should be a remedy for these 
difficulties. Conceding that there is a remedy, then arise 
the questions of means and method. In this connec- 
tion permit me to give a brief outline of what has sug- 
gested itself to my mind as an improvement at least on 
the present Supreme Court system. Ist. I would re- 
store the General Terms to the respective judicial dis- 
tricts. 2d. Provide for the election or appointment 
of two additional justices in each district, so that 
there should be six justices in, and for each judi- 
cial district (except, perhaps, the first district, 
which could be especially provided for). 21. 
One of the justices to be Presiding Justice of the dis- 
trict and of the General Term therein, and two others 
to act as associate justices of General Term in some 
other district or districts than the one in which they 
are elected or appointed, the governor to assign the 
justices to serve at General Term, and designate the 
districts in which they shall so serve. 

This arrangement would enable the General Term 
to give due consideration to all cases in review, or on 





appeal, and still leavea portion of time in each year 
for those justices to sit at Special Term, or Circuit in 
their own districts, thus helping to relieve those courts 
when needed. 

Generally, this arrangement would tend to equalize 
as well as reduce the labors of the respective justices, 
and at the same time largely promote the interests of 
litigants, lawyers and the public. 

Of course, this plan, requiring a greater number of 
justices, would add somewhat to the expenses of the 
Department of Justice of the State, but not nearly so 
much as is now paid by litigants in securing what, at 
best, is a tedious and slow determination of their 
causes. Besides, there are grave suspicions on the 
part of many of the profession that a zealous endeavor 
of our judges, to “ clear the calendars "’ of their respect- 
ive courts, is hardly compatible with the bestowal of 
their best consideration on all the cases before them. 
Whether or not the suspicion be well founded, it 
must be conceded that the work to be done, and 
which ought to be thoroughly well done, by our judges 
in their respective capacities, is enormous, and will 
naturally increase in proportion with the enlargement 
of the business interests of our State. 

The substance of the proposed reform I have here 
suggested seems to meet the approval of numerous 
gentlemen of the bar, and at least one justice of the 
Supreme Court, with whom I have spoken on the sub- 
ject. 

Might not the sense of the bar, generally, be 
sounded through the JOURNAL, in reference to the 
subject, and, if deemed advisable, a plan or system be 
matured and framed into an amendment of the con- 
stitution, to be proposed by the present legislature? 

Yours, truly, B. W. Woopwarp. 

WATKINS, N. Y., Feb. 3, 1876. 

+> 
COURT OF APPEALS DECISIONS. 

HE New York Court of Appeals handed down the 

following decisions on Tuesday, February 8, 1876: 

Judgment affirmed, with costs—The Cayuga Lake 
Railroad Company v. George A. Kyle; Slater v. Mer- 
seau; Rounds v. Delaware, Lackawanna and Western 
Railroad Company; Marks v. King; Hermans v. 
Clarkson; Hermans v. Elsworth; Raynor v. Hoag- 
land; Koehncke v. Ross; Dickinson v. Collyer; Clark 
v. Donaldson; People v. Wasson.—— Appeal dis- 
missed, with costs — Hennessy v. Cooper; Hunter v. 
Wetsell; Sutton v. Davis; Godfrey v. Moser.—— Judg- 
ment reversed and new trial granted, costs to abide 
event —Jones v. Smith; Blossom v. Lycoming Insur- 
ance Company.—— Motion for re-argument denied, 
with $10 costs—Clearwater v. Brill.—— Judgment 
affirmed — Harris v. The People.——Judgment re- 
versed and new trial granted, costs to abide event, un- 
less plaintiff within thirty days give security, to be 
approved by the city court of Brooklyn, to indemnify 
the defendant against the certificate of deposit upon 
which the action is brought, and if such security is 
given, then the judgment affirmed, without costs to 
either party in this court— Frank v. Wessells.— 
Judgment reversed, and judgment for defendant on 
demurrer, with leave to plaintitf to amend upon pay- 
ment of costs— Wiles v. Suydam.—— Order affirmed 
and judgment absolute for plaintiff on stipulation, with 
costs — Thompson v. Lumley.—— Quincey v. White — 
upon stipulation filed to that effect, and the cause hay- 
ing been settled, the court agrees that no decision on 
motion for re-argument shali be rendered. 
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NOTES. 


HE New York Bar Association on Tuesday, Febru- 
ary 8, adopted the resolutions previously recom- 
mended by a number of lawyers and by the Law 
JOURNAL, requesting the entrance of the judges of the 
General Terms of the Supreme, Superior and Common 
Pleas Courts to be announced by their respective criers, 
and also requesting lawyers to rise on such occasions 
and to remain standing until the judges are seated .—— 
Prof. Dwight, of Columbia Law School, addressed the 
Bar Association on the subject of requiring law school 
graduates to serve clerkships in law offices, deprecating 
the placing of practice before principles. The State 
Senate judiciary committee has reported adversely the 
bill making a verdict rendered by nine jurors valid, 
when the remaining three are unavoidably absent by 
reason of sickness or death. The committee thought 
that the bill would be in conflict with the constitu- 
tion.—— A bill dividing the crime of murder into two 
degrees was passed by the State Senate. —— The libel 
suit of Count Johannes against the New York Times 
for $75,000 has been dismissed. 





A correspondent writes: You had a good story some 
time ago of the law student who, upon a question of 
conversion, searched the digests and text-books in 
vain for the title “‘Saddle.’’ If the works referred to 
had been indexed by the indexers of the United States 
Revised Statutes, his labors might have been rewarded, 
for they give us, as principal titles: ‘* Sleighs, lust in 
military service, to be paid for;’’ ‘ Sisters, when to 
have pensions;"’ “Six hundred feet, distilling and 
rectifying not to be carried on within such distance of 
each other;"’ ‘‘ Oven, lost in military service, to be 
paid for;"’ ‘“* Mutrons, in army hospitals, employment 
of;”’ ‘‘ Saddlers, for troops of cavalry,”’ and ** Saddler- 
sergeants, for regiments of cavalry.” 


A writer in the London Law Journal comes to the 
conclusion that by the French and English law, 
Thomas, the shipper of the contrivance which caused 
the Bremerhaven explosion, was guilty of murder, 
although the explosion was hastened by accideut.— 
The gown and bands which Dr. Kenealy wore during 
the Tichborne trial have been presented to the proprie- 
tors of Macleod’s waxwork menagerie and museum, 
Glasgow .—— The cost of the administration of justice 
in New York city is given by the Evening Post as 
$1,039,700, distributed as follows: Supreme Court, 
$120,800; Superior Court, $164,800; Common Pleas 
Court, $168,200; Marine Court, $123,100; ten district 
civil justices’ courts, $187,200; General Sessions Court, 
$105,100; Special Sessions Court, $23,000; five police 
courts, $147,500, 

The old style of addressing the judges of the Com- 
mon Law Courts in England, says a contemporary, 
was, “‘sir,”’ and Serjeant Hill, to the end of his life, 
adhered to this title; but in the course of the last cen- 
tury the custom of speaking to the judges as “ your 
lordship” became gradually established, and now, the 
judges of first instance in the Chancery Division have 
cast off ‘‘ your honor”’ and assumed “ your lordship.”’ 
The latest example of alike change is related by the 
Melbourne correspondent of a daily journal, who states 
that Sir W. Hackett, the new Chief Justice of the 





Fiji Islands, has caused himself to be addressed by the 
bar as “your lordship’’ instead of “‘ your honor,” 
which is, it appears, the old-established titular form 
of addressing the presiding judge in all Australian 
Supreme Courts. The correspondent adds that a ques- 
tion arose some twenty years ago in the colony of Vic- 
toria as to the proper form of addressing county court 
judges, and a circular was sent to each of them asking 
whether the practice of calling him ‘‘ your honor” 
obtained in hiscourt. To this one of the judges re- 
plied “‘ that it certainly was the custom of some bar- 
risters and other persons to address him as ‘your 
honor,’ but he had been addressed by so many and 
various titles that he had come to disregard them. 
He had not only been styled ‘his honor’ frequently, 
but had often been called ‘ his lordship.’ Occasionally 
he had been addressed as ‘ your grace,’ ‘ your worship,’ 
‘your excellency,’ ‘your reverence,’ and ‘your emi- 
nence,’ and on one occasion as ‘ your holiness.’’’ The 
judge or the correspondent may be joking, but flowery 
as some of these titles are, they are prosaic to those 
which are employed by the native pleaders in India in 
petitions addressed to the judges of the various courts. 
“Cherisher of the poor”’ is the most favorite form of 
address. But ‘“‘ protector of the poor ’’ and ‘ benefac- 
tor of the poor” are frequently used, and the court is 
constantly alluded to as ‘‘ the Presence.” 


The new law courts in England, now in process of 
erection, will compose a whole block of buildings 
about 500 feet each way. On one of the towers the 
tutelary statue of justice will stand as an embodi- 
ment of the design of the edifice. The building was 
begun in April, 1874, and it is anticipated that it will 
cost £700,000. The London Times in this connection 
says: ‘*On the 2d November, 1875, people found that 
for the first time they were living under a compara- 
tively intelligible system of Judicature. On the 2 
November, 1880, or at least in 1881, there is some hope 
that we shall see all the divisions of the High Court 
and both the branches of the Supreme Court assemble 
together under one roof. To reach the court of Ap- 
peal from the Court of the Queen’s Bench Division, it 
will not then be necessary to battle through the traflic 
of the busiest city of the world. A few steps in a cor- 
ridor will be the only distance to be traversed. We 
have reason to hope, also, that London will obtain an 
important architectural ornament.” 


The Law Times says, that ‘‘ Lord Coleridge has suc- 
ceeded in inducing three judges to agree with him in 
unsettling a very important principle of marine insur- 
ance law, namely, that there is no implied warranty 
of seaworthiness in a time policy. The Americans pre- 
ceded us in deciding upon this; the view, after much 
discussion, was adopted in Gibson v. Small in the 
House of Lords, and was approved by the judicial 
committee of the Privy Council in Jenkins v. Heycock. 
The Queen's Bench acted upon this principle in Dud- 
geon v. Pembroke by holding that an owner of a ship 
who sends it to sea unseaworthy, such unseaworthi- 
ness not being known to him —a fact found by a jury 
—could recover for the loss of his ship proximately 
caused by perils of the sea. Lord Coleridge and his 
three supporters have reversed this decision, thus for 
a time throwing an important branch of marine insur- 
ance law into doubt and uncertainty.” 
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ALL communications intended for publication in the 
LAW JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications 


on business matters should be ad- 





ALBANY, FEBRUARY 19, 1876. 
CURRENT TOPICS. 

1 ie proposition which has been made to erect a 

monument to the memory of James T. Brady, 
the late distinguished New York lawyer, strikes us 
at first as a novelty. It is a novelty in the sense that 
few, if any, members of the bar, who have not ob- 
tained other than professional honors, ever received 
the posthumous distinction of a great public monu- 
ment. Statesmen, 
inventors, warriors have often received the public 
honor of the erection of a monument to them, either 


orators, philosophers, poets, 


before or after death. 
also—many of these so honored have been — but 
that fact has never been regarded as entitling them 


They may have been lawyers 


to the visible glories of a statue or a monument. 
But why is not the great advocate, the able counsel, 
the wise judge so entitled? If it is the character 
of his science that should prevail, certainly no 
science would be more highly esteemed by the intel- 
ligence of mankind than that of jurisprudence. If 
the character of the man should be the criterion and 
his meritorious services, no individual would be 
esteemed more worthy of monumental recognition 
than a Story or a Kent. But the members of the 
legal profession are content to toil without hope 

In the memory of their 
‘“*hbooks” they find 


monumentum perennius wre. 


of ostentatious reward. 


brethren and in the their 


An interesting question arises under the provis- 
ions of the United States Statutes relating to copy- 
right. By section 4952, it is provided that ‘‘any 
citizen of the United States, or resident therein, 
who shall be the author, inventor, designer, or pro- 
prietor of any book, map, ete., * * * and the 
executors, administrators or assigns of any such 
persons ” are entitled to the protection of the copy- 
right. A prominent book publishing firm makes the 
claim that this statute entitles it to a copyright of 
manuscripts purchased of English authors. But 
section 4971 of the Revised Statutes provides, that 
‘nothing in this chapter shall be construed to pro- 
hibit the printing, publishing, importation or sale 
of any book * * * written, composed or made 
by any person not a citizen of the United States nor 
resident therein.” This latter provision seems to so 


modify the former that literary productions cannot 
be protected by copyright in this country, unless the 


Vor. 13.— No. 8. 





authors are citizens or are residents here at the time 
of composing such works. But when such copyright 
is obtained in the manner indicated, of course, it 
may be assigned to an American publisher, and the 
benefits of the copyright would continue after the 
author ceased to be a resident of the United States. 


The value of scientific analysis of blood spots in 
murder trials has been recently put to the test in 
The latest is the case of Rubenstein, 
who has been convicted of the murder of Sara 
Alexander. Spots were found on the boots of the 
the boots corresponded with tracks 
found at the scene of the murder. Spots were found 
also on the coat of the accused. Scientific analysis 
revealed the fact, according to the chemist to which 
the matter was submitted, that these spots were 
human blood. We doubt not that scientific analysis 
is a reliable test of the character of blood spots; 
but, of course, small human blood spots may be 
found on a person’s clothes or boots, as in cases of 
spitting blood, or nose-bleeding, or accidental 
wounds, without there being any conclusive evi- 
dence that the person whose apparel is so stained 
has committed a crime. The utmost care should be 
taken in connecting the blood spots with a crime. 
The mere existence of such spots on clothing, un- 
connected with other circumstances, should not be 
regarded as any evidence whatever of the commis- 
sion of crime. Yet we must confess that the im- 
agination of the jury is likely to be led away by 
such evidence. 


several cases. 


= 
apna 


accused, 


A lay contemporary, under the head of ‘‘ Married 
or Single,” discusses the difficulties which arise 
from the obscurity and want of uniformity of mar- 
A special statute may not be known or 
understood by the parties,and the marriage may be 
illegal, although the relation may be entered into in 
perfect good faith. Such appears to have been the 
case with Mr, Parton, who married his step-daughter, 
as we mentioned last week, contrary to the law in 
Massachusetts. Again, under the laws of this State 
and those of some others, marriage is merely a con- 
tract, so far as its formation is concerned, and ques- 
tions are constantly arising as to what is sufficient 
evidence of the contract where there is no formal 
ceremony performed by an official or a clergyman, 
It often happens, that, after a man’s death, two or 
three women each claim to be the true and lawfm 
widow. So, too, parties may contract a marriage 
valid in one State which is forbidden in another, as 
where the guilty divorced party is forbidden in one 
State to marry, but he goes out of the State, marries 
according to the law of another State, and returns, 
The question frequently arises, whether the marriage 
is valid everywhere, as it would be under the 
ordinary rule. The courts are powerless to remedy 
the discrepancy and diversity of decisions in the 


riage laws, 








/ 
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different States. And it is indeed becoming more 
and more a pertinent question, ‘‘ Who is married 
and who is not?” There certainly ought to bea 
uniform law of marriage and divorce throughout the 
United States. We despair, however, of being able 
to procure such uniformity for some time to come. 


A ‘‘divorce” lawyer in Chicago has met the 
fate which all his peculiar species deserve. He 
was in the habit of advertising in the newspapers 
in different parts of the country, in terms such as 
the following: ‘‘ Divorces legally obtained, without 
publicity, and at small expense ;” “ Divorces legally 
obtained for incompatibility, etc., residence unneces- 
sary, fee after decree.” One of the worst phases of 
the case of the lawyer in question is, that he well 
knew that incompatibility was not one of the lawful 
grounds of divorce in Illinois, and that a residence 
of one year in that State was required prior to filing 
a complaint for divorce, unless the offense com- 
plained of was committed in that State. The ad- 
vertisements also conveyed the idea that he had the 
power of manipulating the courts of justice to suit 
himself, These things being properly presented to 
the Supreme Court, the ‘‘ divorce” lawyer was duly 
disbarred, Breese, J., who delivered the opinion in 
the case, thus pronounces upon the practices of these 
parasites of the profession: ‘‘It is not denied an 
attorney may make any one of the branches of the 
law a specialty, but he must not, in so doing and 
acting, use undignified means, or low, disgusting 
artifices, and, least of all, should not withhold his 
name to his advertisements, nor should they be false 
or contain libels on the courts. No honorable, high- 
minded lawyer, alive to the dignity of his profession 
and emulous of its honors, could stoop so low as this 
defendant has, That he should embellish his papers, 
contrived in a spirit of barratry, with the emblem 
of justice, is singularly inappropriate. We have no 
patience with one who, bearing our license to prac- 
tice law in our courts, has so shocked all sense of 
propriety, of professional decorum, and of respect 
to the courts in which he practices. He is an un- 
worthy member, and must be disbarred.” 


The New York Tribune, in the closing sentences 
of an obituary notice of Reverdy Johnson, speaks of 
his connection with the libel case in which the 
Editor of the Tribune was arrested at Washington. 
The Tribune says that ‘‘Mr. Johnson immediately 
left his home in Baltimore, hastened to Washington, 
arriving late at night, and sent his son to see whether 
he could be of service in the morning — refusing, in 
fact, to retire until he could learn that there was no 
imminent danger of any effort at high-handed pro- 
ceedings.” The next day, we are told, he made a 
‘more formal tender of his services.” Again, 
‘*He did not go to Europe, last December, without 
previously taking pains to ascertain that there was 





no probability that these cases could be brought on 
during his absence.” Once more, ‘‘ One of his very 
first acts, on landing again on American soil, was to 
address a letter to the Editor of the Tribune, advis- 
ing him of his return, and expressing his earnest 
desire to be informed of the state of the litigation, 
and given an opportunity to appear in it if the case 
should ever come to trial.” Now, what importance 
all this has in the life of so great a jurist as Reverdy 
Johnson, no lawyer will be able to see. Every sen- 
tence here quoted shows the irrepressible vanity and 
conceit of the Editor of the Tribune. If Mr. John- 
son was the regular counsel of the Editor of that 
paper, then he did no more than his duty; if he was 
not the regular counsel of that paper, then the lan- 
guage which we have quoted points to the conclusion 
that a lawyer of Mr. Johnson’s standing and ability 
made the most indelicate professional proposal, time 
and time again, of becoming the counsel of the per- 
secuted, but influential, Editor. We are of the 
opinion that Mr. Johnson’s reputation, however, 
will not suffer seriously by this effort of the Editor 
of the Tribune to make himself out a martyr, and 
Mr. Johnson a devotee. 


a 
NOTES OF CASES. 


N Atkins v. Martin, the English Court of Appeal 
decided, on January 17, a mixed question in 
the law of carriers and warehousemen. The defend- 
ant, having employed a carrier to transport an anchor 
from Vienna to London, refused, on its arrival, to 
receive it, on the ground that the anchor was not 
in a perfect condition. The carrier thereupon 
incurred reasonable expense in and about ware- 
housing the anchor, and sought to recover such 
expenses from the defendant. J/e/d, that the ex- 
penses having been incurred in consequence of the 
refusal of the defendant to accept delivery, and not 
for protection of the carrier’s lien, might be recov- 
ered of defendant. The question of the transforma- 
tion of the rights and liabilities of common carrier 
to those of warehousemen is attended with some 
difficulty. The liability of common carrier, as a 
general rule, remains until the goods are securely 
and properly stored, and a reasonable time is allowed 
to remove them. But custom or usage may vary 
this rule. 


In Wright v. London & North Western Railway 
0o., the English Court of Appeal, on January 17, 
decided a question arising under the following cir- 
cumstances : Plaintiff consigned a heifer to himself 
at a station of defendants’ railroad company. On 
the arrival of the car containing the heifer, the 
plaintiff, with the assent of the station-master, 
assisted in switching the car, in order to take 
out the heifer. While so engaged, he was injured 
by the negligence of the company’s servants, 
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Held, that plaintiff was not a mere volunteer or 
licensee, and was entitled to recover. The rule 
of law that a master is not in general responsi- 
ble to his servant for injury occasioned by the 
negligence of a fellow-servant in the course of 
their common employment, applies, says Story, to 
the case of a person injured while gratuitously as- 
sisting the servants in their work. Story on 
Agency, 8th ed., 583. That being the doctrine, the 
plaintiff, in Wright v. London & North Western Rail- 
way Co., could not have been regarded as ‘‘ gratu- 
itously assisting” the servants of the company, he 
having an interest in unloading the heifer. At any 
rate, the court declared that he was not a volunteer. 
In Degg v. Midland Railway Co., 1 Hurl. & Norm. 
773; 40 Eng. L. & Eq. 376, where the servants of a 
railway company were turning a truck on a turn- 
table, and an outsider volunteered to assist, the com- 
pany was held not liable for the negligent injury of 
the volunteer. In Flower v. Pennsylvania R. R. Co., 
69 Penn. St. 210; 8 Am. Rep. 251, this ruling seems 
to have appeared in another form. There, the fire- 
man of an engine asked a boy of ten years to put 
in the hose and turn on the water at a station. 
While the boy was climbing upon the tender to com- 
ply with the request, some detached cars came 
down, striking the tender, throwing the boy off, and 
killing him. The court summed up the case in these 
words: ‘‘A willing, bright boy, not arrived at 
years of discretion, has lost his life in simply trying 
to oblige the fireman.” It was held that the com- 
pany was not liable, because the boy did not come 
within the protection of the company. In this case, 
however, it was not alleged that the detached cars 
came down with more than ordinary force, and the 
court said, had it been the fireman himself who had 
been thus injured, he could not have recovered. 
The fireman had nv right to invite the boy; and his 
youth could not supply the place of negligence on 
the part of the other servants of the company. A 
much more remarkable case is New Orleans, etc., R. R. 
Co. v. Harrison, 48 Miss. 112; 12 Am. Rep. 356, 
where it appeared that tue conductor of a train 
ordered a boy, standing by, to uncouple the cars, 
He refused, but, on being threatened by the con- 
ductor, complied, and in uncoupling the cars he was 
injured. J/e/d, that the railroad company was not 
liable. 


The right of surface support of mines was consid- 
ered by the Supreme Court of Pennsylvania in Rehm 
v. Chadwick, 6 Pitts. Leg. Jour. (N. 8.) 98, where it 
was held that a deed, by which mineral rights are 
conveyed, must clearly express that the right was 
also conveyed to take away the surface support; 
otherwise the grantor will be held to retain the 
proper support of thesurface. In Jones v. Wagner, 66 
Penn. St. 429; 5 Am. Rep. 385, the same court held 
that, where the surface and the underlying minerals 








are owned by different persons, the surface owner 
has an action against the mineral owner for remov- 
ing necessary supports of the surface. The maxim 
sie utere tuo ut alienum non ledas applies in such 
cases. See Humphries v. Brogden, 15 Jur. 124; 1 Eng. 
L. & Eq. 241. A custom allowing workers of mines 
to cause a subsidence of the surface has been held 
bad in England. Hilton v. Lord Granville, 5 Q. B. (N. 
8.) 701; Constable v. Nicholson, 14 C. B. (N. 8.) 230. 
The English doctrine is now well settled that, ‘‘ in 
the absence of express contract, the owner of the 
minerals cannot remove them without leaving suffi- 
cient support to maintain the surface in its natural 
condition, and that, if the mine owner so weakens 
the support of the surface by the removal of the 
minerals as to cause its subsidence, he is liable for 
all the damages that ensue therefrom.” Wood on 
Nuisance, 185. See on this subject Wakefield v. 
Duke of Buecleugh, L. R., 4 Eq. 624, and cases cited 
in Wood on Nuisances, 184-190, as to the construc- 
tion of deeds reserving and conveying mines. 


As to reservations of minerals in deeds of land, the 
following recent cases are important: in Rychman v. 
Gillis, 57 N. Y. 68; 15 Am. Rep. 464, defendant 
conveyed land, reserving the right to enter upon 
and take clay and sand within a certain portion. 
Held, that defendant’s right arising from the reser- 
vation, covered the whole portion, and he could not 
be restrained from removing even such clay and 
sand, within the boundaries described, as were nec- 
essary to support the adjoining land. In Marvin v. 
Brewster Iron Mining Co., 55 N. Y. 5388; 14 Am. 
Rep. 322, an elaborately considered case, it was held 
that the reservation, in a deed of land, of the minerals 
therein involves the right to penetrate the surface 
for the minerals, and to use such means in mining 
and removing them as are necessary. In this case it 
was determined that, whether the mineral owner had 
the right to blast in the mine at night or at any time, 
so as to shake or injure the dwelling of the land 
owner and disturb his enjoyment, was dependent 
upon the necessity therefor to carry out the right of 
mining. Folger, J., who delivered the opinion, holds 
that there is no difference between a reservation and 
a grant of minerals. He also holds that the doctrine 
of subjacent support only applies to the land in its 
natural state, and not to buildings erected after the 
conveyance. This doctrine would seem to show that, 
where different persons own the surface and the sub- 
surface, neither should do any thing to injure the 
substantial enjoyment of the other. But, if the sur- 
face owner cannot build without increasing the risks 
of the surface falling, and the sub-surface owner 
cannot dig without, in many cases, weakening the 
support, then there are singular inconveniences 
attending this form of double ownership of an 
estate. 
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A SPECIAL OR STRUCK JURY. 


[* the trial of certain cases requiring special knowl- 

edge, or very careful examination, and involving 
weighty and important interests, there has been es- 
tablished a practice of selecting a more particular 
body of men as jurors than those ordinarily called 
to serve on juries. 

When this practice was first established is uncer- 
tain; but it is obvious, from the allusions to such a 
jury in cases and in sta*ites, that a special jury has 
been known in law for along period. Of this it is 
stated, in Rex v. Edmonds, 4 B. & Al. 477, ‘‘ that it 
cannot be ascertained at what time the practice of 
appointing special juries for trials at nisi prius first 
began, but that it probably arose out of the custom 
of appointing jurors for trials at the bar of the courts 
at Westminster, and was introduced for the better 
administration of justice, and for securing the nom- 
ination of jurors duly qualified in all respects for 
this important office.” It is certain this kind of jury 
was known in the time of William III; for in the 
eighth year of that reign it was held, that ‘‘when 
the master is to strike a jury, viz., forty-eight out 
of the freeholders’ book, he shall give notice to the 
attorneys of both sides to be present, and if one 
comes and the other does not, he that appears shall, 
according to the ancient course, strike out twelve, 
and the master shall strike out the other twelve for 
him that is absent.” 1 Salk. 405. From this it 
appears that the practice was an old and familiar 
one. 

Bentham finds this kind of jury particularly ob- 
noxious; for he says in reference to it: ‘‘ As of the 
true and original jury, so of this impostrous modern 
substitute, the origin lies buried in obscurity. 
Human craft in every shape, and in particular in 
the shape of lawyer craft — human craft, like the 
mole, hides its ways from the light of day, and as 
completely as possible from human eyes.” Art of 
Packing Juries, p. 26. He mentions in a note, that 
in the oldest book of practice in existence, Powell’s 
Attorneys’ Academy (1623), there is no mention of a 
special jury. 

The first mention of such a jury in a statute is in 
the year 1730, in the statute 3 Geo. II, ch. 25; but 
that statute merely regulates the mode, and speaks 
of the jury as already in existence and well-known. 

Speaking of special juries, Blackstone says that 
they ‘‘were originally introduced in trials at bar 
when the causes were of too great nicety for the dis- 
cussion of ordinary freeholders, or where the sheriff 
was suspected of partiality, though not upon such 
apparent cause as to warrant an exception to him.” 
3 Bl. Com. 357. By the statute 3 Geo. II, ch. 25, 
such jury was, on motion, to be ordered in trials for 
‘‘any indictment or information for any misde- 
meanor or information in the nature of a guo war- 
ranto,” and in “any cause or suit whatsoever depend- 





ing or to be brought or carried on in said courts” 
therein mentioned; and the parties applying for the 
special jury were required to pay the fees for the 
same, without being allowed them as taxed costs. 

A motion for a struck jury is made to the discre- 
tion of the court; and it is evident that certain facts 
and reasons must be alleged by a party to warrant 
the court to issue an order for a struck jury. Black- 
stone gives two circumstances as justifying the 
appointment of a special jury, namely, when the 
cause is of too great nicety for the discussion of 
ordinary freeholders, and when the sheriff is sus- 
pected of partiality. The New York statute sub- 
stantially allows a special jury to be struck in like 
circumstances, namely, when an impartial trial cannot 
be had without a struck jury, and when the impor- 
tance and intricacy of the cause requires such a jury. 
R. 8.418. In Michigan, the statute reads, that “ when 
it shall appear to the court that a fair and impartial 
trial will be more likely to be obtained in any cause 
pending therein,” the court shall order a special 
jury. Compiled Laws, vol. 2, p. 1724. In other 
States, it seems to be a matter of right given to 
either party, on paying the fees. Thus, in Pennsyl- 
vania, no conditions are laid down (Dunlop’s Laws, 
p- 147); and the same is the case in Ohio. 1 R. 8. 
758. 

In those States which require certain facts to be 
shown to the court before an order for a special jury 
is granted, it must appear from affidavit that the 
facts fully entitle a party to such an order, and it 
was said, in Patchim v. Sands, 10 Wend. 570, that 
a struck jury will not be granted but in extreme 
cases. Thus, in New Jersey, the court must be 
satisfied by affidavit, or affidavits, that the nature 
and importance of the matter, or matters, in con- 
troversy in such suit or action renders it reasonable 
and proper that the order should be made. Nixon’s 
Dig. 453. 

The affidavit presented on a motion shduld specify 
wherein the importance or intricacy of the case con- 
sists. Manhattan Co. v. Lydig, 2 Caines, 380. It is 
a general rule, that if the cause affects the public, 
and is important in its consequences, a struck jury 
will be allowed (New Windsor Turnpike Co. v. Ellison, 
1 Johns. 141); and it has been allowed in the case 
of a libel against a public officer or an officer of the 
court (Thomas v. Rumsey, 4 Jobms, 482; Spencer v. 
Sampson, 1 Caines, 498); but it will not be allowed 
in an action for a libel on a public officer, unless it 
relates to his official conduct. Z'homas v. Crosswell, 
4 Johns. 491. Nor will it be allowed to try a ques- 
tion of title to the office of justice of a district court 
in New York. People v. McGuire, 48 How. Pr. 67. 
The amount in controversy is not alone sufficient for 
the allowance of a struck jury. Wr‘ght v. Columbian 
Ins. Oo., 2 Johns. 211. 

By the terms of the statute of 3 Geo. I, it is seen 
that a special jury may be ordered in a criminal as 
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well as in a civil suit, and so it has been held under 
our statutes. Sutton v. State, 9 Ohio, 183; State v. 
Murat, 4 Halst. 3. 

The mode in which a special jury was selected 
is given by Blackstone thus: ‘‘ He,” the sheriff, ‘‘is 
in such cases upon motion in court, and a rule 
granted thereupon, to attend the prothonotary, or 
other officer, with his freeholders’ book, and the 
officer is to take, indifferently, forty-eight of the 
principal freeholders (by 6 Geo. IV, ch. 50, the quali- 
fication for special jurors is the description of the 
parties in the jurors’ book as esquires, or persons of 
higher degree, or as bankers or merchants) in the 
presence of the attorneys on both sides, who are 
each of them to strike off twelve, and the remaining 
twenty-four are returned upon the panel.” 3 BI. 
Com. 358. The mode adopted in New York is sub- 
stantially adhered to elsewhere. It is as follows: 
Eight days’ notice is required to be given by the 
party obtaining the order of the attendance before 
the county clerk to strike the jury. The clerk, at 
the time appointed, in the presence of the parties, or 
their counsel, draws from the lists of jurors’ names 
forty-eight indifferent persons. The party obtaining 
the order strikes off one first, then the opposite party 
another, and so on, alternately, until each party shall 
have stricken out twelve names, leaving twenty-four 
names, which are then certified by the clerk to the 
sheriff, who is then required to summon the persons 
whose names are so delivered, as in the case of other 
jurors. 

In case of a deficiency in the number thus sum- 
moned, the important question arises, how this de- 
ficiency shall be supplied, whether by drawing other 
names, or by summoning talesmen, as in other cases. 
It is evident that certain contingencies may arise, 
which may bring about such a deficiency, and some 
means must be adopted to supply it. It was con- 
tended, in the case of the special jury summoned in 
Tweed’s trial, that talesmen could not be summoned, 
but Westbrook, J., held that this was the proper 
way to supply the deficiency. This is undoubtedly 
conformable to the practice in England from a very 
early period. Thus, in Sparrow v. Turner, 2 Wils. 
366, in the eighth year of George III, it was held, 
that either party, in case of a deficiency, might have 
asked for a tales, The same was held in a subse- 
quent case (Rex v. Perry, 5 T. R. 458), and the rule 
is well established in later cases. Gatliff v. Bourne, 
2 M. & Rob. 100; Wood v. Thompson, 5 Jur. 708; 
Rex v. Dolby, 2 B. & C. 104. In a case in Pennsyl- 
vania, it was also decided that a tales de circumstan- 
tibus would be ordered to supply a deficiency in the 
panel of a struck jury (Atlee v. Shaw, 4 Yeates, 236), 
and the same was held in Ohio. Cleveland, ete. v. 
Stanley, '7 Ohio St. 155. 

It was held, at an early period, in the United 
States Circuit Court, in Pennsylvania, that a tales 
can be had in a special jury case. Peters, J., said: 





‘*T have no doubt of the power of the court to order 
a tales in special jury causes. * * * Unquestion- 
ably it may be done under the act of Congress.” 


2 Dall. 38. 
To remove any doubt as to the manner of supply- 


ing such u deficiency, the statute of Minnesota has 
provided for summoning talesmen, as in other cases. 
2 Bissell’s Stat., p. 836. There, forty are only drawn 
from the jury lists, and, after striking, there remain 
sixteen to be summoned. 

In Indiana, forty are also drawn, and the sixteen 
remaining, after twenty-four are struck off, are sum- 
moned by the sheriff. It is there provided, that 
unless at least one-half of such struck jury shall be 
in attendance, the case shall be tried by the regular 
petit jury. Act March 9, 1861. 

The limited number summoned, and the strict 
nature of the proceedings, require that there shall 
be a faithful compliance with the directions in the 
statute as to the mode of summoning and selecting 
a special jury. Hence it becomes the strict duty of 
the officers entrusted with the duty of selecting and 
summoning, to see that the names, character and 
qualifications of the jurors are correctly ascertained ; 
for a mistake or an omission may be fatal to the 
whole proceedings. Thus, on a trial by a special 
jury, before verdict, it was found that a person had 
been impaneled on the jury who answered to an- 
other’s name by mistake, and the defendant objected 
to take the verdict on this ground, but the plaintiff 
insisted and took a verdict. It was held a fatal 
error, and a venire de novo was granted. Doe v. 
Ashburnham, 16 Q. B. 320. Where R. the elder was 
summoned on a special jury, and R, the younger 
was sworn, and sat as one of such jury, though not 
being qualified to sit on either a special or a common 
jury, it was held, that as the clerk of the defendant’s 
attorney was present at the trial and knew of the 
mistake, and no affidavit of the attorney that he was 
ignorant being produced, a new trial should not be 
granted. Falmouth v. Roberts, 9 Mees. & W. 469. 

An important decision was made in Tweed’s trial 
on just such a point, in regard to the wrong writing 
of a name on the panel summoned. For when the 
name George W. Southwick was on the original 
number taken from the general jury-list, and, after 
striking, there was summoned twenty-four, including 
one John C. Southwick, whose name was not on the 
original list, but was taken for the other name, 
George W., and it appearing there were two distinct 
persons answering to these names, it was held, by 
Westbrook, J., that the mistake was a fatal one, and 
could not be amended. Daily Register, Jan. 12, 1876. 
But, in another instance, where the name on the list 
selected and summoned was Julius W. Catlin, while 
the name on the general jury-list was Julius Catlin, 
Jr., and there being no two individuals designated 
by these names, it was held, by the same judge, 
that this mistake was immaterial, as there was no 
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deception as to the real person intended by the 
name. 

It is obvious, from the limited number summoned 
on a special jury, that if the right of challenge be 
liberally exercised or allowed, there would be, prac- 
tically, a great difficulty in securing a full jury. In 
New York, the right of challenge is allowed, and 
the same number of peremptory challenges, namely, 
two, as are allowed in other cases in a civil action, 
under chapter 134 of the Laws of 1847. But per- 
emptory challenges are very properly denied in other 
States in the case of a special jury. Thus, in New 
Jersey, it is provided that a struck jury will not be 
allowed in a trial for any indictment for any offense 
where the party is entitled to challenge peremptorily 

Nixon’s Dig. 449); and in an amendment giving a 
right to three peremptory challenges to the prosecu- 

on, it is provided that the act shall not apply to 
cases of struck juries. Nixon’s Dig. 453. In Ohio, 
under a statute which provides that the jury ‘‘shall 
consist of the first twelve of the sixteen struck 
jurors, who shall appear, and are not challenged for 
cause, or set aside by the court,” it has been decided 
that no peremptory challenges can be allowed toa 
struck jury. Oleveland, ete., R. R. Co. v. Stanley, 7 
Ohio St. 155. There is a similar clause in the Min- 
nesota statute, and under the same construction 
peremptory challenges would be denied. 

In England, the right to peremptorily challenge a 
jury without cause, whether a common or a special 
jury, does not existincivilactions. Creed v. Fisher, 
18 Jur. 228. 

It has been decided in a late case in Pennsylvania, 
under an act which provides that ‘‘on the trial of 
all civil suits now pending, or hereafter brought, in 
any of the courts of this Commonwealth, the plain- 
tiff and defendant shall have each four peremptory 
challenges;” that a peremptory challenge may be 
made to a juror on a struck list. McDermott v. 
Hoffman, 70 Penn. St. 31. JOHN PROFFATT. 

en 
‘““MRS. LIMBER’S RAFFLE.” 

7 most trying occasion for a seasoned lawyer’s 

gravity is when the judge, in his charge to the 
grand jury, calls their especial attention, as he is 
required by statute to do, to the heinous offenses 
of usury, bribery, extortion, lotteries, etc. We sup- 
pose that the judges become so accustomed to the 
joke, that, after awhile, it ceases to be amusing to 
them, but the bar can never quite get over the ab- 
surdity of all this parade about a few dead-letter 
offenses. Especially when the judge treats these 
subjects with unusual seriousness and elaboration, 
as a new judge is apt to do when he is desirous of 
producing a favorable impression in a strange local- 
ity, are the lawyers under a most unpleasant sense 
of restraint. Many times, in listening to these 
charges, we have wondered what would be thought 





if the grand jury should really institute inquiries 
into offenses of this description, of which many of 
them must have very reliable information; for in- 
stance, if they should examine into the truth of the 
allegation that several of the most influential men, 
in their several localities, are in the habit of lending 
money for excessive rates of interest, or that the 
clerk of the court himself paid money for votes at 
his last election, or that the judge himself had been 
guilty of patronizing a lottery of fancy articles at a 
recent fair in the church of which his honor is a 
ruling elder, etc., etc. Would not that be carrying 
the war into Africa? It would indeed be rather 
‘¢*mean,” but the fault is in the existence of the 
laws and the obligation of their oath. The absurd- 
ity of any such excuse for the omission of duty in 
these cases is very amusingly set forth in a brochure 
of the title which serves as the head of this article, 
written by William Allen Butler, a distinguished 
lawyer of the city of New York, the author of 
‘‘Nothing to Wear.” We cannot do better than to 
spend a few moments with Mr. Butler. 

The story is briefly this: Mrs. Limber is the wife 
of a warden in a church, which, like all other 
churches, is in debt. Mrs. Limber gets up a fair at 
her own house to extricate the church from its debt, 
and of course there is a lottery or raflle; in this 
instance, the article put up at chance is a very beau- 
tiful and expensive doll. Mr. Limber, who is a sober 
man and the chief citizen, is opposed to the raffle, 
and expostulates against it. Finding expostulation 
vain, he determines to teach these good people a 
lesson. He consults his lawyer, who tells him that 
the thing is unlawful, and even its pious object can- 
not save it, citing the well-known case of the Ameri- 
can Art Union, and that the projector is liable to 
forfeit three times the value of the article put up, 
together with $10, to be recovered by the overseers 
of the poor, and that every person buying a chance 
is liable to a forfeit of $10 to the same officers. 
The fair was very successful and the doll was duly 
drawn, but next day Mr. and Mrs. Limber found 
themselves sued by the overseers of the poor for 
$310 (the value of the doll being $100), and the 
young Limbers were also sued for $10 apiece, and so 
were the rest of the one hundred ticket-holders. 
Of course, there was a great row in the village of 
Spindle, and in the church of St. Parvus. The 
cases came on for trial before a justice of the peace, 
and Mr. Limber felt it incumbent on him, as the 
affair had occurred at his house, to assume the pay- 
ment of all the other penalties as well as those 
incurred by his own family, and thus got r nch 
applause for himself, and at the same time tausht 
the villagers a lesson which they never forgot — that 
*‘the devil’s edge-tools are sure to cut, no matter 
how dexterously handled, by saint or sinner.” The 
book will be keenly relished by our profession, who 
will appreciate much of it better than any others can, 
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but it sparkles with humor throughout. The inter- 
view between Mr. Limber and his lawyer, Mr. 
Calendar, is admirably drawn. We cannot forbear 
quoting a few passages. And first, the scene of the 
service ( process on the Limber family by a lawyer’s 
boy, ‘‘a lineal descendant of several generations of 
deputy-sheriffs,”” ‘‘one who would have served 
process on Medusa herself: ”— 

“¢David Limber, Martha Limber, Samuel Limber, 
Bessie Limber,’ said the boy, as if he were calling 
the roll of the entire family, ‘I have got summonses 
and complaints for all of you,’ and he evidently 
knew by sight the respective persons whose names 
he had pronounced, for he proceeded, in the most 
deliberate manner, to draw certain papers from his 
bundle, and to deliver one to Mr. Limber, and an- 
other to Sam, who was seated at his father’s left 
hand. He then crossed, as formally as though he 
were following a stage direction, to Mr, Limber’s 
right, and, after a deliberate survey of Bessie, 
thrust a third paper at her, which he put into her 
hand without any co-operation on her part, very 
much as packages of candy and other light wares 
are devolved on unwilling recipients in railway cars. 

‘I would like to know,’ said the aggressive boy, 
as the paper fell on Bessie’s lap, ‘whether you are a 
minor under the age of fourteen years ?’ 

‘What an impudent boy!’ said Bessie, turning to 
her mother. 

‘Oh, very well; if you decline to answer, I will 
make sure, and serve a copy on your father, mother, 
or guardian. I’ve plenty of them.’ ” 

Mrs. Limber has no idea of being ‘‘ served,” and 
when the boy approaches, seeing that Mr. Limber is 
indifferent, she calls for ‘‘ Thomas,” the man-servant. 
The dreadful boy continues: 

‘* ¢T’ve delivered a copy of the summons and com- 
plaint to you personally, and left it with you,’ said 
the boy, deliberately, as he jerked the paper on Mrs. 
Limber’s napkin; ‘and you are known to me to be 
the person named therein as the defendant Martha 
Limber, and that’s good service, whether you choose 
to take hold of the paper or not, that’s all; you 
needn’t call Thomas, he isn’t a defendant. Good 
morning,’ and the boy departed, taking an enormous 
bite of the apple as he left.” 

The description of the doll, in the complaint, is 
very good: ‘‘Set up and propose a certain chattel, 
to wit: An image or effigy of the female human form, 
composed, as to the head and neck thereof, of wax, 
and as to the rest, residue, and remainder thereof, 
of muslin, stuffed with bran, sawdust, or other 
minute particles.” That ought to suit Mr. O’Conor 
or Prof. Parsons. 

Sam Limber, who is a law student, is witty,— 
proper child of Mr. Butler. He translates Fiat jus- 
titia, ruat celum, ‘‘when the sky falls the lawyers 
will catch all the larks.” He tells his sister Bessie, 
who can’t understand ‘‘ going to the country,” that 





it means that ‘‘when your case goes to a jury, you 
are literally ‘all abroad.’” Bessie is also troubled 
by some threats of throwing the plaintiffs’ attorney 
over the bar, and asks if it is a very high bar and 
will kill him? To which Sam replies: ‘‘A lawyer 
is thrown over the bar when he gets too wicked to 
practice in court with all the other lawyers.” Bessie 
thinks no one could ever get so wicked as that. 
Sam also defines a writ de lunatico, as ‘*a way courts 
have of writing a man down an ass at the request of 
his friends and relatives.” We are afraid that Sam 
is not long-lived; Mr. Butler will have to cut him 
off as Shakespeare did Mercutio, and as Dickens did 
Paul Dombey. There are two absolutely unique 
creations of character in this little book. One is 
Mr. Chancel, the fine-spun, learned, pedantic rector, 
and the other is Mr. Bender, a sporting man, who 
makes a speech in his own case in court, and mixes 
up the language of the turf, the ring, and the gam- 
bling-room, with that of the law, in a perfectly 
convulsing manner. We unhesitatingly pronounce 
‘*Mrs, Limber’s Raffle” an excellent elementary law 


book. 
——__>_—___——_ 


CONVEYANCE IN TRUST FOR USE OF WIFE 
—WHEN:NOT VOID AS TO HUSBAND’S 
CREDITORS. 

N Loyd etal. v. Fulton et al., the Supreme Court of 

the United States has just adjudicated the valid- 
ity of atrust deed made under the following circum- 
stances: F., who had received large sums of money 
through his wife, conveyed the premises in controversy 
to her brother in trust for the wife. The brother 
afterward resigned, and F. was appointed trustee. 

At the time of the conveyance F. had remaining prop- 

erty enough to pay his existing debts. He afterward 

lost his property, and his creditors attempted to 
enforce their claims against the trust estate. This 
suit was brought to restrain judgment creditors from 
selling that estate. The principal question in the case 
was as to the validity of the deed of trust. Swayne, 

J., who delivered the opinion, said: 

Formerly, according to the rule of English jurispru- 
dence, such deeds, as against such creditors, were void. 
Townsend v. Windham, 2 Vesey, 10. The same princi- 
ple was applied in such cases in thiscountry. Read v. 
Livingston, 3 Johns. Ch. 481. It has been overruled in 
the English courts. Lush v. Wilkinson, 5 Vesey, 384; 
Townsend v. Westocot, 2 Beavan, 345; Gale v. William- 
son, 8M. & W. 410; Shares v. Rogers, 3 B. & A. 96; 
Freeman v. Pope, 5 Ch. App. Cases Kq. 544-5. It has 
been also overruled by this court. Hind’s Lessee v. 
Longworth, 11 Wheat. 213; Kehr v. Smith, 20 Wall. 35, 
and in most of the States in our Union. The State ad- 
judications to this effect are too numerous to be cited. 
We shall refer to a fewof them. How v. Ward, 4 
Maine, 195; Moritz v. Hoffman, 35 Illinois, 553; Leroy 
v. Wilmarth, 9 Allen, 382; Miller v. Wilson, 15 Ohio, 
108; Young v. White, 25 Miss. 146; Taylor v. Ewbank, 
3 Marshall, 329; Salmonv. Bennett, 1 Conn. 525; Worth- 
ington v. Shipley, 5 Gill, 449; Townsend v. Maynard, 
45 Penn. St. 199. 

Such is also the law of the State whence this case 
came to this court. Weed v. Davis, 25 Georgia, 686. 
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It is a rule of property there, and this court is, there- 
fore, bound to apply it in the case in hand as if we 
were sitting as a local court in that State. 34th sec. 
Jud. Act. of 1789; Olcott v. Bynum et al., 17 Wall. 44. 

The rule as now established is that prior indebted- 
ness is only presumptive and not conclusive proof of 
fraud, and this presumption may be explained and re- 
butted. Fraud is always a question of fact with refer- 
ence to the intention of the grantor. Where there is 
no fraud there is no infirmity in the deed. Every 
case depends upon its circumstances, and is to be 
carefully scrutinized. But the vital question is always 
the good faith of the transaction. There is no other 
test. 

Perhaps no more striking illustration can be found 
of the application of this principle and of the opposi- 
tion its establishment encountered than is presented 
in the several cases of Van Wick v. Seward. On the 
6th of November, 1817, Seward assigned a judgment to 
Van Wick and gave him a guaranty that it was collecti- 
ble. The judgment was alien upon lands fairly to be 
presumed more than sufficient to satisfy it. On the 
16th of April, 1818, Seward conveyed all his real estate, 
consisting of a farm of two hundred acres, to his son. 
The consideration of the deed was the payment of a 
specified sum to each of two daughters of the grantor, 
and an annuity for life of $500 to the grantor himself, 
who was then aged and infirm. The lands bound by 
the lien of the judgment were sold under execution 
and bought in by Van Wick for a nominal sum. He 
thereupon sued Seward upon his guaranty and recov- 
ered a judgment which was docketed on the 13th of 
September, 1820. 

Van Wick thereupon sold under execution and 
bought in the farm which Seward had conveyed to his 
son, and brought an action of ejectment to recover 
possession. ‘lhe jury found that there was no actual 
fraud. The Supreme Court, nevertheless, upon the 
ground that the liability was prior to the deed, follow- 
ing the ruling of Chancellor Kent in Reed v. Livings- 
ton, gave judgment for the plaintiff’s lessor. Jackson 
v. Seward, 5 Cow. 67. This judgment, upon grounds 
chiefly technical, was reversed by the Court of Errors 
of New York. Seward v. Jackson, 8 Cow. 423. Van 
Wick thereupon filed a bill in equity to avoid the 
deed. Chancellor Walworth concurred with the jury 
in the prior case as to the absence of fraud, and upon 
that ground, and the further ground of the circum- 
stances of the sale of the property covered by the lien 
of the judgment, dismissed the bill. Van Wick v. 
Seward, 6 Paige, 63. The Court of Errors, upon appeal, 
affirmed this decree by a majority of one. The vote 
was fourteen to fifteen. Van Wick v. Seward, 18 
Wend. 375. So ended the litigation. Perhaps in no 
case was the subject more elaborately examined. 
This case was fatal to the old rule. We think the new 
one more consonant to right and justice and founded 
in the better reason. 

In Miller v. Wilson, 15 Ohio, 108, the doctrine of this 
case was expressly affirmed by the Supreme Court of 
Ohio, though the result upon the facts was in favor of 
the creditors. The facts of the case in hand are more 
favorable for the support of the deed than those in 
Van Wick v. Seward. Here the debtor reserved prop- 
erty worth more than twice and a half the amount of 
his debts. He expected and intended to pay all he 
owed. He continued able todo so until he lost his 
means by the hazards of business. The creditor 
rested supine for a long time. He did not take his 





judgment until more than eight years after the second 
note matured, and more than six years after the exe- 
cution of the trust deed. More than seven years had 
elapsed when the levy was made. The validity of the 
deed was then challenged for the first time. The 
creditor quietly looked on until after misfortune had 
deprived the debtor of the ample means of payment 
which he had reserved, and now seeks to wrest from 
the wife the small remnant of property which her hus- 
band acquired by means derived wholly from her 
estate, and which, in part fulfillment of his promise 
repeatedly made, both before and after his marriage, 
he endeavored to secure to her and her children. 

The evidence, as it stands in the record, satisfies us 
of the honesty of the transaction on his part. The 
non-payment and the inability to pay are the results, 
not of fraud, but of accident and misfortune. When 
Fulton executed the deed he did what he then had the 
right to do, and was morally, though not legally, bound 
to do. 

The proofs would not warrant us in holding that the 
settlement does not rest upon a basis of good faith, or 
that it is not free from the taint of any dishonest pur- 
pose. 

The decree of the Circuit Court is affirmed. 

-_—- - > ——— 


REGULATION OF COMMERCE BY STATE— 
LICENSE TAX ON SALE OF GOODS 
PRODUCED IN OTHER STATES. 


SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1875. 


WELTON, plaintiff in error, v. STATE OF MIssourRt. 


A license tax required for the sale of goods is in effect a 
tax upon the goods themselves. 

A statute of Missouri which requires the payment of a license 
tax from persons who deal in the sale of goods, wares, 
and merchandise which are not the growth, produce, 
or manufacture of the State, by going from place to 
lace to sell the same in the State, and requires no such 
icense tax from persons selling in a similar way goods 
which are the growth, produce, or manufacture of the 
State, is in conflict with the power vested in Congress to 
regulate commerce with foreign nations and among the 
several States. 

That power was vested in Congress to insure uniformity of 
commercial regulation against discriminating State 
legislation. It covers property which is transported as 
an article of commerce from foreign countries, or 
among the States, from hostile or interferipg State leg- 
islation until it has mingled with and become a part of 
the general —— of the country, and protects it 
even after it has entered a State from any burdens im- 
posed by reason of its foreign origin. 

The inaction of Congress in prescribing rules to govern 
inter-state commerce is equivalent to its declaration 
that such commerce shall be free from any restrictions. 


RROR to the Supreme Court of Missouri. Mr. 
Justice FreELD delivered the opinion of the court, 
January 17, 1876. 

This case comes before us on a writ of error to the 
Supreme Court of Missouri, and involves a considera- 
tion of the validity of a statute of that State dis- 
criminating in favor of goods, wares and merchandise 
which are the growth, product, or manufacture of the 
State, and against those which are the growth, pro- 
duct, or manufacture of other States or countries, in 
the conditions upon which their sale can be made by 
traveling dealers. The plaintiff in error was a dealer 
in sewing machines which were manufactured without 
the State of Missouri, and went from place to place in 
the State selling them without a license for that pur- 
pose. For this offense he was indicted and convicted 
in one of the Circuit Courts of the State, and was sen- 
tenced to pay a fine of $50, and to be committed until 
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the same was paid. On appeal to the Supreme Court 
of the State the judgment was affirmed. 

The statute under which the conviction was had de- 
clares that whoever deals in the sale of goods, wares, 
or merchandise, except books, charts, maps, and sta- 
tionery, which are not the growth, produce, or manu- 
facture of the State, by going from place to place to 
sell the same, shall be deemed a peddlJer; and then 
enacts that no person shall deal as a peddler without a 
license, and prescribes the rates of charge for the li- 
censes, these varying according to the manner in which 
the business is conducted, whether by the party car- 
rying the goods himself on foot, or by the use of beasts 
of burden, or by carts or other land carriage, or by 
boats or other river vessels. Penalties are imposed 
for dealing without the license prescribed. No license 
is required for selling in a similar way — by going from 
place to place in the State—goods which are the 
growth, product, or manufacture of the State. 

The license charge exacted is sought to be main- 
tained as a tax upon acalling. It was held to be such 
atax by the Supreme Court of the State; a calling, 
says the court, which is limited to the sale of merchan- 
dise not the growth or product of the State. 

The general power of the State to impose taxes in 
the way of licenses upon all pursuits and occupations 
within its limits is admitted, but like all other powers 
must be exercised in subordination to the require- 
meuts of the federal constitution. Where the busi- 
ness or occupation consists in the sale of goods, the 
license tax required for its pursuit is in effect a tax 
upon the goods themselves. If such a tax be within 
the power of the State to levy, it matters not whether 
it be raised directly from the goods, or indirectly from 
them through the license to the dealer. But if such 
tax conflict with any power vested in Congress by the 
constitution of the United States, it will not be any 
the less invalid because enforced through the form of 
a personal license. 

In the case of Brown v. Maryland, 12 Wheat. 425, 
444, the question arose whether an act of the legisla- 
ture of Maryland, requiring importers of foreign goods 
to pay the State a license tax before selling them in 
the form and condition in which they were imported, 
was valid and constitutional. It was contended that 
the tax was not imposed on the importation of foreign 
goods, but upon the trade and occupation of selling such 
goods by wholesale after they were imported. It wasa 
tax, said the counsel, upon the profession or trade.of the 
party when that trade was carried on within the State, 
and was laid upon the same principle with the usual 
taxes upon retailers, or innkeepers, or hawkers or ped- 
dlers,or upon any other trade exercised within the State. 
But the court, in its decision, replied that it was im- 
possible to conceal the fact that this mode of taxation 
was only varying the form without varying the sub- 
stance, that a tax on the occupation of an importer 
was a tax on importation, and must add to the price 
of the article and be paid by the consumer or by the 
importer himself in like manner as a direct duty on 
the article itself. Treating the exaction of the license 
tax from the importer as a tax on the goods imported, 
the court held that the act of Maryland was in con- 
tlict with the constitution; with the clause prohibit- 
ing a State, without the consent of Congress, from 
laying any impost or duty on imports or exports, and 
with the clause investing Congress with the power to 
regulate commerce with foreign nations. 

So, in like manner, the license tax enacted by the 





State of Missouri from dealers in goods which are not 
the product or manufacture of the State, before they 
can be sold from place to place within the State, must 
be regarded as a tax upon such goods themselves. And 
the question presented is, whether legislation thus 
discriminating against the products of other States 
in the conditions of their sale by a certain class of 
dealers is valid under the constitution of the United 
States. It was contended in the State courts, and it 
is urged here, that this legislation violates that clause 
of the constitution which declares that Congress shall 
have the power to regulate commerce with foreign na- 
tions and among the several States. The power to 
regulate conferred by that clause upon Congress is one 
without limitation; and to regulate commerce is to 
prescribe rules by which it shall be governed, that is, 
the conditions upon which it shall be conducted; to 
determine how far it shall be free and untrammeled ; 
how far it shall be burdened by duties and imposts, 
and how far it shall be prohibited. 

Commerce isa term of the largest import; it com- 
prehends intercourse for the purposes of trade in any 
and all its forms, including the transportation, pur- 
chase, sale, and exchange of commodities between the 
citizens of our country and the citizens or subjects of 
other countries, and between the citizens of different 
States. The power to regulate it embraces all the in- 
struments by which such commerce may be conducted. 
So far as some of these instruments are concerned, 
and some subjects which are local in their operation, 
it has been held that the States may provide regula- 
tions until Congress acts with reference to them. But 
where the subject to which the power applies is na- 
tional in its character, or of such a nature as to admit 
of uniformity of regulation, the power is exclusive of 
all State authority. 

It will not be denied that that portion of commerce 
with foreign countries and between the States, which 
consists in the transportation and exchange of com- 
modities, is of national importance and admits and 
requires uniformity of regulation. The very object of 
investing this power in the general government was to 
insure this uniformity against discriminating State 
legislation. The depressed condition of commerce 
and the obstacles to its growth previous to the adop- 
tion of the constitution, from the want of some single 
controlling authority, has been frequently referred to 
by this court in commenting upon the power in ques- 
tion. “It was regulated,” says Chief Justice Mar- 
shall, in delivering the opinion in Brown v. Maryland, 
‘*by foreign nations with a single view to their own 
interests, and our disunited efforts to counteract their 
restrictions were rendered impotent by want of com- 
bination. Congress, indeed, possessed the power of 
making treaties, but the inability of the federal gov- 
ernment to enforce them became so apparent as to 
render that power in a great degree useless. Those 
who felt the injury arising from this state of things, 
and those who were capable of estimating the influ- 
ence of commerce on the prosperity of natious, per- 
ceived the necessity of giving the control over this 
important subject to a single government. It may be 
doubted whether any of the evils proceeding from the 
feebleness of the federal government contributed more 
to that great revolution which introduced the present 
system, than the deep and general conviction that 
commerce ought to be regulated by Congress.’ 12 
Wheat. 446. 

The power which insures uniformity of commercial 
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regulation must cover the property which is trans- 
ported as an article of commerce from hostile or inter- 
fering legislation until it has mingled with and become 
a part of the general property of the country, and sub- 
jected like it to similar protection, and to no greater 
burdens. If, at any time before it has thus become 
incorporated into the mass of property of the State or 
nation, it can be subjected to any restrictions by State 
legislation, the object of investing the control in Con- 
gress may be entirely defeated. If Missouri can re- 
quire a license tax for the sale by traveling dealers of 
goods which are the growth, product, or manufacture 
of other States or countries, it may require such li- 
cense tax as a condition of their sale from ordinary 
merchants, and the amount of the tax will be a matter 
resting exclusively in its discretion. 

The power of the State to exact a license tax of any 
amount being admitted, no authority would remain 
in the United States or in this court to control its 
action, however unreasonable or oppressive. Imposts 
operating as an absolute exclusion of the goods would 
be possible, and all the evils of discriminating State 
legislation, favorable to the interests of one State and 
injurious to the interests of other States and coun- 
tries, which existed previous to the adoption of the 
constitution, might follow, and the experience of the 
last fifteen years shows, would follow from the action 
of some of the States. 

There is a difficulty, it is true, in all cases of this 
character in drawing the line precisely where the com- 
mercial power of Congress ends and the power of the 
State begins. A similar difficulty was felt by this 
court in Brown v. Maryland, in drawing the line of 
distinction between the restriction upon the power of 
the States to lay a duty on imports and their acknowl- 
edged power to tax persons and property, but the 
court observed that, though the two were quite dis- 
tinguishable when they did not approach each other, 
yet, like the intervening colors between white and 
black, approached so nearly as to perplex the under- 
standing, as colors perplexed the vision in marking 
the distinction between them, yet that the distinction 
existed and must be marked as the cases arose. And 
the court, after observing that it might be premature 
to state any rule as being universal in its application, 
held that, when the importer had so acted upon the 
thing imported that it had become incorporated and 
mixed up with the mass of property in the country, it 
had lost its distinctive character as an import and be- 
come subject to the taxing power of the State, but 
that while remaining the property of the importer, in 
his warehouse in the original form and package in 
which it was imported, the tax upon it was plainly a 
duty on imports, prohibited by the constitution. 

Following the guarded language of the court in that 
case, we observe here, as was observed there, that it 
would be premature to state any rule which would be 
universal in its application to determine when the 
commercial power of the federal government over a 
commodity has ceased and the power of the State has 
commenced. It is sufficient to hold now that the com- 
mercial power continues until the commodity has 
ceased to be the subject of discriminating legislation 
by reason of its foreign character. That power pro- 
tects it, even after it has entered the State, from any 
burdens imposed by reason of its foreign origin. The 
act of Missouri encroaches upon this power in this 
respect, and is, therefore, in our judgment, unconsti- 
tutional and void. 





The fact that Congress has not seen fit to prescribe 
any specific rules to govern inter-state commerce does 
not affect the question. Its inaction on this subject, 
when considered with reference to its legislation with 
respect to foreign commerce, is equivalent to a declara- 
tion that inter-state commerce shall be free and un- 
trammeled. As the main object of that commerce is 
the sale and exchange of commodities, the policy thus 
established would be defeated by discriminating legis- 
lation like that of Missouri. 

The views here expressed are not only supported by 
the case of Brown v. Maryland, already cited, but also 
by the case of Woodruff v. Parham, reported in the 8th 
of Wallace, and the case of the State Freight Tax, re- 
ported in the 15th of Wallace. Inthe case of Woodruff 
v. Parham, Mr. Justice Miller, speaking for the court, 
after observing with respect to the law of Alabama, 
then under consideration, that there was no attempt 
to discriminate injuriously against the products of 
other States or the rights of their citizens, and the 
case was not, therefore, an attempt to fetter commerce 
among the States, or to deprive the citizens of other 
States of any privilege or immunity, said: *“ But a 
law having such operation would, in our opinion, be 
an infringement of the provisions of the constitu- 
tion which relate to those subjects and, therefore, 
void.”’ 

The judgment of the Supreme Court of the State of 
Missouri must be reversed and the cause remanded, 
with directions to enter a judgment reversing the 
judgment of the Circuit Court, and directing that 
court to discharge the defendant from imprisonment 
and suffer him to depart without day. 


— 
RECENT AMERICAN DECISIONS. 
ANIMAL. 





1. Notice of viciousness.— At the common law the 
owner of a dog is not liable for damages resulting from 
the vicious or mischievous act of the animal, unless 
he had knowledge of its mischievous or vicious pro- 
pensities. Section 8 of chapter 67, Laws of 1871, of 
Wisconsin, provides that the owner or keeper of any 
dog which shall have worried, maimed or killed any cat- 
tle, horses, sheep or lambs, or injured any person, shall 
be liable to the owner or legal possessor of such cattle, 
etc., or to the person injured, “‘without proving notice to 
such owner or keeper, or knowledge by him, that the 
dog was mischievous or disposed to kill or worry sheep.” 
Held, that this section was inserted in the act in fur- 
therance of its general objects (“*to protect and en- 
courage the raising of sheep and discourage the rais- 
ing of dogs’’); and the power given in terms by section 
9 of the act to county boards of supervisors, to ex- 
empt their respective counties from the act, was in- 
tended to apply to said section 8, in the same manner 
as to the other provisions of the act. Section 8 of the 
act of 1871, above recited, does not relate to municipal 
affairs; and the provisions of section 9, which in terms 
empower county boards to exempt their respective 
counties from its operation, are void. It appearing 
probable from the history of the legisiation of this 
State upon this subject, that the legislature would not 
have enacted section 8 unconditionally (or without 
some such provision as that found in section 9), that 
section cannot be upheld as valid, after section 9 has 
been adjudged void. (Slauson v. Racine, 13 Wis. 398; 
State ex rel. Walsh v. Dousman, 28 id. 541.) Slinger v. 
Heamsman, Sup. Ct., Wis., Dec., 1875. 
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2. Defendant, knowing the ferocious disposition of 
his dog, and that it had been accustomed to bite per- 
sons, and in particular that, when left guarding his 
team ina village street, it had attacked persons pass- 
ing along the highway, afterward left it, unsecured 
and unmuzzled, in or near his sleigh, near a village 
sidewalk; and achild of seven years, passing on the 
sidewalk, came to the sleigh, and meddled with a whip 
lyiug therein, and was thereupon thrown down and 
bitten by the dog. Held, that plaintiff was liable for 
the injury, and the child’s act in meddling with the 
whip was no defense. Meibus v. Dodge, Sup. Ct., Wis., 
Oct., 1875. 

CONTRACT. 

1. Meaning of terms, how proved.— McKee, by written 
agreement, sold the coal on his farm to defendants for 
ten cents for each ton “ of screened coal mined and re- 
moved from his land.’’ The defendants mined and 
screened and removed both lump and nut coal. Held, 
that evidence was inadmissible to show that ‘screened 
coal’’ is understood amongst coal merchants and 
miners to include only lump coal; or to prove the 
relative value and quality of lump and nut coal for 
the purpose of showing that nut coal is not ‘‘ screened 
coal,”’ in its common acceptation; that, at the time of 
the contract, there was no market for nut coal, and 
that it was removed from necessity and did not pay 
expenses. Mercer Mining & Manuf. Co. v. McKee’s 
Adm’r, 77 Penn. St. 170. 

2. The meaning of a term used in a contract and ap- 
plied to an article in a trade or business, may be proved 
by persons engaged in it. Ib. 

3. The defendants having screened and removed both 
kinds of coal were estopped to allege that either was 
not ** screened coal.”’ Ib. 


DAMAGES. 


1. Measure of, in case of personal injuries.—In an 
action by a minor for an injury to his arm, caused by 
a defective sidewalk, where it appeared that the use- 
fulness of the arm was greatly and permanently im- 
paired, the jury were instructed that if they found for 
the plaintiff, and that his condition was the natural 
result of the accident, he was entitled to recover for 
the suffering, both bodily and mental, which he had 
since endured, and for the pain and mental anxiety 
which he would probably endure thereafter, by reason 
of such injury, ‘‘ taking into consideration the im- 
paired usefulness of the limb, both past and in the 
future.”’ Held, that the instruction speaks of the im- 
paired usefulness of the limb merely as an element of 
the bodily and mental suffering, and not as an inde- 
pendent ground of damages; and there was no error. 
Stewart v. City of Ripon, Sup. Ct., Wis., Nov., 1875. 

2. If the diseased condition of plaintiff’s arm would 
not have occurred but for his organic tendency to 
scrofula, still defendant’s negligence must be regarded 
as the proximate cause of the whole injury. Ib. 


MORTGAGE. 


Notice of prior assignment.— By statute recording 
the assignment of a mortgage was made notice to a 
subsequent assignee. A mortgage was assigned by an 


attorney in fact of the mortgagee; the assignment was 
recorded; the assignee permitted the papers to re- 
main with the attorney, who afterward assigned the 
mortgage to another who had no actual notice of the 
prior assignment. 
entitled to the proceeds of the mortgage. 
Appeal, 77 Penn. St. 373. 


Held, that the first assignee was 
Pepper’s 





NEGLIGENCE. 

1. Accident ct railroad crossing.—In an action 
against a railroad company for causing the death of a 
boy eight years old at a crossing, the court, after stat- 
ing the rule of contributory negligence applicable to 
adults, instructed the jury that “looking at the case 
as the person injured in fact was, as to age and intelli- 
gence,”’ if he was not “in the exercise of ordinary 
care and caution in going on the railroad track, but 
was guilty of negligence in doing so, and by reason 
thereof was killed,’’ no recovery could be had, al- 
though the defendant was running the engine at an 
unlawful speed; but if the injured person was of such 
tender years as to be unfit to be allowed to go alone 
in such a place, and not capable of exercising ordinary 
care, it was negligence on the part of those having 
him in charge to allow him to do so; and “if the in- 
jury was occasioned or contributed to by reason of his 
inability to exercise ordinary care,’’ plaintiff could not 
recover. Held, that there was no error, as against 
defendant, in these instructions, nor in a refusal to 
further charge that if the mother sent the boy, or 
knew of his being sent, across the tracks, and failed to 
caution him to use care in crossing them, she was guilty 
of negligence which would prevent a recovery. Hwen, 
adm’r, v. C.& N. W. Railway Co., Sup. Ct., Wis., Nov., 
1875. 

2. The court further instructed the jury, that, asa 
general proposition, it is the duty of every person 
going upon or across railroad tracks, to look each way 
to see if atrain is approaching; but whether the boy 
did so, and saw the approaching train, or whether, fail- 
ing to do so, he was excused under the cirewmstances, 
were questions for them, in determining whether there 
was contributory negligence. Held, that there was no 
error in this instruction, in view of the evidence as to 
the situation of the different tracks, at the cross- 
ing in question, and the facts, that cars were stand- 
ing on some of the tracks, which, to some extent, 
cut off the view of the approaching engine on de- 
fendant’s track; that this engine was backing down 
at an unlawful speed, which might deceive one calcu- 
lating the chances of a safe crossing; and that a train 
was coming in the opposite direction upon an ad- 
joining road, which might divert the attention. Ib. 


PROMISSORY NOTE. 

1. Conditional note : consideration.—A note was ** One 
year after date, 1 promise to pay to the order of " 
treasurer of the Theological Seminary, etc., the sum 
of $4,000, at 6 per cent interest, to be paid yearly, value 
received. The condition of the above donation is that 
the said $4,000 is to form a library fund” for the sem- 
inary, ‘‘the principal to be preserved intact, and the in- 
terest to be annually devoted to the purchase of books,”’ 
etc., “the selection to be made by the professors or by 
Professor Good, so long as he remains in the seminary.”’ 
The note was handed to Good in the maker’s life; 
after his death, Good notified the trustees of the sem- 
inary that he had received the note; they resolved to 
accept it on the conditions named, and to buy books 
to the amount of one year’s income. Held, that the 
note was but an offer, and the death of the maker be- 
fore acceptance by the seminary was a countermand 
and the amount was not recoverable. Helfenstein’ 
Appeal, 77 Penn. St. 328. 

2. Had the seminary accepted the note before the 
death of the maker, they would have assumed the dut'es 
under the condition; this would have been a sufficient 
consideration to sustain the promise. Ib. 
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RECONVEYANCE OF LAND FRAUDULENTLY 
TRANSFERRED— RETURN OF CONSIDERA- 
TION. 


N Neblett v. Macfarland, recently decided in the 
United States Supreme Court, the action was 
brought to set aside the conveyance of a plantation in 
Louisiana, made by Macfarland to the appellant, Neb- 
lett, upon the allegation that the conveyance was ob- 
tained by the fraudulent acts and representations of 
Neblett and his father. The only consideration given, 
or professed to be given, by Neblett for the convey- 
ance was the cancellation of a certain bond for the 
sum of fourteen thousand four hundred and sixty-four 
51-100 dollars, executed by Macfarland to Sterling Neb- 
lett, the father, and alleged to be the property of Henry 
Neblett. The court below adjudged the transaction to 
be fraudulent, directedthe execution of a deed recon- 
veying the property, and ordered the return and re- 
delivery of the bond for $14,464.51, unaffected by any in- 
dorsement of credit or payment thereon, and the same, 
with the mortgage made for its security, to retain the 
same lien thereon and the same force and effect as if 
the deed had not been made, or any cancellation of the 
bond taken place. The complaint now made is that, 
instead of directing a return of the bond in specie, as a 
condition for the return of the land, the court should 
have directed the payment of the amount of money 
secured thereby. 

Hunt, J., who delivered the opinion, said: In cases 
of this character the general principle is that he who 
seeks equity must do equity; that the party against 
whom relief is sought shall be remitted to the position 
he occupied before the transaction complained of. 
The court proceeds on the principle that as the trans- 
action ought never to have taken place, the parties are 
to be placed as far as possible in the situation in which 
they would have stood if there had never been any 
such transaction. Bellamy v. Sabine, 2 Phillips, 425; 
Samy v. King, 5 H. L. 627; W. B. of scotland v. Addie, 
L. R., 1 Scotch App. Cas. 162; Gatley v. Newell, 9 Ind. 
572; Johnson v. Jones, 13 Sm. & M. 580; Kerr on 
Fraud, 335, 343. This is, no doubt, the general rule. 

We do not, however, perceive that the principle will 
benefit the complaining party in this suit. 

1. He is restored here to his property that he had 
and parted with when he received his deed, to wit, his 
bond and mortgage. If he had paid $14,500 in money 
and received in return only a bond for the like 
amount, of doubtful security and impaired by the 
lapse of time, he might well have complained. But 
he paid no money. He surrendered a bond against an 
insolvent debtor who had left the country, and a mort- 
gage upon an estate abandoned by the owner, and in 
relation to which the Nebletts, father and son, make 
the most bitter complaints of its insufficient security. 
* * * * * * * * * 

We are not able to say, nor is it very material to 
know, whetber these statements were false and fraudu- 
lent or whether the security was really so inadequate 
as is here represented. Whether good or bad he 
receives now the same security that he then gave to 
his vendor. It would be a perversion of justice to give 
him the full amount in money for a security then 
worth but fifty cents on the dollar. If, on the other 
hand, it was then an adequate security, it is the same 
now. 

But, 2. It is no objection to a restoration of prop- 
erty received on a fraudulent sale that it has fallen in 





value since the date of the transaction. Blake v. Mor- 
rell, 21 Beavan, 613; Veazie v. Williams, 8 How. 134, 
158. Nor, if the property is of a perishable nature, is 
the holder bound to keep it in a _ state of 
preservation until the bill is filed. Scott v. Per- 
rin, 4 Bibb, 360; Kerr, 337. A party seeking to set 
aside a sale of shares is not bound to pay calls on them 
to prevent forfeiture, after filing his bill. Same author- 
ities. Nor is it fatal to his right of rescission that some 
of the shares have been thus perfected. 

We have no means of knowing whether there can be 
a defense made to the bond arising from the statute 
of limitations. It would seem that, when the 
bond has been so recently adjudged by the 
court to be a subsisting security, and to be a 
lien upon the plantation directed to be recon- 
veyed, the party in substance redelivering the bond as 
a condition of obtaining such reconveyance, that a 
defense of this character could not be a good one. 
But of this the appellant must take hischance. If the 
bond has become thus impaired it is no worse than the 
loss of a perishable article, or the forfeiture of shares 
during the litigation. These circumstances do not 
alter the rule of law. In Gatley v. Newell, supra, it is 
said: ‘The party defendant is not bound to rescind 
until the lapse of a reasonable time after discovering 
the fraud. Hence the parties cannot be placed in statu 
quo as to the time*”’ 

Parties engaged in a fraudulent attempt to obtain a 
neighbor’s property are not the objects of the special 
solicitude of the courts. If they are caught in their 
own toils and are themselves the sufferers, it is a legiti- 
mate consequence of their violation of the rules of law 
and morality. Those who violate these laws must 
suffer the penalty. 

The judgment was right and must be aflirmed. 

ee 
RECENT ENGLISH DECISIONS. 
COMMON CARRIER. 


Contracts to carry furniture.—The defendant was 
the agent of a railway company for collecting and de- 
livering goods and parcels, and also carried on, upon 
his own account, the business of a carrier. remov- 
ing goods and furniture for hire for all persons indif- 
ferently who applied to him, in his own vans, which 
he sent by road or rail to all parts of England, the 
goods and furniture being previously inspected before 
any contract was made. Generally, in such contracts, 
the van or vans were hired by and filled with the goods 
of one person only. The plaintiff having applied to 
the defendant to remove his furniture from one town 
to another, and the defendant's foreman having in- 
spected it, the parties agreed that the defendant 
should remove the furniture for 22l. 10s., the defend- 
ant “undertaking risk of breakages (if any) not 
exceeding 5l. on any one article.’’ After the furniture 
was placed in the defendant’s vans, and while in 
transit, it was burned without any negligence on the 
defendant’s part. The plaintif’ having brought an 
action for the loss, contended that the defendant was 
liable as acommon carrier. Held (affirming the judg- 
ment of the court below), that the special cc ntract 
showed that the parties intended to limit the defend- 
ant’s liability to loss by breakage or by the defendant’s 
negligence, and excluded any question of liability as 
a common carrier; and that the plaintiff could not 
recover. Scaife v. Farrant, L. R., 10 Exch. (Exch. Ch.) 
358. 
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DAMAGES. 

Sale of goods: statute of frauds: postponement of 
period for performance: parol variation: condition pre- 
ceder.t: readiness and willingness to deliver: waiver: 
esloppel: measure of damages.— By a written con- 
tract the plaintiff agreed to deliver, and the de- 
fendants to accept, a certain qnantity of iron, of 
greater value than 10l., in the month of June. 
On the 2d of June, and again in the middle of 
June, one of the defendants saw the plaintiff, and 
verbally requested him to allow the delivery of the 
iron to stand over, and the plaintiff verbally con- 
sented to his request. On the Ist of August the plain- 
tiff pressed the defendants to take delivery, and the 
defendants, after some correspondence, wrote on the 
9th of August asking for further time. The plaintiff 
again waited, but without result. On the 20th of 
October the plaintiff brought his action for non-accept- 
ance of the goods, in accordance with the terms of the 
written contract. It was contended by the defendants 
that, by reason of the arrangement to postpone deliv- 
ery and acceptance made before any breach of the 
contract, the plaintiff could not recover upon the 
original contract, there never having been readiness 
and willingness to deliver, or any tender of delivery, on 
the plaintiff's part under such contract; and that the 
plaintiff could not rely on any new or substituted con- 
tract to accept at a later date, such contract being 
verbal only. JJeld, that the true effect of what took 
place between the parties being that the plaintiff vol- 
untarily withheld delivery at the request of the de- 
fendants, no new contract being substituted for the 
original written contract, the plaintiff was entitled to 
maintain his action; and that the damages must be 
estimated according to the market-price of iron ata 
reasonable time after the last request of the defend- 
ants to withhold delivery. Hickman v. Haynes, L. R., 
10 C. P. 598. 

LIBEL. 

Nonsuit on ground of words not capable of a defama- 
tory sense.—Declaration for a libel published in a Wal- 
sall newspaper: ‘‘ Walsall Science and Art Institute. 
The public are informed that Mr. M.’s”’ (the plaintiff's) 
‘connection with the institute has ceased, and that he 
is not authorized to receive subscriptions on its behalf.” 
Signed by the defendants as officers of the institute. 
Innuendo, that the plaintiff falsely pretended to be 
authorized to receive subscriptions on behalf of the 
institute. At the trial it appeared that the plaintiff 
was a certificated art master, and had been master at 
the institute. His engagement with the defendants 
ceased in June, 1874, and he got up and became master 
of another school, which was called ‘‘ The Walsall Gov- 
ernment School of Art,’’ and was opened in August; 
in September the advertisement complained of ap- 
peared. The learned judge directed a nonsuit on the 
ground that the advertisement was not capable of the 
defamatory meaning attributed by the innuendo. 
Held, that the nonsuit was right: for that the adver- 
tisement was not capable of a defamatory meaning. 
Mulligan vy. Cole, L. R., 10 Q. B. 549. 

MARINE INSURANCE. ° 

Insurable interest: commencement of risk: incomplete 
cargo: seaworthiness: peril of the sea: evidence: bur- 
den of proof.— A ship, whose cargo was insured by a 
marine policy, began suddenly to leak, and sank at her 
anchors in port during fine weather. In an action on 


the policy, evidence was given on thejpart of the assured, 





tending to show that the ship was seaworthy, viz., that 
she had not long before been put in good repair, that 
surveys had been made of her just previously, and that 
she had behaved well on previous voyages and on her 
voyage to the port where she was lust. No evidence 
was given of any actual facts showing the cause of her 
loss, although possible explanations of it, by way of 
conjecture, were suggested by the witnesses. Held 
(affirming the decision of the court below), that there 
was evidence of a loss by the perils insured against. 
The plaintiff, a merchant in London, contracted with 
B. 38. & Co., of Calcutta, for the purchase of rice, as fol- 
lows: “Bought for account of A. of B. 8S. & Co., the 
cargo of new crop Rangoon rice, per Sunbeam, 707 tons 
register, at 9s. ligd. per cwt. cost and freight. Pay- 
ment by sellers’ draft on purchasers, at six months’ 
sight, with documents attached.’’ The Sunbeam was 
chartered by the sellers’ agent to proceed to Rangoon 
to ship the cargo of rice. The plaintiff effected an in- 
surance with the defendant, as follows: ‘‘At and from 
Rangoon, to any port in the United Kingdom or Con- 
tinent, by the Sunbeam, on rice, as interest may 
appear,”’ etc. While loading at Rangoon, and the 
greater part of the cargo having been shipped, but a 
substantial part still remaining to be shipped, the Sun- 
beam sank, and the rice already shipped was wholly 
lost. The captain afterward signed bills of lading for 
the cargo shipped, which were indorsed to the plain- 
tiff, and the sellers drew bills of exchange for the price 
of such cargo, which were accepted and met by the 
plaintiff. Held (by Bramwell, B., Blackburn and 
Lush, JJ., and Pollock and Amphlett, BB., Quain, J., 
dissenting, reversing the decision of the court below), 
that the plaintiff had no insurable interest in the rice, 
inasmuch as it was not at his risk under the contract 
of sale until the loading was complete. Anderson v. 
Morice, L. R., 10 C. P. (Ex. Ch.) 609. 

+> 
BOOK NOTICES. 


Reports of Cases Argued and Determined in the District 
Courts of the United States within the Second Circuit. 
-By Robert D. Benedict and_ Bb. Lincoln Benedict. Vol. 
Vv New York: Baker, Voorhis & Co., 1876. 

= decisions of the United States District Courts 

in the Second Circuit exceed in importance those 
of any other circuit. In the present volume of 

‘*Benedict’s District Court Reports’’ we notice the 

following cases: In the Matter of Charles A. Dana, p. 

1, it was held that the offense of libel was a crime 

triable only by jury in the first instance; and that the 

act of June 17, 1870, establishing a Police Court inthe 

District of Columbia, wherein trial was to be by the 

court without a jury, but allowing any party ag- 

grieved to appeal to the Criminal Court, where the 
appeal was to be tried by jury, was unconstitutional 
so far as it applied to offenses triable at common law 
by jury. In Canal Boat Ann Ryan, p. 20, it was held 
that a canal boat which had been navigating the Erie 
canal, but was employed in making voyages about the 
harbor of New York, was not a ‘canal boat naviga- 
ting the canals of this State’’ under the act of the New 
York legislature of May 6, 1870, in relation to wharf- 
age. This act provided that, if any vessel should leave 
the wharf without paying the wharfage due, it should 
be liable for double rates. Held, that the act was not 
unconstitutional as laying a tax upon tonnage, nor as 
being repugnant to the power of Congress to regulate 
commerce, in the absence of any law of the United 
States on the subject. This case also holds that an act 
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of the State making a discrimination in favor of the 
canal navigation of the State, in the matter of wharf- 
age, is not unconstitutional, as making a discrimina- 
tion in favor of the citizens of the State. 

In Jackson v. Easton, p. 191, it appeared that EB. & 
M. hired of J. a canal boat for $5 a day, they to pay 
for the towing. They employed what was apparently 
a proper tug and while the canal boat was being towed, 
the boiler of the tug exploded, injuring the canal boat 
so that it sunk. Held, that under the contract be- 
tween E. & M. and J., the former did not become 
insurers, and they were not liable for the damages. 
An interesting case of assault and battery is that of 
Backstack v. Banks, p. 355. The mate of a vessel accused 
a seaman with theft when the latter retorted with an 
opprobrious epithet. The mate then beat him severely. 
Held, that as the blows were not given in the course of 
discipline, the mate was liable to the seaman for the 
assault. In Ship Sabioncello, p. 357, where a ship took 
on board coal, coal oil, railroad iron and bales of paper, 
and the shippers of the paper knew the general char- 
acter of the cargo, it was held that the shippers did 
not assume all risk of damage to the paper from oil 
and coal dust, but that the vessel was liable for want 
of care in stowing the paper, whereby the paper was 
injured from oil and coal dust. In United States v. 
Butterfield, p. 412, it is held that the bondsmen of a 
United States assistant treasurer are liable for treas- 
ury money lost by one of his clerks. In the Matter 
of Aspinwall, p. 433, the principle is maintained that 
when the counsel for a bankrupt is examined as a wit- 
ness in the bankruptcy proceedings, he is not bound 
to disclose information in relation to the affairs of the 
bankrupt which he received as counsel, either from 
the bankrupt or from persons to whom he has been 
referred by the bankrupt for the purpose of obtaining 
such information as counsel. But the case holds that 
this principle does not privilege the witness from an- 
swering as to what affairs of the bankrupt were the 
subject of a certain conversation, or with whom he 
talked. Other exceptions to the rule are considered 
in this case. 

In Steamboat State of New York, p. 450, it appeared 
that a married woman delivered to a steamboat her 
trunk for transportation, containing wearing apparel 
given her by her husband. The trunk was taken from 
the steamboat at its destination and securely fastened 
in a warehouse by the hands of the boat. On the day 
after, a carman took the trunk from the warehouse 
and noticed that it was very light; and the owner 
found that its contents had been abstracted. Held, 
that the owner could maintain an action in her own 
name, instead of her husband’s, for the loss of her 
wearing apparel, and that the evidence was sufficient 
to show that the articles were abstracted on board the 
steamboat. 

The reporting is well done, with the exception that 
the statement of facts is often too meagre to give the 
cases their full value. 


Philadelphia . Vol. IX. By Henry E. Wallace. 
Philadelphia: J. M.P. Wallace, 1875. 


These reports contain decisions of the lower courts 
throughout Pennsylvania, being the opinions of the 
Common Pleas, Orphans’ Court and Quarter Sessions 
Judges, which are not published in the regular State 
reports. They also contain the opinions of the 
Justices of the Supreme Court, sitting at Nisi Prius, 
one of these justices having been, before the adoption 





of the new constitution, detailed monthly during six 
months in the year to hold jury trials and hear equity 
arguments in the city of Philadelphia. The opinions 
of the United States Circuit Court and District Court 
Judges in the Third Circuit are also given in these re- 
ports, and so they contain a valuable selection of de- 
cisions on many interesting points. The opinions of 
Circuit Judge McKennan on patent questions, admi- 
ralty law, and other points arising in his circuit, are 
clear and sound expressions of the law. 

District Judge Cadwalader renders several opinions, 
two of which are learned and quite lengthy — one as 
to whether a canal boat comes within the description 
of a ship (p. 448), in the enrollment and licensing act 
of Congress. An opinion of Horace Binney, given in 
1845, is included in the report of this cause. Another 
case decided by Judge Cadwalader is where the 
Adams Express Co., by a bill in equity, asked for a 
mandatory injunction against the Reading Railroad, 
to prevent the railroad from doing the express busi- 
ness on its own line. 

The judgments rendered by the Common Pleas Court 
and also of the District Court of Philadelphia county— 
which is a court having civil jurisdiction similar to the 
Common Pleas, and which is now abolished or merged 
into the Common Pleas Court by the new constitu- 
tion—evince more than ordinary ability, and are gen- 
erally affirmed by the Supreme Court. 

We will take a few random selections. In the case of 
Passmore v. Western Union Telegraph Co., p. 90, 
Hare, P. J. (the learned annotator of the American 
edition of Smith’s Leading Cases), holds that a regula- 
tion by a telegraph company that it will not be respon- 
sible for the correctness of messages unless repeated, 
is not so far contrary to private interests or the public 
good as to justify a court in pronouncing it void. 
This was affirmed by the Supreme Court of the State 
last April. On page 88 we have an opinion by Mitchell, 
J., that actual notice of the regulation to repeat tele- 
graphic messages must be proved. 

In Shaible v. Inswrance Co., page 1386, Thayer, J., ad- 
mitted in evidence a photograph of deceased as a 
representation of his condition at time of insurance. 
In Kuehling v. Leberman, page 160, we have a ruling 
by the same judge as to the admission of depositions 
taken before a foreign tribunal under letters rogatory, 
which were objected to because plaintiff’s attorney 
was present when they were taken. The objection 
was overruled, as such proceeding was in conformity 
with the usual course in the foreign tribunal. 

The opinions of the Justices of the Supreme Court 
at Nisi Prius are of interest ; they are by Agnew, the 
present Chief Justice, Sharswood and others. We 
have only room to call attention to two, and they are 
by Justice Sharswood: first (Houghton v. Rowley), that 
an exclusive privilege to supply the licensor with arti- 
cles to be manufactured upon a patented machine, 
under a license described as ‘*‘ personal,’’ will not au- 
thorize the licensee to arrange with others for the 
manufacture and supply; second (Insurance Co. v 
Insurance Co.), where the question, whether a con- 
tract of re-insurance is a contract of indemnity, is 
éonsidered. 

These are a few of the decisions. The numerous 
decisions on questions of practice, criminal law and 
orphans’ court proceedings add to the value of these 
reports to Pennsylvania lawyers. We find on page 
617 an opinion by Judge Lowrie, who is now the Presi- 
dent Judge of the Common Pleas of Crawford county, 
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at Meadville. He was for fifteen years one of the Jus- 
tices of the Supreme Court of Pennsylvania, and dur- 
ing part of that time its Chief Justice. We also find 
mm page 612 an opinion by the then Common Pleas 
Judge of Berks county, Judge Woodward, who is now 
a Justice of the Supreme Court. Hereis an instance 


of tempus mutatur. 
———__ > —__——_- 


OBITUARY. 
REVERDY JOHNSON. 

| ge homge ted JOHNSON died at Annapolis, Md., at 

the Executive Mansion, February 10, 1876. He 
was born in that city May 21, 1796; was educated at 
St. John’s College; and at the age of 17, began 
the study of law in the office of his father. He was 
admitted to the bar when he was 19 years old, and be- 
came reporter of the Court of Appeals of Maryland, 
preparing the greater part of ‘“‘ Harris’s and Johnson’s 
Reports.’’ He was appointed State’s Attorney in 
1819; and in 1820, Chief Commissioner of Insolvent 
Debtors. He became State Senator in the following 
year, but soon withdrew from politics, and practised 
his profession for 20 years assiduously, becoming a 
leader of the bar of Maryland, and taking a high posi- 
tion in the Supreme Court of the United States. He 
was elected United States Senator in 1844; and was 
a member of President Taylor’s cabinet in 1849. In 
1850 he resumed his practice which was then mainly 
in the Supreme Court of the United States. He be- 
came United States Senator again in 1863; his term 
ended in 1868, and he resumed practice in a moderate 
degree. In June, 1868, he was appointed by President 
Johnson, Minister to England, but retired in 1869. He 
still continued to practise law, his tastes and experi- 
ence seeming to render him irrevocably wedded to 
the legal profession. Mr. Johnson was one of the Vice 
Presidents of the Association for the Reform and Codi- 
fication of the Law of Nations. He enjoyed a reputa- 
tion both in this country and in Europe, as a jurist of 
great power and ability. He was also esteemed soci- 
ally and politically as one of the foremost men of the 


age and country. 
a an 


CORRESPONDENCE. 





AN EXTENSION OF THE LEGAL RIGHTS OF MARRIED 
WoMEN. 


To the Editor of the Albany Law Journal: 

Sir—The progressive spirit of the age, in its inno- 
vations upon established customs and deep-rooted 
prejudices, is making many wise and just changes. 
Among the many unjust disabilities imposed by the 
common law were those whereby married women 
were deprived of rights and privileges possessed 
by the other sex. The policy and wisdom of this dis- 
tinction is not apparent to our more enlightened no- 
tions of the granting of legal rights irrespective of sex. 
The legislature of this State have removed certain fet- 
ters from, and enlarged the liberties of married women. 
The act of 1860, as amended by the act of April 10, 
1862, provides in section 7, as follows: ‘*‘ Any married 
woman may bring and maintain an action in her own 
name, for damages, against any person or body cor- 
porate, for any injury to her person or character, the 
same as if she were sole,” etc. Under this, to married 
women, Magna Churta, they may sue alone, any per- 
son, for any injury to their person or character. Does 


this statutory provision invest them with the right to 








sue any person and recover damages in an action for 
crim. con.? It would seem from a fair interpreta- 
tion of the statute and from its plain import, that if 
crim. con. is an injury to person, they may. Under 
section 288 of the Code of Procedure, upon an execu- 
tion being returned unsatisfied, the judgment debtor 
may, if the case falls within section 179, be arrested ; 
section 179, subdivision 1, provides that an arrest may 
be had in an action for “‘injury to person or charac- 
ter.” In Delameter v. Russell, 4 How. 234, an action 
for crim. con., judgment was obtained for damages and 
costs, and execution issued thereon, which was re- 
turned unsatisfied; execution was thereupon issued 
against the person of defendant, he was arrested, and 
the court, on motion to set aside arrest, refused the 
motion, thus determining that crim. con. was such an 
injury to the person as to bring it within the purview of 
the section above cited. The statute is permissive in 
its terms and leaves the acceptance of the privilege 
solely in the discretion of the person entitled thereto. 
Notwithstanding the courts have gone to the extent 
of sustaining a demurrer to a complaint in an action 
brought by husband and wife, for an injury (assault 
and battery) to the person of the wife, on the ground 
of “want of sufficient cause of action” in both, 
maintaining that the right to recover was in the wife 
alone (21 How. Pr. 372; 35 Barb. 68), this construc- 
tion of the statute renders it mandatory in its direc- 
tion, and a failure to comply is a fatal error, attended 
with dismissal of the action. The gist of actions for 
crim. con., under the common law, was the alienation 
of the affection of the wife from her husband, and in 
legal pariance, for depriving him of the ‘‘ comfort, so- 
ciety, fellowship, aid and assistance”’ of his wife. If these 
causes combine to produce the grievance complained 
of, to the husband, do they not, and much more so, 
fall with ruthless hand upon the marital rights of the 
wife? Hitherto, for an injury to the wife, the hus- 
band was a necessary party to the action, and the 
benefit derived inured to him; but an action for an in- 
jury to the wife in the nature of crim. con. generally ac- 
crues subsequently toan action for divorce, in which the 
wrong sustained is discovered. The decree being granted 
to the wife, would she be free to sue for damages? 
If the courts hold, as in the case above cited, that the 
joinder of the husband raises ground for demurrer, 
even before a decree of divorce, she may maintain an 
action. Manifest injustice would be occasioned, under 
circumstances of this nature, unless the statute clothes 
the wife with plenary powers to redress any injury of 
this character, from which she suffers to as great an 
extent, if not more, than a husband. We will sup- 
pose a case, a very probable one, in which, unless the 
statute receives this benign construction, the hardship 
imposed upon the wife is intolerably severe and harsh. 
A husband, poor, no property, no visible means of sup- 
port, is sued by the wife for an absolute divorce; al- 
though alimony is granted her, it is not recoverable; 
the decree is obtained by the wife, she is thrown pen- 
niless upon the cold charities of the world. The only 
relief obtainable is by an action against the seducer of 
her husband, for damages she has forsooth sustained 
to her person; is not an action for crim. con. the un- 
doubted right of the wife, and the statute evidently 
intended to meet and supply this very want, other- 
wise the wife is remediless and the offender escapes 
condign punishment and is allowed the fullest immu- 
nity from being mulcted in damages 

H. H. Bowne 








THE ALBANY LAW JOURNAL. 














NOTES. 


7". New Zealand Jurist in an article on ‘* Bond 

Warrants’ quotes the language of Chief Justice 
Cockburn in Goodwin v. Robarts, 44 L. J. Ex. 157; 
** Usage, adopted by the courts, having been thus the 
origin of the whole of the so-called law merchant as 
to negotiable securities, what is there to prevent our 
acting upon the principle acted upon by our predeces- 
sors, and followed in the precedents they have left to 
us? Why is it to be said that a new usage which has 
sprung up under altered circumstances is to be less 
admissible than the usages of past times? Why is the 
door to be shut now to the admission and adoption of 
usage in a matter altogether of cognate character as 
though the law had. been finally stereotyped and set- 
tled by some positive and peremptory enactment?”’ 
——A correspondent of a daily contemporary in speak- 
ing of the weakness of the General Term examinations 
for admission to the bar, states that he knows of a 
case where an applicant for admission to the bar said 
a “ fixture’’ wasa “ vegetable,’’ and yet he passed. The 
examinations, as now conducted, are exceedingly varia- 
ble and are no criterion of the student’s qualifications. 
—— There is a man in Ludlow street jail, New York, 
who has been confined for over six years on charges of 
fraudulent bankruptey.—— The Superior Court of 
New York city, in Holmes v. Holmes, has decided that 
it is not contempt of court to refuse to pay alimony, 
on the ground that where a decree calls for the pay- 
ment of money the enforcement should be by execu- 
tion.—— The General Term of the Supreme Court, 
Second Department, commenced February 14, 1876, 
Justice Barnard presiding, and Justices Gilbert and 
Dykman, associates. 

A lay contemporary in New York calls attention to 
the work of the Medico-Legal Society of New York, 
and the formation of a library of medical jurispru- 
dence under the auspices of the society. The library 
is now the most complete, upon the subject, on this 
continent. It ought to be increased so as to compare 
favorably with any in Europe. The science of medi- 
cal jurisprudence is rapidly advancing in certainty 
and importance.—— As an evidence of the masterly 
eloquence of William A. Beach, in the trial of causes 
involving great emotional elements, the following may 
be given, being the opening of his address in the case 
of Rubinstein: ‘‘ To one generally unfamiliar with the 
habits and mode of civilization and of law, a scene 
like this would be full of wonder—twelve men gath- 
ered to pass upon the question of the life and death of 
afellow-man. All this machinery of justice presents 
its proofs and its powers to the human mind and con- 
science to lead it to produce the irrevocable judgment 
which may consign a human soul to death. Intelli- 
gent men, acting under a responsibility like this, are 
naturally led to inquire into their qualities — by what 
right and power they sit in such solemn judgment, the 
issues of which are beyond their control or imagina- 
tion.” 

Barney Williams calls upon the legal profession in 
New York to erect a monument in memory of the late 
James T. Brady, and promises his aid in behalf of the 
proposed testimonial.—— The British House of Lords 
is considering a bill, introduced by Lord Cairns, main- 
taining the final appellate jurisdiction of that body as 
an improved plan, and providing for sittings during 





recesses of Parliament .——In the course of the hearing 
of a motion on Tuesday, in the Irish Court of Ex- 
chequer, in which a pamphlet, published by the de- 
fendant, in relation to another action against him 
still pending, was produced in court, Mr. Baron Dowse 
read passages from it, in which he said the writer ac- 
cused the judge of incompetence, his own counsel of 
inefficiency, and the opposite counsel of corruption. 
** Judges,’’ his lordship continued, are ‘** often libeled. 
They are libeled every day. They take no notice of 
these libels, relying on their character as a sufficient 
refutation. In this way a sort of prescription is estab- 
lished, and at the end of ten or fifteen years people 
begin to think there is some truth in the charges. lL 
think that some time or other there ought to be a 
stand taken against this practice.” 


The absurd and almost childish controversy about 
the inscription on the tombstone of the daughter of 
the ‘‘ Reverend”’ Henry Keet, in Owston Ferry church- 
yard, says the Solicitors’ Journal, has ended in the 
manner we anticipated. The judicial committee of 
the Privy Council has decided that ‘* Reverend,” like 
‘* Esquire,’”’ is now a mere title of courtesy, and cer- 
tainly does not import that the bearer of it, at all 
events as and because he is a Wesleyan minister, is 
entitled to reverence. To persons who do not live in 
the learned twilight of the Bishop of Lincoln this de- 
cision can cause no surprise. It is admitted, upon all 
sides, that there must be some control exercised over 
churchyard monuments, but that control must be ex- 
ercised according to reasonable rules, At present the 
Bishop has a discretion, through his Chancellor, to give 
orto refuse a faculty fora monument; and in most cases 
that discretion, we may assume, is exercised in a be- 
coming spirit. But even bishops are not infallible, so 
that it is fortunate that their decisions are examinable 
in a court of appeal. It certainly seems hard that Mr. 
Keet should have had to establish his right to the 
harmless title of ‘‘ Reverend” by means of an expen- 
sive lawsuit. Still it is not only in ecclesiastical mat- 
ters that courts of first instance go wrong, and in all 
cases the expense of correcting their mistakes is con- 
siderable. Meanwhile, we can attach no general im- 
portance to the decision in Mr. Keet’s case. It proves 
nothing, unless, indeed, the fact that the Bishop of 
Lincoln was not very wise or was very ill-advised. 


Speaking of the case of Guardians of HalifuxUnion v. 
Wheelwright, 23 W. R. 704; L. R., 10 Exch. 183, the 
Solicitors’ Journal says: This case affirms the rule 
established in Young v. Grote, 4 Bing. 252, that where 
a check is so negligently drawn that it can be without 
difficulty increased in amount by the insertion of 
words and figures in the blank spaces, and it is fraudu- 
lently so increased, the drawer is estopped from deny- 
ing, as against his banker paying the increased amount, 
that it was issued by him in the form in which it is 
presented. We have described it as an estoppel, for 
that is the shortest and plainest description of the legal 
effect produced; but, as was abundantly pointed out 
in the argument in this case, the only thing that can be 
pronounced settled is the rule itself; the precise legal 
reason is variously represented by those who have con- 
curred in the result. So far the case decided nothing 
new, but added a confirmation to arule which bas been 
sometimes questioned. 
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CURRENT TOPICS. 


HAT the practice of the legal profession, although 
laborious, is not incompatible with longevity, 
we have frequent reminders. The recent death of 
Ex-Judge Elbert Herring, in New York, at the age 
of ninety-nine, is perhaps the most conspicuous in- 
stance of the truth of this proposition which has 
occurred in this country. Mr. Herring was a lawyer 
for seventy-six years, and was practicing when 
Alexander Hamilton was a leader of the New York 
bar. It will be remembered that Judge Nelson, of 
the United States Supreme Court, who died in 1873, 
was, almost without interruption, a judicial officer 
for nearly half acentury. Instances of great longev- 
ity among lawyers are common in England. Lord 
St. Leonards died at a very advanced age; and 
English legal necrology shows numbers of like cases. 
We should think that no class of men, on approach- 
ing death, could contemplate their career with 
greater satisfaction than those venerable lawyers, 
whose lives have been spent in the great contests of 
the forum, in the acquirement and application of 
the principles of jurisprudence, or in the serene, 
noble and impartial duties of the judicial bench. 


Mr. McCrary’s Bill to re-organize the Federal 
judiciary upon the plan suggested by the Law 
JOURNAL, passed the House on Monday last. It 
has been objected to the bill, in some quarters, that 
it would result in imposing additional labor upon 
the Circuit judges already overworked. If such 
should be its effect, the remedy is obvious. The 
bill confers upon the District Courts original juris- 
diction, concurrent with the Circuit Court, in all 
cases cognizable by the Circuit Court. Therefore, 
an increase in the number of District judges would 
relieve the Circuit judges. Such an increase is even 
now imperatively needed in some, if not all, of the 
Circuits. If the judicial force is insufficient, the 
only feasible remedy is to increase it, and the in- 
crease, to effect the relief sought, must be in the 
judges of original jurisdiction. It has been fre- 
quently suggested, that the Supreme Court business 
might be more expeditiously disposed of if the 
judges were increased, but so long as the entire 
court must hear and decide each cause, an increase 
in the number of judges would clearly be ineffectual ; 
and to divide the court into parts, and distribute 
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the causes among them, would only lead to conflict- 
ing decisions and to dissatisfaction. Mr. McCrary’s 
bill is in the direction of real reform, and should 
pass the Senate. 





The report of the Committee on the Investigation 
of the Causes of Crime in New York city, which 
has been submitted to the Legislature, is a remark- 
able document. With reference to the management 
of affairs in the District Attorney’s office, the com 
mittee have many things to say, and assert that this 
office has been, for a number of years, negligently 
and inefficiently administered. The business is done 
largely by assistants and clerks; prisoners seem to 
have been indicted and discharged without the 
knowledge of the District Attorney, and, in one day, 
more than one hundred indictments are alleged to 
have been found, through an assistant, against lot- 
tery dealers. Many of those who were known to 
have been engaged in great frauds on the city 
have been arrested, but few of them have been 
tried and punished. In the opinion of the commit- 
tee, a law should be passed defining the power of 
the District Attorney to permit or refuse parties to 
appear before grand juries with their complaints. 
The committee also recommend the enactment of a 
statute, that it shall be unlawful for a grand jury to 
find an indictment, except upon the testimony of 
witnesses sworn before them, and that the evidence 
taken before the committing magistrate be only 
used for the purpose of facilitating the examination 
of witnesses before the grand jury. Other sugges- 
tions are made, but we think that the only way to 
render the administration of justice, whether crim- 
inal or civil, effective and uniform in New York 
city, is to establish a Bureau of Justice, divided 
into two departments, civil and criminal, with re- 
sponsible heads and with well-defined powers. 
Then we should expect to see a better state of things 
in the offices of what are now known as the District 
Attorney and the Corporation Counsel. 


Senator Gerard, in a recent speech in the New 
York Legislature, upon the proposed amendment to 
the Constitution concerning the courts in New York 
city, reviewed the history of those courts. The 
amendment would put out of existence one of the 
oldest judicial land-marks—the Court of Common 
Pleas, which was first established in 1653. But there 
were abundant reasons why the proposed change 
should take place. There are now, in the city of 
New York, four courts, three systems of practice — 
at Special Term, Circuit and at Chambers—and 
three general terms of primary appellate juris- 
diction, with conflicting rulings and decisions. 
The existing state of things grew up as the result 
of efforts to supply increasing demands for judicial 
force. As an original proposition, no one would 
advocate the formation of three or four co-ordinate 
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courts. The consolidation of the courts, in the 
opinion of Mr. Gerard, would equalize the distribu- 
tion of business, unify the appellate jurisdiction, 
and increase the general efficacy of the judicial 
machinery in New York. 


The government of Great Britain is negotiating 
extradition treaties with the South American States, 
and is trying to enter into new ones with Russia, 
France, Belgium and the United States. The sub- 
ject of the extradition of criminals is one of growing 
importance. It has long since been admitted, that 
no government, by the common law of nations, is 
bound to surrender a fugitive from justice on 
demand. A special treaty provision must exist in 
order to procure the extradition of a criminal, Our 
government has extradition treaties with most of the 
European States, but not with all of them. We 
should have such treaties with all governments; or 
else, the principal governments of the world should 
unite in a general treaty common to all, and specify- 
ing the offenses extraditable. All treaties of extra- 
dition should provide, that a person surrendered 
should not be tried on any other charge but that for 
which extradition was claimed, or, at least, for any 
but an offense included in the treaty. 


The manner in which Judge Dillon has presided 
on the trial of Babcock, in St. Louis, is to be com- 
mended in the highest terms. He has exercised the 
utmost prudence and fairness in the admission of 
evidence, and has refrained, at all times, from com- 
menting on its effect, believing, that where evidence 
is competent, it is for the jury to decide on its 
weight. This was conspicuously shown in his ruling 
on the motion to direct the acquittal of the defend- 
ant after the testimony was in. Again, in the 
argunrent of counsel, Judge Dillon manifested a 
commendable respect for the rights of all parties, by 
checking, to some extent, allusions to outside mat- 
ters, which had not been introduced in evidence. 
While considerable latitude should be allowed to 
counsel in summing up, they should not be allowed 
to state things on their own knowledge of which 
they have advanced no proof. Judge Dillon de- 
clared that he intended to interpose in such cases, 
and if counsel would not object to statements not 
connected with the testimony, he would do so him- 
self. The course of Judge Dillon, not only on this 
trial, but throughout his entire career as a judge, 
entitles him to rank among the very highest of our 
administrators of justice. 


The Supreme Court of Pennsylvania has found 
some difficulty in carrying out its specific proposi- 
tion, that the failure to stop immediately before 
crossing a railroad track is negligence per se, pre- 
venting recovery for injuries received by the negli- 
gence of the railroad company. This was the rule 





as laid down in Pennsylvania Railroad Co. v. Beale, 
73 Penn. St. 504. But, in Pennsylvania Railroad 
Oo. v. Ackerman, 74 Penn. St. 265, it was held, that 
the distance from the track at which the traveler 
should pause and listen depends npon the circum- 
stances. In Pennsylvania Railroad Co. v. Weber, 76 
Penn. St. 157, it was held, that in the absence of 
evidence that the traveler did not stop and listen, 
the presumption is that he did so, and that the 
burden of proof to the contrary is upon the railroad 
company. And inthe most recent case which has 
come to our notice, Weiss v. Pennsylvania Railroad 
Co., 2 Weekly Not. Cas. 214, the doctrine is an- 
nounced, that where a man’s horse is running away, 
he is not absolutely bound to ‘‘stop, look and lis- 
ten.” The truth is, that the courts cannot, with 
safety, lay down what particular facts will consti- 
tute ‘‘negligence.” This is a relative term, and 
the existence of negligence depends upon the cir- 
cumstances. The Supreme Court of Pennsylvania 
has, in effect, acknowledged this in its decisions 
relating to contributory negligence at railroad cross- 


ings. 


Litigation relating to burials seems to have come 
into much prominence of late. Scarcely is the 
celebrated Guibord Case in Canada settled, before 
circumstances arise in this State relating to the 
burial of Waltz, the executed murderer, whose 
friends claim the right of burial in the Catholic 
burial-ground at Catskill. A somewhat similar case 
has also arisen in Pennsylvania. We refer to Boileau 
v. Cemetery Oo., 6 Pitts. Leg. Jour. (N. 8.) 83, where 
the Common Pleas of Philadelphia has held that the 
owner in fee of a lot of ground in a cemetery, con- 
veyed to him by the association under the terms of 
its charter, for the purposes of sepulture, has the 
legal right to bury therein whom he pleases, without 
regard to color or nationality. A by-law of the 
company providing that no interment should take 
place without a permit of the secretary, and such 
permit being refused, upon the ground that the 
body to be buried was that of a negro, was held to 
be arbitrary and unreasonable, and therefore an 
unlawful interference with the legal rights of the 


owner of the soil. 
——— 


NOTES OF CASES. 


W HAT constitutes malicious injury to property 

whether at common law or under the statutes, has 
been the subject of many decisions. In Reg. v. Welch, 
L. T. Rep. (N. 8.) 753, the prisoner, by a reckless 
and cruel act, caused the death of amare. The jury 
found that he did not intend to kill, maim or wound 
the animal, but that he knew what he did would or 
might kill, maim or wound her, and that he never- 
theless did the act recklessly and not caring whether 
the mare was injured or not. The prisoner was 
indicted under 24 and 25 Vict., ch. 97, § 40, for 
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unlawfully and maliciously killing, maiming or 
wounding. Held, that there was _ sufficient 
malice to support a conviction. There was no 
evidence to show that the prisoner was actu- 
ated by any ill-will toward the owner of the 
animal, nor by any spite toward the animal herself, 
nor by any motive except the gratification of his 
depraved tastes. This case was one of the “Crown 
Cases Reserved,” and is of great importance. The 
statutes relating to malicious injury to property in 
England and Ireland have been consolidated in the 
Act of 24 and 25 Vict., ch. 97, which contains 
seventy-nine sections. The American statutes vary 
somewhat in terms, but they are in the main based 
on the English statutes. The common-law doctrine 
was that the malice must be against the owner of 
the property, and it was not sufficient that there 
should be ill mind toward the animal itself. East's 
Crim. Law (5th ed.), II, § 996 ; Bishop on Statutory 
Crimes, § 433. Where the killing or maiming of an 
animal is in a passion against it, the occurrence 
lacks the element of malice. See Rex v. Kean, 2 
East’s P. C. 1073. And where a maiming is done 
to make the animal quiet, while an act of bestiality 
is committed, it has been held that the transaction 
lacks the sort of malice required in malicious injury. 
Rex v. Pearce, 1 Leach (4th ed.) 527 ; 2 East’s P. C. 
1072. Bishop remarks that “ where the indictment 
is at common law, the American doctrine appears 
pretty plainly to be that there must be a particular 
malice toward the owner ; but, where the indict- 
ment is drawn on a statute, the question depends 
partly on the particular language of the statute, and 
partly on the differing views of different judges.” 
3ishop on Stat. Crimes, § 435. The case of Reg. v. 
Welch, supra, seems to carry the doctrine of malice 
in injury to property to the utmost extent. In Reg. 
v. Pembliton, Law Rep., 2 Cr. Cas. Res. 119; 12 Cox’s 
C. C. 607, the prisoner threw a stone at a person, 
and the stone broke a plate glass window. The jury 
found that he did not intend to break the window. 
The court held that the damage to the property 
injured was not the natural consequence of the 
act done. According to Reg. v. Welch, where an 
act is reckless and cruel, and likely to result in 
injury, it is malicious without intention to kill, maim 
or wound. 


A devise in restraint of marriage of a widow has 
been held to be legal by various courts. But 
whether a devise restraining the marriage of a wid- 
ower is valid has not been decided in any case 
which we have found, except the recent one of Allen 
v. Jackson, 33 L. T. Rep. (N. 8.) 713. The English 
Court of Appeal there held that a bequest to husband 
and wife for their lives and the life of the survivor, 
with a gift over in the event of the husband surviv- 
ing and marrying again, was valid. The court re- 





marked that it was singular that this case should be 
the first in which the direct point involved had 
come up for decision. In the case of a widow 
it had been considered to be very right and proper 
that a man should prevent her from marrying again, 
and the court was unable to see any distinction be- 
tween the second marriage of a man and the second 
marriage of a woman. Lord Justice James said: 
‘*T am of the opinion that the gift over on the mar- 
riage of a widower is exactly the same as the gift 
over on the marriage of a widow.” In Newton v. 
Marsden, 6 L. T. (N. 8.) 155; 23. & H. 356, it was 
held that not merely the husband but anybody might 
make a valid gift on the condition that the widow 
should not marry. The rule laid down in these 
cases may be well enough where there are children, 
but there seems no reason for the rule where there 
are no children, because the very ground of the ex- 
ception from the rule relative to restraint of mar- 
riage is that the surviving head of the family may 
not be able to perform the duties of that position so 
satisfactorily after a second marriage. 


In the case of Allen v. Jackson, supra, the gift 
over was to the child, and this, of course, rendered 
it immaterial whether the widower married again or 
not, so far as the child was concerned. If he had 
remained a widower, he would have felt bound to 
support his daughter; if he married, the daughter 
would receive the gift and be able to support her- 
self. The opinions of both James, L. J., and Mel- 
lish, L. J., in Allen v. Jackson, would seem to recog- 
nize the distinction which we make, although they 
do not announce it. Lord Justice James, in speak- 
ing of the doctrine as it applies to widows, says: 
“Probably if she were a widow, with children, he 
might think that his children would not be so well 
cared for and protected if his widow formed a 
second alliance and became the mother of a second 
family.” Lord Justice Mellish, in speaking of the 
doctrine as applied to widowers, says: “I think the 
cases in reference to a husband are probably likely 
to be much fewer than cases where the person would 
be influenced to make a gift to a husband, not be- 
cause the person making the gift has any peculiar 
affection for the husband, but because she has a pe- 
culiar affection for the wife, and wishes to provide 
for the wife and the children of the wife, and 
thinks a gift to the husband is the best mode of 
carrying out the intention of her bounty toward 
the wife and the wife’s children.” We think that 
where there are no children or no family requiring 
a ‘‘head,” there is no reason why an exception 
should be made, in the case of a widow or wid- 
ower, from the general law relating to restraint of 
marriage. So far as the policy of the law is con- 
cerned, a childless widow or widower stands on the 
same footing as a person who has never been married, 
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ADMISSION TO THE BAR.* 


T= problem of legal education, and of the com- 
parative merits of the lecture-room and the law 
office for imparting such an education, is exciting a 
great deal of interest and discussion, both in legal 
and lay circles. There seems to be a quite deter- 
mined attack upon the law schools, and upon the 
peculiar privileges which they enjoy in this State 
for facilitating admission to the bar. This onslaught 
does not come from outside the bar alone. The 
attacking party have many friends in the citadel 
attacked. Those who are safely inside a profession 
are always apt to think that its ranks are over- 
crowded, and that future admissions should be 
strictly guarded, just as the survivors of a shipwreck, 
clinging to a raft, or the garrison of a beleaguered 
town, short of provisions, are apt to be jealous of 
any addition to their number. As a general rule, 
the easier it was for any particular lawyer or 
physician to get his diploma, the more strenuous is 
he that it should be made difficult for others to gain 
admission, The arguments on the subject of admis- 
sions are probably as well presented in the report of 
the committee to the Bar Association and in Prof. 
Dwight’s lecture as anywhere, and to these we 
devote our special attention. We do not entirely 
agree with Professor Dwight, and we are further 
yet from agreeing with the committee’s report, and 
we desire to define our position as briefly and 
methodically as possible. We are constrained to 
remark at the outset, however, that the advantage 
in intelligence, dignity, and moderation in this dis- 
cussion is clearly with Professor Dwight, whose 
lecture is admirable. 
1. We do not agree with the committee that there 
is a “decline” of our bar, dating from the year 1840. 
We know that a good many strange and startling 
things occurred, or were announced to be about to 
occur, at that time. That was the era of the 
‘*hard-cider campaign ” and of the Millerite mania. 
But we never suspected that the bar began to 
“decline” at that period. Still less did we observe 
the phenomenon so philosophically described by the 
chairman, when he says: ‘‘Its character relaxed 
with the relaxation of the rules, just as mercury does 
when the cold is removed.” (Italics ours.) Indeed, we 
are surprised at this charge of the chairman of the 
committee; for, if we are rightly informed, that is 
about the time he was born. Nor do we agree with 





* Education in Law Schools in the city of New York com- 
pared with that obtained in other Law Schools. A Lecture 
delivered to the Students of Columbia College Law School 
on Monday evening, February 7, 1876, by Theodore W. 
Dwight, Professor of Municipal Law. 

Report of the Committee on Admission to the Bar, made 
to the Association of the Bar of the city of New York: 

New York Tribune, passim. 

New York Times, passim. 

The Nation, passim. 





The Nation when it says, in speaking of Reverdy 
Johnson, that he made his “ entrance into life when 
the practice of the law was a better school for 
sound-thinking, good-breeding, and good morals, 
than it isnow.” This talk about the decadence of 
the bar is nonsense and cant. The bar of this State 
or of this country has not fallen away in morals, 
in manners, or in learning. It is as pure and hon- 
orable, as well behaved, and a great deal more 
learned than it ever was in former times. To be sure, 
there are a good many more disreputable men in the 
profession than previous to 1840, but that is simply 
because there are a great many more lawyers. 
There are no more black sheep in proportion to the 
number of the flock than in the halcyon times to 
which the committee fondly turn. And as for 
learning, we say, without fear of contradiction, that 
the appeals in the ultimate tribunal of this State are 
argued with a breadth and prodigality of learning 
never paralleled in the old times. There are scores 
of lawyers in this State to-day more learned than 
the most erudite and most celebrated of the former 
generation, and only less distinguished because pro- 
fessional learning is now so common as to have lost 
its singularity. Let us have done with this cant 
about the decadence of the bar, the unfailing re- 
source of the laudator temporis acti. The simple 
truth about the matter is, that a few bad men were 
tolerated on the bench and in political power in the 
city of New York, by the laity of both political 
parties, until neither party could endure them any 
longer, and they were deprived of their power by 
the efforts of a few devoted lawyers, and now the 
city of New York rings with pious ejaculations 
about the decadence of the bar during the present 
generation. Let the city wash its own dirty linen; 
we object to its hanging it out to dry in the country. 
We are glad to see, however, that the committee 
think that things are not quite so bad with them as 
they were, for the chairman informs us, in a meta- 
phor which suggests the spectacle of all the city bar 
getting up in the morning and taking their bath, 
‘*that about 1870 the bar awoke to a higher sense of 
its duties, and a wave of reform set in which is still 
on the increase.” 

2. It seems to us that the best legal education 
would be attained by combining attendance on law 
lectures with a practical clerkship. Each of these 
modes of acquiring legal knowledge has its limita- 
tions. A lawyer who goes into practice with no 
preparation beyond a clerkship is painfully deficient 
in a knowledge of legal principles, and one who 
simply has attended lectures is ludicrously deficient 
in the ability to apply his knowledge. The lecture 
system is unquestionably the best means of acquiring 
a knowledge of legal principles. We have long 
been of that opinion, and our opinion is not at ali 
strengthened by the resolution of the alumni of 
Columbia College Law School, met in conclave to 
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that effect. 


They would naturally think so, but 
it would be fair to inquire what the young gentle- 
men who never attended law lectures think about it, 
and perhaps fairer yet to inquire what the clients of 
both think about it. The rule of the Court of Ap- 
peals, making one year’s study in a law school only 
equivalent to one year in a law office, is hardly just 
to the student. Other things being equal, the at- 
tendant on law lectures will learn as much of legal 
principles in one year as the student in a law office 
will learn in two years. Nor do we regard nine 
months or a year in a law school as sufficient. If 
we could have our own way, we would exact two 
years’ attendance on lectures and one year’s clerk- 
ship in a law office as a condition for admission 
without examination in open court. 

8. As to the qualifications for admission to the 
law schools;—this is a matter that can safely be 
left to the schools themselves. We think the com- 
mittee lay too much stress on this matter. It seems 
to us, that if a student shows himself entitled to a 
diploma at the close of his term of study, by reason 
of his knowledge of legal principles, he may safely 
be admitted to practice without much regard to his 
general scholarship. We confess we do not see the 
propriety of the rule, at Harvard, that the applicant 
for admission to the law school must have a certain 
knowledge of one language besides English. If it 
were confined to Latin, we might subscribe to it. 
But let all this be left to the faculty of the law 
schools, 

4. As to admission upon examination in open 
court ;— it must be confessed, in the first place, that 
our present system is farcical. There is not enough 
required either of the examiners or of the candi- 
dates. As to the former, we do not like the com- 
mittee’s recommendation of the appointment of a 
permanent board of examiners. It is too cumbrous 
a scheme, and we have too many offices in this 
country already. As to the candidates, under the 
present system, each has perhaps a dozen questions 
to answer, and it may well be that the best man in 
the class will miss most of his questions, and the 
stupidest man will answer most of his. Each should 
be required to answer all the questions, and should 
have reasonable time for reflection, the questions 
should be carefully prepared, and the examiners 
should be different at each term. This can be 
effected in this way: Let the court at each term 
appoint the examiners for the next, and let the ex- 
aminers prepare and print the questions, and require 
answers in writing, on the principle of college ex- 
aminations. In respect to the degree of general 
scholarship to be required, let questions on general 
branches of learning be embraced in the examina- 
tion papers. Why there should be a special exam- 
ination on the subject of book-keeping, as suggested 
by the committee, we cannot conceive. There are a 
score of other subjects equally important. It does 





seem to us, that the rule of the old Supreme Court 
and of the Incorporated Society of Attorneys, re- 
quiring seven years’ clerkship for all, except college 
men, which the committee regard as wiser than the 
present system, is invidious and absurd. The dis- 
tinction is partial and unjust, as well as ineffectual. 
No amount of legal study can supply the lack of 
liberal general education ; and sometimes a collegiate 
education, and liberal professional training, and 
considerable practical professional experience, to 
boot, cannot teach a man even to spell correctly, or 
to quote the Holy Scriptures with accuracy, as is 
evidenced by the report of this committee, in which 
the chairman exhorts the bar “to guard the portal” 
of admission to its ranks, and ‘‘to keep the way 
straight and narrow.” 

5. Finally, we come to the much-mooted privilege 
of certain of the law schools, that their graduates 
may be admitted, on motion, without examination 
in open court. Doubtless, in times past, this priv- 
ilege has been abused. The time was, when a young 
man could be admitted without any professional 
study, except six months’ attendance at the Albany 
Law School. This abuse has been ameliorated by 
the requirement by the faculty of that school that 
candidates shall have studied law for one year in 
addition to the school course. The grant of this 
privilege to the schools amounts to nothing more 
than the appointment of a committee to conduct the 
examination nominally held in open court, or the 
delegation of the power to a permanent board of 
examiners. The duty must needs be delegated to 
some one, and the principal question is, whether the 
agent is a fit one, and as likely to perform the duty 
as well as any other. There is nothing new in the 
idea of granting the privilege; in England, barristers 
have never been admitted by the court, but have 
always been called to the bar by voluntary societies 
of lawyers. The first question to be settled is, 
whether there is any reason for granting the priv- 
ilege to the law schools. If we are right in our 
opinion that the lecture system is the best means of 
conveying legal instruction, then the reason is appa- 
rent,— the privilege is useful in encouraging young 
men to frequent the schools, and thus obtain the 
best education. It is an object to them to have 
their examination conducted in private, with delib- 
eration, by persons with whom they are acquainted, 
and whom they have learned to respect, and it is 
natural that those who are spending their lives in 
imparting legal instruction should be more compe- 
tent to conduct such an examination than any other 
class of persons. Certainly, no examination could 
well be imagined more insufficient and unequal than 
the present examination in open court, and it is 
ridiculous to claim that the latter is a better test 
than the law-school examination. But it is urged 


that the law professors have a direct interest in ren- 
dering the examinations as easy as possible, and in 
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making as many graduates as possible. As to the 
first branch of this objection, we do not think it is 
well founded. Did any college ever acquire large 
patronage for a similar reason? On the contrary, 
would not such a practice recoil, after a while, and 
ruin the reputation and patronage of the institution ? 
And is it not for the interest of the professors to 
keep the students under tuition as long as practica- 
ble? These are sufficient answers to this mercenary 
objection, which very few persons will believe to 
have any foundation when urged against the learned 
and honorable gentlemen, some of whom actually 
are, or have been, judges of our courts, who are at the 
head of the law schools. In regard to the second 
branch of the objection, we must say that we con- 
sider it quite irrelevant. The whole world have a 
right to turn lawyers if they chose, and we do not 
see how the lawyers can help themselves. There is 
nothing alarming in the fact that the law schools are 
sending out great numbers of graduates. The law 
of supply and demand will regulate this matter in 
the long run. Emigrants will soon stop flocking 
to a country if it is found that they will be likely to 
starve there. Nor do we see any terror in the other 
fact that meantime very few are presenting them- 
selves for examination in open court. It shows 
their good sense. It demonstrates their desire for 
the best attainable legal education. The only thing 
to be feared is an influx of ill-educated lawyers. 

Having thus pointed out wherein we cannot as- 
sent to the opinions of the committee, we can cor- 
dially agree with their recommendation, that the 
privileges of the law schools be so modified as to 
‘*prohibit the granting of diplomas to law students, 
unless they shall have attended said schools for at 
least two years, and, during that time, have been in 
actual attendance upon lectures or recitations not less 
than eighteen months.” This lengthened term of 
study will give an opportunity, for instance, for 
some lectures on criminal law, which, a writer in 
the Times complains, is not embraced in the course 
at Columbia College. We also approve the recom- 
mendation ‘‘that no graduate of these schools shall 
be admitted to practice, unless he shall have served 
a regular clerkship of not less than one year in the 
office of a practicing attorney of the Supreme Court ;” 
but whether this should be after graduation, as re- 
commended by the committee, or before, we have 
grave doubt. We believe the student at the law 
school, who has been previously a student in an 
office and has attended the terms of court to some 
extent, has a great advantage over his companions 
who come direct from college. He will thus have 
learned the meaning of many things which he finds 
in the books, and of which the lecturer has not told 
him. But this experience of a year at least he ought 
to have before admission to the bar. 

This whole subject is of vast importance to the 
community, as is shown by the constant discussion 








in the newspapers. Undoubtedly there was a period, 
just after the adoption of the Code, and lasting some 
years, when the popular idea was, that law was to 
be made excessively easy; when it was to be easy 
to gain admission to the bar, and easy to practice 
afterward; when, in short, almost anybody could 
be a lawyer. This idea was strengthened by the 
abuse of the privileges granted the law schools. 
But that time has long since passed, and now there 
is a re-action, when the popular idea is to make law 
very difficult. There is a disposition among many 
who are inside to make the law a sort of aristocracy 
of learning. This is just as dangerous an error as 
the former. The law is neither a public common 
nor a fortress. It is not open to every ‘‘ tramp,” 
nor does it require a siege. Its portals should be 
reasonably guarded, but there is no necessity for 
making the way so strait and narrow as to admit 
only a single file. We should be sorry to see our 
profession retrace its steps. Our motto should rather 
be, nulla vestigia retrorsum. We are not degenerate 
sons of virtuous sires. The croaking of the com- 
mittee is quite out of place. The profession of the 
law has been raised in our day to a height of useful- 
ness and beneficence which our fathers never dreamed 
of. It has been rescued from an artificial, Procus- 
tean tyranny, and converted into a sensible, compre- 
hensive, elastic system, which more nearly answers 
the true idea. We do not believe that, while the 
system has improved, its disciples have degenerated. 
We cannot hope to surpass our fathers in virtue, but 
we may and ought in learning, and in usefulness, 
and it is our conviction that we do. 


a 


EFFECT OF BANKRUPTCY ON PROCEEDINGS 
TO FORECLOSE MORTGAGE IN STATE 
COURT. 


‘(HE Supreme Court of the United States, in Eyster, 

plaintiff in error, v. Gaff et al., has just decided a 
question relating to the effect of bankruptcy on pro- 
ceedings to foreclose a mortgage in a State court. The 
original action was ejectment brought in the terri- 
torial courts of Colorado. The subject in controversy 
is the title to land which one McClure had mortgaged. 
The plaintiffs claim as purchaser under a mortgage 
sale, and the defendant as tenant under McClure. 
Pending the foreclosure proceedings which had been 
instituted in the territorial courts against McClure, he 
had been declared a bankrupt, and the decree of sale 
and foreclosure under which plaintiffs claim title, was 
rendered about a month after the appointment of the 
assignee, and nearly two months after the adjudica- 
tion that McClure was a bankrupt. The counsel for 
defendant maintained that because the assignee was 
vested by the assignment with the legal title to the land, 
and the mortgagee had only an equitable title, there 
remained nothing from the time of the assignment for 
the decree of foreclosure to operate upon, and it could 
not thereafter have the effect of transferring the title 
which was in a party not before the court. Miller, J., 
who delivered the opinion of the court, held that this 
position could not be maintained for the reason that 
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if, when the jurisdiction of the court has once attached, 
it could be ousted by the transfer of the defendant’s 
interest, there would be no end to the litigation, and 
justice would be defeated by the number of these 
transfers. Another reason is that, when such a suit 
is ended by a final decree transferring title, that title 
relates back to the date of the instrument on which the 
suit is based or to the commencement of the suit, and 
the court will not permit its judgment or decree to be 
rendered nugatory by intermediate conveyances. If 
there was any reason for interposing, the assignee 
could have had himself substituted for the bankrupt, 
or made a defendant on petition. If he chose to let 
the suit proceed without such defense, he stands as 
any other person would on whom the title had failen 
since the suit was commenced. It is a mistake to sup- 
pose that the bankrupt law avoids of its own force all 
judicial proceedings in the State or other courts the 
instant one of the parties is adjudged a bankrupt. 
The debtor of a bankrupt, or the man who contests 
the right to real or personal property with him, loses 
none of his rights by the bankruptcy of his adversary. 
The same courts remain open to him in such contests, 
and the statute has not divested those courts of juris- 
diction. If it has for certain classes of actions con- 
ferred a jurisdiction for the benefit of the assignee on 
the United States courts, it is concurrent with and 
does not divest that of the State courts. Smith v. 
Mason, 14 Wall. 419; Marshall v. Knox, 16 id. 501; Mays 
v. Fritton, 20 id. 414; Doe v. Childress, 21 id. 642. 
——___—- 
COURT OF APPEALS ABSTRACT. 
APPEAL. 

From orders reversing or affirming proceedings of 
railroad commissioners.— The power to institute, con- 
trol and review the proceeding of commissioners in 
street opening cases, and in cases of taking lands for 
railroad purposes, is given to the Supreme Court as the 
court of the constitution, and not to the judges 
thereof —in such a way'that they must act as a tribunal 
of inferior jurisdiction created by statute, or as com- 
missioners appointed by the legislature. It follows 
that at Special Term the court has all its powers in 
dealing with these cases, among which, is the power to 
control all the proceedings had before it, and to set them 
aside on sufficient cause shown. Where cause is shown 
for setting aside an order confirming a report of com- 
missioners, or for setting aside the order appointing 
the commissioners, it is for the court to judge of the 
sufficiency thereof. If there be not an entire lack of 
merit, the motion, whether it shall be granted, is a 
question of discretion, and the exercise of that dis- 
cretion may be questioned and reviewed at General 
Term, but not in the Court of Appeals. N. Y. C. & H. 
R. R. Co. y. Cunningham. Opinion by Folger, J. 

A. P. Laning, for appellant. 

Spencer Clinton, for respondent. 

(Decided Jan. 25.] 
BOUNDARY. 

Upon a highway: construction of grant: easement.— 
Whether a grant of lands bounded by a street, high- 
way or running stream, extends to the center of such 
street, highway or stream, or is limited to the exterior 
line or margin thereof, depends upon the intent of the 
parties to the grant, as manifest by its terms; and 
while the presumption is in every case that the grantor 
does not intend to retain the fee of the soil within 
the lines of the street or under the water, no par- 








ticular word or form of expression is necessary to 
overcome such presumption. It is, however, not suffi- 
cient to exclude from the operation of the grant the 
soil of a highway usque ad medium filum, that the 
grant is made with reference to a plan annexed, the 
measuring or coloring of which would exclude it, or 
by lines and measurements which would only bring 
the premises to the exterior line of the highway; or 
that they are bounded generally by the line of the 
highway or along the highway, or by any similar 
expression, 

Plaintiff and defendant both claimed to be entitled 
to the sole and exclusive possession and beneficial 
enjoyment of certain premises situate in Buffalo. Both 
parties derived title from a common source, that of 
the defendant being prior, in point of time, to that 
under which the plaintiff claimed. The original pro- 
prietors, being the owners of a large tract of land in 
the city of Buffalo, subdivided the same into lots, 
making a map thereof, upon which was designated a 
street, called Garden street, sixty-three feet in width, 
and conveyed the several lots to different grantees, 
with reference to the map. The premises of the de- 
fendant were conveyed to one 8., and bounded upon 
Garden street on the west, but the grant described the 
granted premises as commencing at the intersection 
of the exterior lines of two streets, of which Garden 
street is one. The defendant, as the grantee of 8., 
claimed that the grant carried the fee to the center of 
the street subject to the public easement, and that the 
width of the street having been reduced by twenty 
feet upon each side, he is the owner of that twenty 
feet divested of the easement. Held (affirming the 
judgment of the general term). (1) that defendant’s 
title under the grant extended only to the exterior 
line of the street — the starting point of the grant con- 
trols the other parts of the description, and that being 
at the exterior line of the street, the lines along the 
two streets were necessarily confined to the exterior 
lines of the street, so as to connect at the starting 
point; (2) that the fact that the exterior line of Gar- 
den street had been changed, did not change the 
boundary line of defendant, so as to preserve his front- 
age on the street; (3) defendants’ lot having been sold 
with reference to the map bounding it on Garden 
street, defendant had an easement in the premises in 
question, and this easement was not destroyed or ex- 
tinguished by his assertion of a right to the fee, or by 
his inclosing the land; (4) that a judgment for the 
plaintiff for the possession, subject to the easement, 
was proper. 

In order to extinguish an easement by the acts of its 
owner, such acts must indicate an intention to ex- 
tinguish it; nothing short of an intention to abandon 
the right will operate to extinguish it, unless otber 
persons have been led by such acts to treat the servient 
estate asif free of the servitude. Ib. White’s Bank 
of Buffalo v. Nichols. Opinion by Allen, J. 


S.S. Rogers, for plaintiff. 

J. A. Allen, for defendant. 
[Decided Feb. 1.] 

EVIDENCE. 

Upon indictment for murder: of facts indicating 
motive: objections to evidence : statements of prisoner.— 
Defendant was indicted and convicted of murder. 
The evidence against him was circumstantial. The 
deceased was at the time of the homicide sitting in 
a room with her brother G., and was shot through a 
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window, part of the charge also striking G. Upon the 
trial the prosecution were permitted to prove by the 
brother G. that he was the defendant in suits brought 
against him by the prisoner before the homicide, and 
the nature of the suits. Held,noerror. The evidence 
was admissible as bearing upon the existence of a mo- 
tive on the part of the prisoner to commit the murder. 
It was left uncertain whether the design of the guilty 
party was to kill G. or the deceased, as both were in a 
position to be reached by the discharge of the gun or 
pistol. It is always competent on a trial of this char- 
acter to show the relations between the prisoner and 
the person against whom the murderous act was 
directed. 

Defendant’s counsel claimed on appeal that parol 
evidence of the object of the suits could not be 
given, and that the pleadings were the best evidence 
of the issue in the action, and should have been pro- 
duced. At the trial the evidence was not objected to 
on this ground ; the objection made being general. 
Held, that defendant should have specifically objected 
to the form of the evidence, and that, in the absence 
of specific ground of objection, it must be assumed 
that the question intended to be raised by the objec- 
tion made was as to the competency of proof of the 
fact to which the question related, and not to the 
mode of proving it. 

A person arrested on a charge of murder was asked 
by the officer making the arrest, when brought to the 
sheriff's office, if he desired to make any statement of 
his whereabouts on the day of the homicide, and was 
informed by the officer that if he desired to do so he 
would reduce the statement to writing for him, and 
the prisoner replied that he did, and he then proceeded, 
without any request being made at any time that he 
should do so, to make his statement. Held, that a wit- 
ness who was present and heard the conversa‘‘on could 
give it in evidence. The statement was voluntary, al- 
though made after the arrest and while in actual cus- 


tody. (People v. Rogers, 15 .N. Y.9; Peoyle v. Wentz, 
37 id. 303.) Murphy v. People. Opinion by An- 
drews, J. 


James Emmott and H. Daily, for plaintiff in error. 

Seth B. Cole, for defendant in error. 

[Decided Jan. 18.) 

NOVATION. 

Agreement to pay debts of another: who may have 
benefit of. —Defendant, upon the purchase by her of the 
property of a firm, assumed the payment of the firm 
debts, which included three promissory notes, held by 
N. No particular debts were, however, specified. Be- 
fore maturity these notes were transferred to plaintiff 
in good faith, for value. In an action upon the notes, 
defendant offered a note of N.’s with the indorsement 
of the payee in evidence as a set-off or counter-claim. 
This note was rejected. Held, error (reversing the 
judgment below, 6 N. Y. Sup. 183). The theory upon 
which third persons are allowed to maintain an action 
on such a promise is that the promise in legal effect 
is a promise to pay to the creditors who are such at the 
time the promise is made the debts owing to them by 
the person from whom the consideration moves. The 
debtor’s obligation is to them alone, and they acquire 
through the promises additional security for the pay- 
ment of their debts. This security will pass on an as- 


signment of the debt to the assignee as an incident, 
and he may enforce it, but the assignee takes it by a 
derivative title from the assignor, and no direct con- 
tract is created by the assignment of the debt between 





him and the promisor. When defendant’s promise 
to the firm was made, N. owned the notes in suit, and 
he was the person for whose benefit, in part, the prom- 
ise was made, and not the plaintiff, who then had no 
interest in the notes; and the plaintiff, therefore, as 
to the promise, stood in the place of N., and in the 
position of his assignee. The defendant had the same 
right as to set-off as he would have had before the Code, 
had the action been brought in the name of N. The 
production of the note of N. with the indorsement of 
the payee was prima facie evidence of defendant's title, 
and it was a proper set-off. 

The case was distinguished from Lawrence v. Fox, 20 
N. Y. 268, and subsequent decisions, on the ground 
that the promise upon which the action was based was 
generally to pay the debts of the firm without speci- 
fication of the particular debts or naming the creditors 
of the firm. It was also held that it was an immaterial 
circumstance in determining the question to whom 
the promise was made, that the debts were upon nego- 
tiable instruments. Barlow v. Myers. Opinion by 
Andrews, J. 

[Decided Jan. 25.] 


LANDLORD AND TENANT. 

Action for rent. — Defendants set up in their answer 
asa defense and counter-claim an eviction from the 
premises ana damage to their goods by water and ex- 
posure from acts of plaintiff in making certain changes 
in the premises. The lease expressly provided that the 
changes and alterations in the premises might be made. 
There was no negligence shown on the part of the 
plaintiff in making the charges. Held (affirming 
the judgment below, 4 Hun, 78), that the facts 
alleged in the answer constituted no defense. Mat- 
thews v. Mayberg. Opinion by Earl, J 

Lewis Sanders, for appellant. 

William O. Judge, for respondent. 


(Decided Jan. 18.] 
PRACTICE. 


1. Motion for new trial: exceptions to order denying 
appeal.— The denial of a motion for a new trial upon 
the merits is not the proper subject of an exception. 
Upon the denial of a motion for a new trial the party 
making it has all the rights given by the Code without 
an exception. He can appeal from the order denying 
the motion to the General Term, and can there have a 
review of the whole case upon the facts as well as 
upon questions of law. Upon an appeal from a judg- 
ment entered upon a verdict the General Term can 
only review error of law upon exceptions taken at the 
trial, and the review in the Court of Appeals is con- 
firmed to the same exceptions. Matthews v. Mayberg. 
Opinion by Earl, J. 

(Decided Jan. 18.] 

2. Examination of parties.—The plaintiff in an action 
pending may, under section 391 of the Code, examine 
the adverse party on oath before the service on him of 
a complaint, and for the purpose of obtaining the facts 
on which to frame a complaint. 

Per Folger, J.—‘‘ It is doubtful whether the testi- 
mony of one who is likely to be a party to an action 
not yet commenced may be perpetuated under the 
Revised Statutes, above cited (2 R. S. 398), for they 
deal only with witnesses, and not with a party to an 
action, either real or prospective. We express no 
decided opinion as to this. We do hold that but for 
the 391st section, construed as we can construe it, a 
party to an action cannot be examined after process 
served, and before complaint served.”’ 


























THE ALBANY LAW JOURNAL. 


147 











If the affidavit upon an application for an order to 
examine a party discloses such a case as gives the 
judge the power to act, what action he will take is dis- 
cretionary with him, and is not reviewable in the Court 
of Appeals. 

Upon application for an order for the examination 
of a defendant after action brought, but before the 
service of the complaint, the plaintiff claimed in his 
affidavit that he needed to know the names of persons 
not named in the summons so that he could make 
them parties to the action. The defendant objected 
that, if such persons were made parties, the action 
would be another action, and that to grant the order 
of examination would be to violate section 389 of the 
Code. Held, that the objection was not well made. 
Glenny v. Stedwell. Opinion by Folger, J. 

F. N. Bangs, for appellant. 

R. Sewell, for respondent. 

(Decided Feb. 1.] 
———__—____ 

MEASURE OF DAMAGES FOR FAILURE TO 
PERFORM OFFICIAL DUTY. 
SUPREME COURT OF THE UNITED STATES — OCTO- 
BER TERM, 1875. 


Dow, Plaintiff in Error, v. HUMBERT et al. 


The defendants, Supervisors of a town, failed to perform 
their duty in refusing to place upon the tax-list the 
amount of judgments recovered by plaintiff against the 
town. Held, that plaintiff was entitled to recover only 
nominal damages, the taxable property still remaining 
subject to the judgment, and the right to relief still 
remaining. 

_ to the Circuit Court of the United States 

4 forthe Western District of Wisconsin. 

Mr. Justice MILLER delivered the opinion of the 
Court. 

The defendants are sued by plaintiff for a failure to 
perform their duty as Supervisors of the Town of 
Waldwick, in the county of lowa, Wisconsin, in refus- 
ing to place upon the tax-list the amount of the judg- 
ments recovered by him against that town. By the 
statutes of Wisconsin, no execution can issue against 
tuwns on judgments rendered against them, 
but the amounts of such judgments are to be 
placed, by order of the supervisors, on the next tax- 
list for the annual assessment and collection of taxes, 
and the amount so levied and collected is to be paid 
to the judgment creditor, and to no other purpose. 

The declaration avers due notice served on the su- 
pervisors of these judgments, and demand that they 
be so placed on the tax-list. The first judgment is 
described in the declaration as rendered in the Circuit 
Court for the District of Wisconsin, on the 27th Octo- 
ber, 1870, for $708.90; and the notice to the supervisors, 
set out in the declaration, uses the same language. 
The other judgment is described as rendered in the 
Circuit Court for the Western District of Wisconsin, 
June 10, 1871, for the sum of $1,531.56. 

The answer of the defendants denies that there is 
any such judgment as that first described. And as to 
the second judgment, they say that after it was ren- 
dered the town of Waldwick was divided, and a part 
of it organized into the new town of Moscow; that 
thirty-seven per cent of the judgment was collectible 
from that town, and that it was not the duty of the 
defendants to levy the whole judgment on the prop- 
erty of the citizens of Waldwick. 

On these issues the parties went to trial before a 
jury. In support of the issue as to the existence of the 








first judgment plaintiffs introduced a copy of a record 
of a judgment between the same parties, for the same 
amount, and of the same date as that described in the 
declaration, in the Circuit Court for the Eustern Dis- 
trict of Wisconsin, to which defendants objected be- 
cause it varied from the judgment described in the 
declaration, and in the notice given to defendants to 
place it on the tax-list. The court sustained the ob- 
jection, and this ruling is the ground of the first assign- 
ment of errors. The argument of counsel on this 
branch of the case rests mainly on the ground of the 
sufficiency of the notice to the supervisors. But the 
question before that is whether such a judgment was 
admissible under the pleadings as they stood. There 
had been for many yearsa Circuit Court for the Dis- 
trict of Wisconsin. Shortly before this judgment 
was rendered the district was divided into two dis- 
tricts, and the Circuit Courts were by the express lan- 
guage of the act of Congress called the Circuit Court 
for the Eastern District and the Circuit Court for the 
Western District respectively. There was no such court 
in existence at the date of the judgment offered, as the 
Circuit Court for the District of Wisconsin, and the 
defendants were justified in pleading nul tiel record to 
a declaration founded on a judgment of that date in 
that court. And on this issue as it stood when the 
record of a judgment in the Circuit Court for the East- 
ern District was offered, it did not prove a judgment 
in the Circuit Court for the District of Wisconsin. 

If plaintiff had asked leave to amend his declaration 
by inserting the word eastern before district in his first 
count, in describing his judgment, it would no doubt 
have been granted, and the question would then have 
arisen as to the sufficieucy of notice to the supervisors, 
the notice containing the same mistake But on the 
plea of nul tiel record of a judgment of the Circuit 
Court for the District of Wisconsin, it is clear a judg- 
ment of the Circuit Court for the Eastern District of 
Wisconsin is not evidence of such a judgment. 

Plaintiff having introduced a record of his judg- 
ment for $1,531.56 in the Western District of Wisconsin, 
and notice and demand as to that to the supervisors, 
the defendants were permitted, as the court said, 
solely in mitigation of damages, to offer the record of 
the division of the township and resolutions of the 
board, adopted after this suit was brought, directing 
the town clerk to place this latter judgment, with its 
interest, on the tax-list in November, 1872, to which 
exceptions were taken, and thisconstitutes the ground 
of the second and third assignments of error. They 
will be considered in connection with the fourth and 
last assignment. 

This being all the testimony, plaintiff requested the 
court to charge the jury that the plaintiff was entitled 
to recover of the defendants the amount of both these 
judgments, with interest from their date; and this 
being refused, he asked the same instruction as to the 
second judgment, which was refused. Exceptions 
were taken to both these refusals, and to the follow- 
ing language in the charge which the court did deliver: 

“The jury are instructed upon the whole evidence 
in the case that the plaintiff is entitled to recover 
nominal damages from the defendants by reason of 
their failure to direct the levy of the tax in question. 
The plaintiff is not entitled to recover any more, be- 
cause he has not shown that he has suffered any in- 
jury from the neglect or omission of the defendants to 
cause the clerk to put the judgment on the next tax- 
roll of the town.” 
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The whole case turns upon the soundness of this lat- 
ter instruction, representing as it does the converse of 
that which the plaintiff asked and which was refused. 
And the single question presented is whether these 
officers, by the mere failure to place on the tax-list, 
when it was their duty to do so, the judgment recov- 
ered by plaintiff against the town, became thereby 
personally liable to plaintiff for the whole amount of 
said judgment, without producing any other evidence 
of loss or damage growing out of such failure. 

It is not easy to see on what principle of justice the 
plaintiff can recover from defendants more than he 
has been injured by their misconduct. 

If it were an action of trespass there is much author- 
ity for saying that plaintiff would be limited to actual 
and compensatory damages, unless the act were accom- 
panied with malice or other aggravating circumstan- 
ces. How much more reasonable that, for a failure to 
perform an act of official duty, through mistake of 
what that duty is, plaintiff should be limited in his 
recovery to his actual loss, injury, or damage? 

Indeed, where such is the almost universal rule for 
measuring damages before a jury, there must be some 
special reason for a departure from it. 

In the case before us it must be presumed that the 
taxable property of Waldwick township remains to- 
day as it was when the levy should have been made. 
That a levy this year would as surely produce the 
money as if it had been made last year. The debt is 
not lost. The right to recover remains. The property 
liable to its satisfaction and the means of subjecting 
it to that use are still open to plaintiff. The only loss, 
then, is the delay, unless it may be the cost and ex- 
pense of the unavailing effort to have the debt levied 
on the tax of the previous year; and this, if proved, 
could have been recovered under the instructions. 
For mere delay in paying a moneyed demand the law 
has long recognized interest as the only damages to be 
recovered, and this interest is by law added to the 
assessment when placed on the tax-list. If A, by the 
highest class of express contract, say a promissory note 
or bond, promise to pay B ten thousand dollars ona 
day fixed, and fail to do it, B can only recover inter- 
est for the delay, though he may have depended on 
that money to save his homestead from sacritice, and 
has lost it by reason of that failure. So aman buying 
real estate may improve, adorn, and have it grow in 
his hand to a value ten times what he gave for it. 
But if he loses all this by a failure of his title, he can 
only recover of the warrantor the sum which he gave 
for theland. These are apparent hardships. But wis- 
dom and experience have shown that the danger of 
holding persons liable for these remote consequences 
of the violation of their contracts is far more serious 
in its consequences than occasional failure of full com- 
pensation by the application of the rule of interest for 
delay, and of the purchase-money in a suit on a war- 
ranty of title to lands. 

**Damages,”’ says Mr. Greenleaf, “are given as a 
compensation, recompense, or satisfaction to the plain- 
tiff for any injury actually received by him from the 
defendant. They should be precisely commensurate 
with the injury, neither more nor less, and this 
whether it be to his person or estate.”’ (2 Greenleaf’s 
Evidence, § 253.) And without entering into the ques- 
tion whether this rule excludes what are called exem- 
plary damages, which are not claimed here, we think 
this definition of the principle on which damages are 
awarded in actions at law, a sound one. 





The expense and cost of the vain effort to have the 
judgment placed on the tax-list; the loss of the debt, 
if it had been lost; any impairment of the efficiency 
of the tax levy, if such there had been; in short, any 
conceivable actual damage the court would have al- 
lowed if proved. But plaintiff, resting solely on his 
proposition that defendants by failing to make the 
levy had become his debtors for the amount of his 
judgment, asked for that and would accept no less. 

Counsel for plaintiff relies mainly on the class of 
decisions in which sheriffs have been held liable for 
the entire judgment for failing to perform their duty 
when an execution has been placed in their hands. 
The decisions on this subject are not harmonious; for 
while it has been generally held that on a failure to 
arrest the defendant on a capias, or levy an execution 
on his property, or to allow him to escape when held a 
prisoner, the amount of the debt is the presumptive 
measure of damages, it has been held in many courts 
that this may be rebutted or the damages reduced by 
showing that the prisoner has been re-arrested, or that 
there is sufficient property subject to levy to satisfy 
the debt, or other matter showing that plaintiff has 
not sustained damages to the amount of the judg- 
ment. This whole subject is fully discussed and the au- 
thorities collated in Sedgwick on Damages, pp. 506-525. 
Richardson v. Spence, 6 Ohio, 13. But without going 
into this disputed question we are of opinion that 
those cases do not furnish the rule for the class to 
which this belongs. 

The sheriff, under the law of England, was an officer 
of great dignity and power. He was also custodian of 
the jail in which all prisoners, whether for crime or 
for debt, were kept. He had authority in all cases, 
when it was necessary, to call out the whole power of 
the county to assist him in the performance of his 
duty. The principle of the sheriff’s liability here as- 
serted originated, undoubtedly, in cases of suit for an 
escape. Imprisonment of the debtor was then the 
chief if not the only mode of enforcing satisfaction of 
a judgment for money. It was a very simple, a very 
speedy, and a very effectual mode. The debtor being 
arrested on a capias, which was his first notice of the 
action, was held a prisoner, unless he could give bail, 
until the action was tried. If he gave bail, and judg- 
ment went against him, his bail must pay the debt, or 
he could be re-arrested on a capias ad sdtisfaciendum, 
and if he had given no bail he was holden under this 
second writ until the money was paid. To permit 
him to escape was in effect to lose the debt, for his 
body had been taken in satisfaction of the judg- 
ment. Inasmuch as the object of keeping the defend- 
ant in prison was to compel the payment of the debt 
through his desire to be released, the plaintiff was en- 
titled to have him in custody every hour until the debt 
was paid. 

It is also to be considered that for every day’s ser- 
vice in keeping the prisoner the sheriff was entitled to 
compensation by law at the hands of the creditor. 
Williams v. Mostyn, 4M. & W. 153; Williams v. Grif- 
fith, 3 Exch. 584; Wylie v. Bird, 4 Q. B. 566; 6 id. 468. 

With the means in the hands of the sheriff for safe- 
keeping and rearrest, with the escape of the debtor, 
almost equivalent to a loss of the debt, and with com- 
pensation paid him by plaintiff for his service, it is not 
surprising that when he negligently or intentionally 
permitted an escape, he should be held liable for the 
whole debt. 

How very different the duties of the ciass of officers 
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to which defendants belong, and the circumstances 
under which their duties are performed. There is no 
profit in the office itself. It is undertaken mainly from 
a sense of public duty, and if there be any compensa- 
tion at all, it is altogether disproportionate to the re- 
sponsibility and trouble assumed. They are in no 
sense the agents of creditors, and receive no compen- 
sation from holders of judgments and other claims 
against the town for the collection and payment of 
their debts. There are no prisons under their control, 
no prisoners committed to their custody, no posse 
comitatus to be brought to their aid. But without 
reward, and without special process of a court to back 
them, they are expected to levy taxes on the reluctant 
community at whose hands they hold office. To hold 
that these humble but necessary public duties can 
only be undertaken at the hazard of personal liability 
for every judgment which they fail to levy and collect, 
whether through mistake, ignorance, inadvertence or 
accident, as a sheriff is for an escape, without any 
proof that the judgment creditor has lost his debt, or 
that its value is in any manner impaired, is a doctrine 
too harsh to be enforced in any court where imprison- 
meut for debt has been abolished. 

The case of The King, at relation Parbury, v. The 
Bank of England, Dougl. 524, is cited as sustaining the 
plaintiff in error. It was an application for a man- 
damus to compel the governor and company of the 
Bank of England to transfer stock of the bank. The 
writ was denied On several grounds, among which, as 
a suggestion, Lord Mansfield said that ‘‘ where an ac- 
tion will lie for complete satisfaction (as in that case), 
equivalent to a specific relief, and the right of the 
party applying is not clear, the court will not inter- 
pose the extraordinary remedy of a mandamus.” He 
then shows that the right of the party in that case to 
have the transfer made was notclear. As this was not 
an action against the officers of the bank for dam- 
ages, the remark that there was other relief is only 
incidental, and the point as to the measure of dam- 
ages was not in issue. 

A note to the principal case shows that an action of 
assumpsit was afterward brought and compromised 
before final judgment. But on the whole case there is 
no discussion of the measure of damages; and that 
question remained undecided. The case of Clark v. 
Miller, 54 N. Y. 528, decided very recently in the Com- 
mission of Appeals, appears to be more in point. It 
was an action against the supervisor of the town of 
Southport, Chemung county, for refusing to present 
to the board of supervisors of the county plaintiff’s 
claim for damages as re-assessed for laying out a road 
through his land. 

The court, without much discussion of the principle, 
holds the defendant liable for the full amount of the 
re-assessment, on the authority of The Commercial 
Bank of Buffalo v. Kortright, 22 Wend. 348. 

That case was decided in the Court of Errors in 
1839. It was an action for refusing to make a transfer 
of stock of the bank. The chi ncellor (Walworth) was of 
opinion that the extent of tue damages was the de- 
preciation of the stock, and not its full value; and of 
this opinion were four senators. 

In the case of The People v. The Supervisors of Rich- 
mond, 28 N. Y. 112, also before the court in 20 N. Y. 252, 
the relator had sued out a writ of mandamus requir- 
ing the supervisors to audit his claim for damages as- 
sessed for land taken asa highway. The supervisors 
made a return to the writ, which, proving false, the 





Supreme Court rendered a judgment against them 
personally for the claim of $200, and for $84 damages 
for delay. The Court of Appeals said that, as the re- 
turn of the supervisors was false, and the relator had 
been kept out of the money to which he was entitled 
from the town, the supervisors may be properly made 
liable in damages to the extent of the interest upon 
the $200, to wit, $84, and they affirm the judgment as 
to the $84, and reverse it as to the $200, for which they 
order a peremptory writ of mandamus. 

This answer accords precisely with our views, and 
we think it of equal authority with Clark v. Miller, 
above cited in 54 New York. 

We are of opinion that, in the absence of any proof 
of actual damages in this case, the defendants were 
liable to nominal damages and to costs, and no more. 

If we are correct in this, the evidence of the divis- 
ion of the township, and that the supervisors had ac- 
tually placed the judgment of plaintiff in the tax-list 
of the next year, were properly received in mitigation, 
at all events did him no harm, as he had proved no 
actual loss or injury. 

The judgment of the Circuit Court is affirmed. 

Mr. Justice CLIFFORD dissenting. I dissent from 
the opinion and judgment of the Circuit Court in this 
case, because the instruction given by the Circuit 
Court to the jury was erroneous. Plaintiffs were en- 
titled at least to the actual damages sustained by them 
in view of the whole evidence. Unless the plaintiffs 
in such a case may recover something more than nom- 
inal damages, the debt becomes valueless, as the same 
conduct by the supervisors may be repeated indefi- 
nitely, and the rule necessarily leads to practical repu- 
diation. 





>—_—_———_— 
UNITED STATES SUPREME COURT DECISIONS. 
CONTRACT. 

Carrying mails.— No. 589. Roberts and Dickerson, 
Trustees of Sloo, v. The United States. Appeal from 
the Court of Claims.—This was the reversal of a pro 
forma judgment of the Court of Claims to enable an 
appeal to this court. The claimants claimed, under 
an alleged enlargement of a contract made with their 
principals in 1851 for carrying the mails between New 
York and various southern ports, rendered necessary 
by the discovery of gold in California, which occa- 
sioned a demand for largely increased mail facilities. 
The post-office department was unwilling to stipulate 
for any fixed sum as additional compensation, but 
agreed with the plaintiffs that the service should be per- 
formed and the question of compensation be decreed 
by Congress. Subsequently, in 1870, Congress referred 
the matter to the Court of Claims to determine what 
was due under the rates of compensation which had 
governed the contracts. It is here held that the post- 
office department was authorized to enlarge the con- 
tract as the necessities of the service demanded it; 
that the labor was performed and should be paid for 
at the established rates per pound for the extra amount 
carried; that, as between private parties, there could 
be no doubt as to the liability for the extra service, 
and that the same rules should apply to the govern- 
ment. Mr. Justice Bradley delivered the opinion. 
Dissenting, Justices Swayne, Davis and Strong. The 
amount of the claim is $1,031,000. 


CONTRACTOR. 
Settlement with government.— No. 704. The United 
States v. The Corliss Steam Engine Company. Appeal 
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from the Court of Claims.— In this case it is held that 
upon a final settlement between a contractor and a 
department'of the government where all the facts are 
known and fully understood by the parties, the settle- 
ment is equally binding upon the government as upon 
the contractor. Such settlement cannot be disre- 
garded by the government, at all events without re- 
storing to the contractor the status he occupied before 
the contract was made. Hence the claimant, having 
delivered to the proper officer of the navy department 
certain machinery and materials, and received a certi- 
ficate fora certain sum in consideration therefor, after 
a full understanding of the facts, the settlement is a 
finality. 
LIFE INSURANCE. 

Statements as warranties.— No. 132. The Etna Life 
Insurance Company, of Hartford, v. France and Wife. 
Error to the Circuit Court for the Eastern*District of 
Pennsylvania.— In this case the court re-affirmed the 
decision of the case of Jeffreys v. The Economical In- 
surance Company, made last term, that the statements 
and declarations made in the application for a policy 
of insurance shall be true. This stipulation is not to 
be made as to important or material statements only, 
or to those supposed to be material, but as to all state- 
ments. The statements may not come up to the de- 
gree of warranties. They may not be representations 
even. Statements and declarations is the expression— 
what the applicant states and what he declares. If he 
makes any statement in the application it must be 
true; so of his declarations. A faithful performance 
of the agreement is made an express condition to the 
existence of a liability on the part of the company. 
In this cause it was claimed and is found that false 
declarations were made as to the age and physical con- 
dition of the applicant. Reversed. Mr. Justice Hunt 
delivered the opinion. 


————— 
RECENT AMERICAN DECISIONS. 
CRIMINAL LAW. 


Homicide : provocation: sanity of accused.— Lynch, 
suspecting that his sister was in the act of adultery, lis- 
tened at the door of herchamber, and being confirmed 
in hissuspicions, took his knife from his pocket, opened 
it, and forced thedoorin. He found her rising from the 
bed, undressed, and a man in bed; he stabbed the man 
three times with the knife; of one of the strokes the 
man died. Held, that the provocation was not sufli- 
cient to reduce the killing to voluntary manslaughter. 
Per Starrett, P. J. Lynch v. Commonwealth, 77 Penn. 
St. 205. 

Where the killing is admitted and insanity is alleged, 
the prisoner must satisfy the jury that insanity ex- 
isted when he did the act; a doubt as to insanity will 
not justify an acquittal. Ib. 

The law presumes sanity; if no insanity is shown, 
and the person was sane shortly before and after- 
ward, the presumption is of sanity at the time of the 
act. Ib. 

HUSBAND AND WIFE. 

Chattel mortgage given by husband: animals on wife’s 
farm.—A husband gave a chattel mortgage upon a 
span of horses in use on his wife’s farm, and ab- 
sconded. The mortgagee, without making any de- 
mand for them, replevied them for breach of the con- 
dition of the mortgage. Held, that the mere presence 
of the horses on the farm did not make the wife a 
wrong-doer, and that the mortgagee was at least bound 








to present his claim to her, to be recognized or rejected, 
before he could lawfully subject her to the costs of a 
suit. Campbell v. Quackenbush Supt. Ct., Mich., Jan., 
1876. 

In replevin brought against a wife upon a liability 
incurred by her husband, who had absconded, testi- 
mony of what the husband had said and done was in- 
admissible, unless the acts or statements had been in 
her presence or with her knowledge. Ib. 


MEASURE OF DAMAGES. 





Conversion.—The measure of damages in trover for 
coversion by an involuntary trespasser is the market 
value of the property at the point where it is sold by the 
trespasser, less the amount expended in bringing it to 
market; where, however, it is not sold, or the market 
value does not cover the expense, the measure of dam- 
ages is its value when first taken, together with any 
profits that might be derived from its value in the 
ordinary market, with interest. So held, where tim- 
ber was cut by mistake on another's land, made up, 
carried away and sold. Winchester v. Craig, Sup. Ct., 
Mich., Jan., 1876. 

PARENT AND CHILD. 


Right of parent to child’s wages.— Plaintiff was 
present and assenting when his minor daughter en- 
tered into a contract in writing with a school board, as 
teacher, which was signed by herin her own name, 
and not by him. In the absence of other proof of any 
intention on his part to relinquish his right to her 
wages, held, that he may maintain an action against 
the board for such (unpaid) wages. Monahun v. School 
District No. 1, Sup. Ct., Wis., Oct., 1875. 

SLANDER. 

Words actionable per se: modified meaning of word 
“thief .”’— Plaintiff and defendant had been partners; 
defendant said of plaintiff, ‘‘These books (meaning 
the firm books of the parties) must be in court. For 
he is a swindler and thief, and stole $8,000 from me.” 
Held, on demurrer, (1) that the words recited, unquali- 
fied by averment, are actionable per se, as they charge 
a crime; (2) that if it appeared from the complaint 
that the words were spoken and understood merely as 
charging that plaintiff had made false entries in the 
account books of the firm, and in that manner alone 
had stolen from the defendant, and in that sense alone 
was a thief, the words would not be actionable per se, 
and the complaint would be bad for lack of an aver- 
ment of special damage. Stern v. Katz, Sup. Ct., Wis., 
Oct. 1875. 

USAGE. 

Evidence of.— A coal company, indebted to defend- 
ants, engaged them to sell their coal; defendants em- 
ployed brokers to sell for them; in settlement with 
the company, they charged commissions paid the 
brokers; in a suit by the company to recover back the 
commissions, evidence was proper that it was usual 
and customary in the Philadelpbia coal trade, where 
the business was transacted, to sell through the agency 
of brokers. Carter v. Philadelphia Coal Co.,77 Penn. 
St. 286. 

‘‘ Usual and customary,” imports such a fixed and 
established usage as to be declared general by the 
trade. Ib. 

All the elements of a custom necessary to make alaw 
need not be proved. Ib. 

Usages of a particular trade are presumed to be 
known to those engaged in it; they are supposed to 
have entered into the contract. Ib. 
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CONDITIONS IN PARDON—PROCEEDS OF 
PROPERTY CONFISCATED. 


N Osborn et al. v. United States, the Supreme Court 
of the United States has just decided the follow- 
ing points, Field, J., delivering the opinion: 1. A 
pardon by the President restores to its recipient all 
rights of property lost by the offense pardoned, unless 
the property has by judicial process become vested in 
other persons, subject to exceptions prescribed by the 
pardon itself. 2. A condition annexed to a pardon, 
that the recipient shall not by virtue of it claim any 
property, or the proceeds of any property, sold by the 
order, judgment, or decree of a court under the con- 
fiscation laws of the United States, does not preclude 
him from applying to the court for the proceeds of 
money-bonds secured by mortgage, confiscated, the 
proceeds being collected by the officers of the court in 
part by voluntary payment by the obligors, and in 
part by sale of the lands mortgaged. The condition is 
only intended to protect purchasers at judicial sale, 
decreed under the confiscation laws, from any claim 
of the original owner, for the property sold or the 
purchase-money. 3. The proceeds of property confis- 
cated paid into court, are under the control of the 
court until an order for their distribution is made, or 
they are paid into the hands of the informer entitled 
to them, or into the Treasury of the United States. 
4. Where moneys belonging to the registry of the 
court are withdrawn from it without authority of law, 
the court can, by summary proceedings, compel their 
restitution; and any one entitled to the moneys may 
apply to the court by petition for a delivery of them 


to him. 
————__>-—-_—_—— 


BOOK NOTICES. 


Remedies and Remedial Rights by the Civil Action, according 
to the Reformed American Procedure. By John Norton 
Pomeroy, LL. D., Boston: Little, Brown & Co., 1876. 

‘HE Philosophy of the Code of Procedure has never 
before been written. A complete analysis and classi- 

fication of remedies and remedial rights, with the rea- 

sons underlying them, constitutes a great desideratum. 

The present period marks a grand epoch in the juris- 

prudence of English speaking peoples. It is the epoch 

of codification. Codes have existed in some form or 
other, more or less complete, secular or religious, from 
the very earliest periods of history. Whether we con- 
sider the ‘‘Ten Commandments,” the ‘ Twelve 
Tables,’ ‘‘Magna Charta,’’ or the more complete 
forms of codification, such as the codes of Justinian 
and Napoleon, we find a constant tendency among 
mankind to exhibit the substance of law in visible 
forms. There has been a gradual progression in juris- 
prudence from the indefinite to the definite, from the 
unexpressed to the expressed, from the uncertain to 
the positive. Codification is the natural and inevitable 
result of progression under all legal systems. The 

Romans and their descendants on the continent of 

Europe were the first to fully recognize and effectuate 

this principle of development. Among English speak- 

ing people —among those who have derived their juris- 
prudence principally from the early common law of 

England, codification has not been popular or prac- 

ticable, until within a comparatively recent period. 

Even the Constitution of England may be said to bea 

tradition, and to exist only in the common sense of 

the people, the judgment of the ruling powers, and 
the fragmentary decisions of the courts. Buta great 





portion of the constitutional law of the English speak- 
ing people outside of Great Britain has been put in 
written form. A large number of statutes relating to 
substantive, adjudicative and executive law, has also 
been enacted both in Great Britain, in her colonies 
and in this country. In some of the States of this 
country systematical codification has, to a great de- 
gree, superseded statutory enactments, and in twenty 
States a code of procedure has been adopted similar 
to that which the commissioners, appointed to frame 
the New York Code, produced. The Judicature Act, 
which has recently been put in force in England, is a 
substantial embodiment of the New York Code of 
Procedure. A code of law has been established in 
India and other Asiatic countries. 

It would be sheer blindness not to perceive the fact 
that the jurisprudence of the whole world is rapidly 
and irresistibly tending toward codification. We will 
not attempt at present to explain the reason why codi- 
fication of procedure has preceded codification of sub- 
stantive law, not only in England, but in New York 
and in most of the other States. Nor will we attempt 
to sustain what we regard as the manifest superiority 
of codification over common-law doctrines and decis- 
ions, and over fragmentary legislation, believing 
that whether codes are beneficial or not, whether they 
are the highest product of legal intelligence or not, 
they are inevitably to prevail. 

Mr. Pomeroy in producing this work has evidently 
intended to exhibit the rationale of the New York 
Code of Procedure and kindred Codes. He has at- 
tempted with wonderful success to explain the theory 
which has been wrought out in the unification of all 
forms of procedure, whether legal or equitable. He 
shows clearly that, while the rights of suitors have not 
been changed, the methods of enforcing them have 
been rendered identical in the one simple action. The 
commissioners who framed the New York Code, in 
their report of 1849, state that the object of their 
labors was to procure simplicity, certainty, celerity 
and cheapness in the administration of justice. All 
of these elements would have been produced more 
effectually than they have been, had the entire work 
(instead of a part) of the commissioners been adopted 
by our legislature. Nevertheless, we bel.eve that the 
main object of the promulgators of the Code of Pro- 
cedure has been accomplished — that of rendering the 
pleadings and practice in courts of justice simple, and 
compreheusible to the popular mind. 

Ina country governed by the people it would be im- 
possible long to veil the procedure in courts of justice 
under antiquated and mysterious technicalities. There 
is a tendency even in substantive law to transfer the 
declaration of rights and duties, so far as their general 
forms are concerned, from the hands of the courts to 
those of the legislature. According to the new juris- 
prudence the legislature, representing the present and 
developed wants and desires of society, and aided by 
intelligent and industrious legal minds, is to place in 
compact and comprehensive form the laws regulating 
the rights, powers and duties of the subject. 

Mr. Pomeroy seems to have grasped the theory of 
the new jurisprudence in all its fullness. He exhibits 
great depth of thought, extensive research, and the 
highest powers of generalization. Whether he de- 
scribes the abolition of the distinction between ac- 
tions at law and suits in equity, or the various 
subordinate forms by which the rights of suitors are 








152 





THE ALBANY LAW JOURNAL. 











enforced, he is equally felicitous and philosophical. 
We do not remember to have lately seen a work of so 
high a rank in the philosophy of the law. On page 62 
the author, after showing how we are gradually work- 
ing toward complete codification, recognizes the effect 
in this direction which codification in procedure has. 
He says: ‘The change provided for is not in pri- 
mary rights nor in remedies, but in the methods, 
means, and instruments by which these primary rights 
are to be maintained, and these remedies secured. 
Undoubtedly a removal of all distinction between 
these external means and instruments, as it must pro- 
duce an identity of remedial methods, will tend to 
obliterate all marks of distinction between the two 
great departments of primary rights and duties which 
are called equity and law, and to reduce them in time 
to a condition of oneness.” 

This oneness exists in nearly every country in the 
world except Great Britain and the United States. 
Lord Moncrieff in an address before the British Social 
Science Association advocated the procurement of 
this unity and referred to the existence of the formal 
distinction between law and equity in Great Britain, 
as unparalleled in other civilized countries, and as a re- 
proach to English jurisprudence. He congratulated 
the country on the adoption of the measures expressed 
in the Judicature Act. It isa matter for congratula- 
tion that the State of New York took the lead among 
English speaking people in the reformation of legal 
procedure. We are sorry to say that it has not taken 
the lead officially, in the work of substantive codifica- 
tion, although the work of our codifiers has been 
adopted far and wide, outside of New York. 

Just how far the codification of procedure has car- 
ried us in the great work of law reform, Mr. Pomeroy 
explains in a most lucid and satisfactory manner. His 
exposition of the underlying reasons for the changes 
in procedure is singularly apt and conclusive. The 
German Codes are accompanied with extensive explan- 
ations of their design and of the changes intended to 
be made. These explanations are called ‘‘ Motiven ’— 
the “ motives ”’ or ‘‘reasons why.’’ Mr. Pomeroy’s book 
should be in the hands of every judge and lawyer in 
every State where there is a Code of Procedure to 
assist in understanding the reasons and motives which 
are intended to be embodied in the reformed proce- 
dure. The work is one of such rare merit that we 
cannot recommend or praise it too highly. 

Phases of the Law. ByIrving Browne. San Fran- 
cisco: Sumner Whitney & Company, 1876. 

This little volume, of something less than two hun- 
dred pages, comprises thirteen papers contributed to 
the earlier volumes of the ALBANY LAW JOURNAL, 
and which, at the time, attracted considerable atten- 
tion. ‘‘ The writer has been led to collect and publish 
them in the present form,”’ he tells us in his preface, 
**not ‘at the solicitation of many friends, and against 
his better judgment,’ which is the usual form of ex- 
pression in such cases, but in the hope that they may 
enliven a leisure hour of his brethren engrossed in a 
dry profession, and possibly amuse a few outside of the 
ranks of the law.’’ The law is not usually esteemed a 
promising field for humor. While ‘‘ summer dust” and 
“the remainder biscuit’’ have been used for the positive 
and comparative degrees of dryness, the “law” has 
been ordinarily looked upon as the superlative degree. 
But, like these artistical cuisiniers whose boast it was 
to manufacture the most sumptuous repasts out of 





coarse and apparently insufficient materials, Mr. 
Browne has displayed in great degree the talent of 
Making much out of little by the skill with which it is 
prepared, and the piquant nature of the condiments 
applied. He has wrought out from the reports an en- 
tertaining book — one which every lawyer with any 
appreciation of humor will find agreeable reading. 
Familiar as we were with these papers, we are yet sur- 
prised to find how much that is new and entertaining 
comes out upon perusing them in this collected form. 
Indeed, we believe their old admirers will find them 
more delightful and satisfactory in this handsome vol- 
ume than they were in the pages of a periodical. 

As the author states, he ‘‘has not made fun of the 
law, but has only allowed the law to make fun of it- 
self.”’ Confining himself to no particular line of sub- 
ject, he has rumbled through the departments of the 
law in a most agreeable and desultory manner, and 
among their well-beaten highways and byways has 
managed to discover here and there an untrodden 
path, or to embellish a familiar one by the sparkle of 
his wit or the industry of his researches. The sub- 
jects upon which the papers are written are these: 
Conduct of Courts; The Law of Sunday; The Law of 
Necessity; Wagers; The Animal Kingdom in Court; 
Negligence; Pleading before the Code; Pleading un- 
der the Code; A Society for the Prevention of Cruelty 
to Lawyers; Nuisance; The Idiocy of Married Women; 
The Ecclesiastical Courts, and Trade Marks. 

We may remark, for the benefit of that severely 
* practical’ class of lawyers, who see no virtue out- 
side of a *‘ case’’ — practical, because they possess no 
power of generalization—-that each of these papers 
has a didactic meaning in it—that each contains a 
collection of valuable and unusual precedents upon 
the subject discussed, which will not fail to aid the re- 
search or to embellish the ** brief.” 

Mr. Browne is a capable lawyer, a clear thinker and a 
vigorous writer. He has, beside, the talent of discern- 
ing, of loyally recognizing, of discriminating what is 
to be written, without which, as Carlyle says, ‘* small 
use isa talent of writing.’’ These, with a quick per- 
ception and a keen enjoyment of the comic, make this 
a volume of pleasure and profit. 

Messrs. Whituey & Company, its publishers, have 
undertaken a series of pleasant legal books to be called 
** Legal Recreations,”’ and of which thts volume is the 
first. If the others shall be nearly so good as this, the 
series will deserve to be popular. 


Public Land Laws, passed by Congress, from March 4, 1869, 
to March 3, 1875, with Important Decisions of the Secre- 
tary of the Interior and Commissioner of the Land 
Office ; the Opinions of the Attorney-General and the 
Instru :tions issued from the General Land Office to the 
Surveyors-General and Registers and Receivers during 
the same — By Henry N. Copp, Editor of Copp’s 
U. 8. Mining Decisions, and Proprietor of Copp’s Land- 
Owner. Washington: Published by the Compiler, 1875. 

Mr. Copp’s compilation needs no higher or more 
authoritative commendation than it has received from 
the Commissioner of the General Land Office, who 
unqualifiedly recommends it as reliable and useful, and 
as containing “‘in admirable form the results of legis- 
lative, executive and judicial legislation.’’ The sub- 
ject is surely one of the first importance to a very 
large number of people, since it touches the titles to 
all lands derived from the government; and, aside 
from any extrinsic testimony, our own examination 
satisfies us that Mr. Copp’s book fully answers the 
needs of those interested in the subject. It contains 
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the Revised Statutes relating to the public lands; the 
land laws passed since 1869; the adjudications of the 
courts on questions growing out of the subject, and 
the opinions and instructions of the public officers. 
The arrangement is logical and lucid, and, what is of 
quite as much importance, the index is excellent. 


The Principles of the Law of Evidence, with Elementary 
Rules for conducting the Examination and Cross-eram- 
ination of Witnesses. By W.M. Best, A. M., LL. B., of 

ray’s Inn, Barrister at Law; in two Volumes. First 
American from the fifth London Edition, with Notes 
and References to American cases, by H. G. Wood, 
Counselor at Law, Albany; Weare C. Little & Co., 1875. 

Although this is the first American edition of Mr. 
Best’s treatise, it has long been held in great esteem 
by well-read American lawyers, and very justly so, for 
it is, unquestionably, the ablest and most satisfactory 
exposition of the principles of evidence that we have. 
Its learned author announced, when the work was first 
issued, that its design was ‘not to add to the practical 
treatises by which the subject has been illustrated, 
but to examine the principles on which its rules are 
founded, tracing them to their sources, and showing 
their connection with each other.’’ Nothing certainly 
could be more pructical, in the best acceptation of the 
term, than such a design well executed. While no 
knowledge of principles can obviate the necessity of 
familiarity with the vast mass of details which our 
law presents, the real significance of those details 
can only be understood after an acquaintance with 
the scientific basis on which they rest. The work of 
the lawyer of to-day is deduction — not induction — 
the practical application of principles to cases, and he 
is most successful who is most thoroughly grounded in 
such treatises as this. 

Of the manner in which Mr. Wood has executed his 
task, we can speak in the highest terms. Without 
deeming it necessary to cite American cases to sup- 
port each proposition of the text —the usual method 
of annotators — Mr. Wood has selected the more im- 
portant and useful topics, and has given the American 
law thereon with great fulness and discrimination. 
Indeed, many of his notes are the most thorough and 
careful expositions of the subjects that we are ac- 
quainted with. Among them are the following: Of 
what matters courts will take judicial cognizance with- 
out proof; admissibility of wife's evidence—including 
the question brought into prominence in the case of 
Tilton vy. Beecher, as to whether a wife may testify 
for or against her husband in cases in which she is not 
a competent witness where both parties consent to 
her being used as a witness; the rejection of witnesses 
for lack of a sufficient degree of intellect; when com- 
munications to attorneys are privileged; the admissi- 
bility of parol evidence as to a contract in writing; 
impeachment of witnesses; burden of proof; presump- 
tion as to sanity. These are among the notes con- 
tained in the first volume. The second volume is 
devoted largely to presumptions, aud contains the 
matter originally published separately, and well-known 
as Best on Presumptions. Among the notes to this 
volume is an elaborate one — obviously the result of 
patient research — in which are collected a great num- 
ber of miscellaneous presumptions, which it was im- 
possible to give in a connected form, or under the 
heads referred to by the author. There are also notes 
on presumptions in support of official acts; what evi- 
dence is admissible as part of the res geste; evidence 
as to pedigree and relationship; evideuce of experts; 





admissions; when judgments are conclusive; and upon 
the preponderance of evidence. 

Mr. Wood’s method of annotating a book is one 
greatly to be commended. His notes not only exhibit 
extensive research as to authorities, but they displaya 
very careful estimate of the value of the adjudications 
and of their relations to principles. 

Not the least valuable part of this treatise are the 
precepts for guidance in the interrogatories of witness- 
es—a subject which has received little attention from 
law writers, probably from an opinion that it can be 
acquired by practice and experience only — an opinion 
which is not altogether true. These precepts are 
founded chiefly on the rules of Quintilian—an 
author who, though he flourished in the first cen- 
tury of the Christian era, has laid down nearly every 
useful precept regarding witnesses that is to-day re- 
cognized. 





> 
COURT OF APPEALS DECISIONS. 
oo following decisions were handed down by the 
New York Court of Appeals on Tuesday, February 
22, 1876: 

Motion granted — Alfaro v. Davidson.—— Judgment 
reversed and new trial granted, costs to abide events — 
Alexander v. Germania Fire Ins. Co.; Wheeler v. Lee; 
Sander v. Hoffman; Hull v. Mitcheson.— Order af- 
firmed and judgment absolute for respondent on stipu- 
lation, with costs — Alexander v. Hard.—— Judgment 
affirmed, with costs— Bishop v. Barton; Clark v. Sick- 
ler; Boos v. The World Mutual Life Ins. Co.; Sherman 
v. The H. R. Railroad Co.; Kendall v. Brill; Howard 
v. Moot; The Alexander Presbyterian Church v. The 
Presbyterian Church corner Fifth avenue and Nine- 
teenth street; McDonald v. Bauendahl.—— Judgment 
affirmed, without costs to either party in this court — 
Wolstenholine v. Wolstenholine.—— A ppeal dismissed, 
with costs — Wentworth v. Wentworth. 

ee 


COURT OF APPEALS ORDER ON AD- 
JOURNMENT. 
T HE following order has been issued in the New York 
Court of Appeals: 

That the clerk make a new calendar for the 20th day 
of March next, to which day this court will take a re- 
cess by adjournment from the 25th instant; and that 
he place on such calendar all causes on the present cal- 
endar which shall not have been heard or otherwise 
disposed of, also all such pending appeals as shall be 
regularly noticed for argument and in which proof of 
service of notice of argument shall be filed with the 
clerk on or before the 6th day of March. 

E. O. PERRIN, Clerk. 


——$—¢——————— 
NOTES. 


ITTLE, BROWN & CO. announce as in press the 
following law books: Evwell’s Leading and Select 
Cases on the Disabilities Incident to Infancy, Cover- 
ture, Idiocy, etc., with notes by M. D. Ewell, Esq. ; 
a new edition of Redfield on the Law of Wills; a new 
edition, the fourth, of Washburn's Real property; 
a new edition, the second, of Schouler on Personal 
Property; Curtis on the Law of Copyrights, with 
leading cases. This enterprising firm also announce 
as in preparation a treatise on the Law of Bankruptcy, 
by John Lowell, Judge of the District Court of the 
United States for Massachusetts, and a jurist thor- 
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oughly conversant with the subject. Also Bishop’s 
Directions and Forms in Criminal Cases; Bigelow on 
the Law of Fraud; Chaplin on the Criminal Law and 
Procedure of Massachusetts; Hitchcock on the Law 
of Judicial Sales in the United States; Drake on 
Jurisdiction; Lathrop on Damages; a Collection of 
Cases Cited, Considered, Doubted or Overruled by the 
Supreme Court of Massachusetts; a Treatise on the 
Law of Copyright by E. 8. Drone. 

Ata meeting of the American International Code 
Committee in NewYork last week, David Dudley Field 
presided, and remarked upon the encouraging pros- 
pects of the cause of international law reform. Letters 
were read from President Woolsey, Ex-Gov. Wash- 
burn, Chancellor Pruyn, Elihu Burritt, and others, 
regretting their inability to attend. Remarks were 
made by Judges Peabody and Warren and Drs. Osgood 
and Prime. Mr. A. P. Sprague, of the ALBANY LAw 
JOURNAL, the author of the prize essay on interna- 
tional codification, was elected Secretary, to succeed 
the late Dr. Miles, of Boston. Resolutions were 
adopted, recommending a centennial meeting of the 
friends of international codification and arbitration, 
and looking toward congressional action in favor of 
the movement. Action was also taken in regard to 
the death of Reverdy Johnson, one of the Vice-Presi- 
dents of the Committee. 

The death penalty has been abolished in Maine.-—A 
bill has been introduced into the New York legislature 
providing for a night police magistrate in New York 
city, who shall sit and hearcomplaints against arrested 
persons, aud commit or bail them as the case may be. 
The act provides also that officers, when they make 
an arrest, shall draw up a written statement of the 
circumstances of the arrest, to be sworn to beforea 
sergeant or captain, and this sworn statement in petty 
cases isto be received as testimony before a magis- 
trate-—— From the report, to the New York legisla- 
ture, of the Committee on Crime, it appears that an 
indictment stands on record against an ex-Mayor of 
New York city, for owning a house of prostitution.—- 
A correspondent of the Evening Post says that the 
Jobnstown (N. Y.) jail is the oldest in the State. It 
is two stories in height, the lower part being occupied 
by the sheriff and his family. The prisoners are con- 
fined in the upper story. The jail, a large stone build- 
ing, stands on the highest land in the village, and 
commands a prospect of rare beauty and extent. The 
prisoners can view a range of scenery of twenty miles, 
north and south. 


Ex-Judge Elbert Herring, of the Marine Court of 
New York, died on Saturday, Feb. 19.—vJudge Alex- 
ander Spaulding, of the Marine Court of New York, 
died on Sunday, Feb. 20.—William Bradford Reed, 
who was long a leading lawyer in Philadelphia, and an 
able writer, died in New York city on Friday, Feb. 18. 
— Judge Barrett, of New York, on the announce- 
ment of the verdict of acquittal of Finnell, charged 
with the murder of O’Baidwin, said: ‘‘ He (Finnell) 
was shut up with a gigantic ruffian, inflamed with 
liquor, in a small room, before the door of which 
O’Baldwin planted himself, and with his skilled fist 
endangered the prisoner’s life, or at least his limbs. 
He was so situated that he had no escape. It was a 
trying and difficult position. Law-abiding citizen as 
he, the Judge, believed himself to be, he doubted if 








under similar circumstances he could have done other- 
wise. Noone condemned more than himself the habit 
of carrying concealed weapons or their reckless use, 
but it seemed in this case almost providential that, on 
the suggestion of the deceased man, Finnell should 
have armed himself. He must remember what this 
verdict meant. A rebuke of lawlessness and not an 
encouragement to the use of the pistol, except where, 
as in a case like his, a terrible ruffian threatened ter- 
rible injury, and there was no other escape.”’ 


The London Law Journal states that during the 
year ending Michaelmas, 1874,50 women were com- 
mitted for offenses against the by-laws of London, for 
terms of seven days and under for the non-payment 
of sums of 5s. and under. Of that number 33 paid 
the fines and costs, and the remaining 17 underwent 
the terms of imprisonment. During the year ending 
Michaelmas, 1875, 44 were committed for similar terms; 
of these 17 paid the fines and costs, and 27 underwent 
the terms of imprisonment. There has been a large 
and increasing number of summary convictions, which 
has risen from 6,316 in 1871, to 7,773 in 1875. The 
cause of this increase seems to have arisen from the 
number of women who have been sent to prison for 
being drunk and disorderly. In 1871, the number of 
women sent to prison for this offense was 2,314; in 1874 
it was 3,971, and in 1875 it was 4,480. 


The following is a specimen of the writ of summons 

under the new judicature act in England: 
(1876— Letter E. No. 32.] 

In the High Court of Justice, Queen’s Bench Divis- 
ion.— Writ of Summons.— Between The Emma 
Silver Mining Company (limited), plaintiff, and 
Robert C. Schenck, defendant. 

Victoria, by the grace of God, of the United King- 
dom of Great Britain and Ireland, Queen, Defender of 
the Faith, to Robert C. Schenck, of 58 Great Cumber- 
land place, in the County of Middlesex, gentleman: 

We command you that, within eight days after the 
service of this writ on you, inclusive of the day of such 
service, you do cause an appearance to be entered for 
you in the Queen’s Bench Division of our high court 
of justice, in an action at the suit of the Emma Silver 
Mining Company (limited). : 

And take notice that, in default of your so doing, 
the plaintiff may proceed therein, and judgment may 
be given in your absence. Witness: The Right Hon- 
orable Hugh MacCalmont, Baron Cairns, Lord High 
Chancellor of Great Britain, at Westminster, the 27th 
day of January, in the year of our Lord 1876. 

The plaintiff’s claim is for damages for fraudulent 
misrepresentations and concealments and conspiracy 
to defraud the plaintiff company in respect of a sale 
of the Emma Mine; also, to recover moneys alleged 
to be had and received by the defendants in and for 
purchase and promotion moneys thereupon. This writ 
was issued by Vulpey & Chaplain, of No. 19 Lincoln’s 
Inn-Fields, in the county of Middlesex, solicitors for 
the plaintiff company, whose offices are at No. 17 
Queen Victoria street, in the city of London. 

N. B.—This writ is to be served within twelve cal- 
eudar months from the date thereof, or, if renewed, 
within six calendar months from the date of such re- 
newal, including the day of such date, and not after- 
ward. The defendant may appear theretc by entering 
appearance either personally or by solicit »r. 
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CURRENT TOPICS. 


HE English legal profession are beginning to 
recognize how much they are indebted to the 
State of New York for their recent law reforms. 
Even the enemies of the Judicature Acts acknowl- 
edge their source, and can find no other objection 
to them but the fact that they are ‘‘importations 
from the State of New York.” The London Law 
Journal takes occasion to ridicule one of those pub- 
lications which attack the Judicature Acts because 
they are, substantially, emanations from the State of 
New York, A Mr. Turner has published a pam- 
phlet in England in which he reprobates the recent 
efforts to abolish the appellate jurisdiction of the 
House of Lords, and calls the measures which would 
effect this change, ‘treason to the Throne, treason 
to the nation, and treason to civilization.” Now, 
every unprejudiced person, whether inside or out- 
side of England, knows that a more efficient and 
impartial court of last resort than a mere legislative 
body could easily be devised for the decision of 
purely legal questions. The Law Journal thus sar- 
castically refers to the supposed perils of creating a 
new court of last resort : ‘‘ If, after the above warn- 
ing, the appellate jurisdiction of the Lords is abol- 
ished and the Throne is laid in the dust, the Nation 
ruined, and civilization replaced by savagery, the 
verdict of posterity on the prostrate nation will be, 
‘Served it right.’ ” 


A question of great interest to the profession 
arises on the demurrer in the case of Moulton v. 
Beecher—the question whether an action for malicious 
prosecution will lie on the entering of a nolle prose- 
qui. It has been held that if the prosecution is 
commenced by complaint to a magistrate, his record 
stating that the complainant withdrew his prosecu- 
tion, and that the accused was discharged, is equiv- 
alent to an acquittal, and the action can be main- 
tained. Sayles v. Briggs, 4 Metc. 421, 426. If the 
accused is discharged without the grand jury find- 
ing any indictment, that has been held to be a le- 
gal end to the prosecution. Jones v. Givin, Gilb. 
185, 220. Buller, J., in Morgan v. Hughes, 2 T. R. 
225-232 ; Bacon v. Waters, 2 Allen, 400. And the 
same is true if the prosecutor, after procuring the 
arrest, fails to enter any complaint. Venajfra v. 


Vor. 13.— No. 10. 





Johnson, 10 Bing. 301; McDonald v. Rooke, 2 Bing. 
N. C. 217. But whether a nolle prosequi is a suffi- 
cient termination of the prosecution in favor of the 
accused to sustain an action for malicious prosecu- 
tion seems to be still in doubt. In Cardival v. 
Smith, 109 Mass. 158; 12 Am. Rep. 682, a distinc- 
tion was made between a civil and a criminal prose- 
cution, and it was held that the action for malicious 
prosecution might be maintained where plaintiff had 
been arrested on a writ in a civil action, but the 
writ had never been returned, and defendant did 
not appear. Gray, J., who delivered the opinion, 
was, however, impressed that the case would be 
different where there was a criminal prosecution by 
the government, and that a nolle prosequi in the lat- 
ter case would not be sufficient. But in Brown v. 
Randall, 36 Conn. 56; 4 Am. Rep. 35, it was dis- 
tinctly decided that the termination of the prosecu- 
tion by nolle prosequi was suflicient. 


A much smaller number of bills has been intro- 
duced into the New York Legislature at this session 
than usual. The provisions in the amended consti- 
tution which were aimed at reducing the amount of 
special legislation seem to have been unexpectedly 
successful in their working. The character of the 
bills thus far introduced, is such as to indicate a 
great and substantial improvement in legislation in 
this State. Many of the measures thus far brought 
forward are intended to produce what may be 
called strictly legal reforms, The present legisla- 
ture, by confining itself principally to the enact- 
ment of general laws, will find itself engaged in a 
work much more conducive to the interests of the 
State and of the general administration of justice 
than any previous legislature for many years past. 
To legislate well in the new era of jurisprudence re- 
quires leisure, ability and entire want of partisan- 
ship. Let the legislature always remember that it 
has the very highest and gravest function— the 
function of making the law, the courts being only 
the interpreters of the law. 


An objection has been raised by the Independent 
against the bill for the re-organization of the fed- 
eral judiciary upon the plan suggested by the Law 
JourNAL. The objection is that there will be nine 
intermediate Courts of Appeal, acting independently 
of each other; and that, in cases where there can- 
not be an appeal to the Supreme Court, there may 
arise diversity and contrariety of decisions. The 
question is asked, ‘‘ What shall then guarantee uni- 
formity in our federal jurisprudence?” But this 
objection applies equally well to the system of judi- 
cature in the State of New York, the several General 
Terms being nothing but intermediate Courts of 
Appeal. Little difficulty has been found, in spite 
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of the existence of these several courts of interme- 
diate appeal, in preserving a tolerable degree of 
uniformity in our State jurisprudence. In fact the 
relief which has been granted to the Court of Ap- 
peals of New York by the sifting process in the 
General Terms has been a much greater aid to ju- 
risprudence than the occasional discrepancies arising 
at General Term have been a detriment. The fact 
is that intermediate Courts of Appeal are an abso- 
lute necessity, as the experience both of England, 
New York and other States and countries have 
amply proved. If we should have a single court 
of intermediate appeal in the federal judiciary, in- 
stead of several such courts, there would still be a 
possibility of questions of law of great importance 
never receiving adequate considerations in the Su- 
preme Court, where small amounts are involved, 
unless the judges of the Court of Appeals were 
allowed to certify cases of special moment to the 
Supreme Court which could as well be done where 
there are several intermediate Courts of Appeal as 
where there are but one. We can think of no plan 
for facilitating the administration of federal justice 
so feasible and so unobjeetionable, taken altogether, 
as the one which has been approved by the House of 
Representatives, and which, we believe, will meet 
the warm approval of the Senate. 


The recent case of Reg. v. Creswell, 33 L. T. 
Rep. (N. 8.) 760, illustrates the tendency of the 
cofirts even in England to uphold an alleged first 
marriage. The case was a prosecution for bigamy, 
and it was alleged that the first marriage was in- 
valid, having been contracted under these circum- 
stances: While the parish church was under 
repair, divine service had been several times per- 
formed by a clerk in holy orders in a chamber 
at a private hall, and the marriage of the prisoner 
with his wife was solemnized there. There was no 
evidence that the chamber at the hall was licensed 
for the performance of divine service or marriage. 
Held, that the presumption was that the place was 
duly licensed, and that the marriage was valid. 
Although this decision is of no direct importance in 
those States where the marriage laws have been 
modified to meet the demands of what we believe to 
be a more enlightened public sentiment on the sub- 
ject, yet the questions decided are of importance, 
analogically speaking. Lush, J., said: ‘‘ The fact 
of the marriage service having been performed by 
a person acting ina public capacity is prima facie 
evidence as to the person’s legal capacity to perform 
the service. So the fact of its having been per- 
formed in a place by a person acting in such capac- 
ity is also prima facie evidence that the place was 
properly licensed for marriages. The presumption 


covers both the person and the place.” 








It has been said that under a Code of Procedure 
prolixity of pleadings is inevitable because it is 
necessary to set forth the principal facts of the case. 
But it will be found that prolixity in pleadings is 
the fault of the pleader. Even under the old com- 
mon-law system, great length in pleadings has been 
attained in many cases. The Canada Law Journal 
mentions a case in which an affidavit contained 
1,133 folios — a folio being 90 words. Another affi- 
davit was mentioned, which consisted of 388 folios. 
The story is told of a replication which was so long 
that the court ordered it to be hung upon the 
neck of the attorney who drew it, he being com- 
pelled to march around Westminster Hall so laden, 
There is a tradition of a cautious old special pleader, 
who always made it a point to be prolix. Having 
once drawn an indictment a foot in thickness, he 
stated that his plan was to make the indictment so 
long that nobody could show that it was entirely 
bad. We agree with the Canada Law Journal that 
it may be taken asa rule that the best pleaders at 
law or in equity are those whose drafts are the most 
concise. These apprehend the real issues and pre- 
sent them in the most simple and effective form. If 
any pleaders pursue the ‘‘ policy of the cuttle-fish, 
and envelop the controversy in an inky infusion of 
verbiage,” they are those who do not understand their 
case, or whose case is a bad one. Prolixity in plead- 
ing is no more necessary under the Code than it was 
at common law. 

The Commissioners to Revise the Statutes of On- 
tario, Canada, have made their second report, in 
which they state the special difficulties attending 
the work, the body of the statutes having proved 
larger, and the labor of arrangement and revision 
greater, than was anticipated. A copy of the printed 
draft of the revision, as far as completed, accom- 
panies the report. The Commissioners say: “ When 
the work of revision is further advanced we may be 
able to suggest other amendments, and possibly of 
a more substantial character; but it has not been 
deemed advisable to hurry through the press a 
work of so much importance without weighing more 
carefully than we have yet done many of the numer- 
ous questions involved, and considering the direc- 
tion in which amendments might be made with 
advantage.” The work of consolidating and revis- 
ing the statutes in any country is almost as la- 
borious, if not so exacting and responsible, as 
that of codification. Revision requires such an 
immense amount of labor and care—com- 
bined with excellent judgment — that we are 
not surprised to find that the revisers in 
other countries meet with difficulties and delays 
as well as the revisers in New York. Nevertheless 
every one can see that, particularly with us, revision 
is an imperative matter. 
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NOTES OF CASES. 


T° what purposes a right of way over adjoining 

property may be extended is sometimes a diffi- 
cult question. A thorough exposition of the law 
on the subject was given in Wimbledon and Putney 
Commons Conservators v. Dixon, 33 L. T. Rep. (N. 8.) 
679. The owner of a farm adjoining a common, 
and to which access for horses and carriages had 
been obtained from time immemorial by ancient 
tracks over the common from one point to another, 
but by no clearly defined road, sought to erect 
houses on a portion of his farm, and use a road 
which had recently been made in substitution for 
the ancient tracks over the common, for the pur- 
pose of drawing building materials, intending after- 
ward to use it asa means of access to the houses 
when built. Held, that the owner of the farm had 
no right to increase the burden of the servient tene- 
ment by changing the character of his property, 
and that an injunction would be granted to restrain 
the owner of the farm from drawing the materials 
for the erection of the proposed houses, and from 
any other excessive user of the road. This decision 
was made notwithstanding the fact that, in addi- 
tion to using the ancient tracks for access to the 
farm for ordinary agricultural purposes, the owner 
or his predecessors had also drawn over the tracks 
building materials for adding a wing to the farm- 
house, and for converting a mud hovel into a brick 
cottage. In Cowling v. Higginson, 4 M. & W. 256, 
Lord Abinger, C. B., said: ‘If a way has been 
used for several purposes, there may be a ground 
for inferring that there is a right of way for all pur- 
poses.” And similar language was used in the 
same case by Parke, B. But in Wimbledon and 
Putney Communs Conservators v. Diron, Lord Jus- 
tice James said that consider these 
dicta and observations, with 
very clear language of the Court of Queen’s Bench 
in Allen v. Gomme, 11 A. & E. 759, and of Lord Chief 
Justice Bovill and Mr. Justice Willes in the case of 
Williams v. James, 16 L. T. Rep. (N. 8.) 664; L. R., 2 


when we 


in connection the 


C. P. 577, Iam quite satisfied that the true 
principle is the principle laid down in the 
later cases—namely, that you cannot, from 
evidence of user of property in its original 


state, infer a right to use it in whatever form 
and for whatever purpose that property may 
be changed; that is to say, if there be a right of 
way, however general, for whatever purposes, to a 
field, the person who is the owner of the field can- 
not from that say, I have the right to turn that field 
into a manufactory, or into a town or tan-yard, and 
then use the right of way for the purposes of the 
manufactory or town so built.” See on this subject 


Atkins v. Boardman, 2 Metc. 457; and cases cited 
in Washburne on Easements, 3d ed., § 4. 





The profession in this State well remember the 
unique insurance case of Babcock v. Montgomery Co. 
Ins. Co., 4 N. Y. 326, wherein it was held that the 
destruction of a building by lightning, there being 
no ignition, was not a loss by ‘‘ fire by lightning.” 
That case has been rivaled in Illinois in Fiéremen’s 
Fund Ins. Co. v. Congregation of Rodeph Sholem, 8 
Chic. Leg. News, 178, where the question whether 
a building was a ‘* fallen” one, within the meaning 
of a policy, was considered. The policy provided 
that ‘‘if « building should fall, except as the result 
of fire, all insurance by this company shall immedi- 
ately cease and determine.” Held, that when a 
building falls from its blocks, and is not reduced to 
a mass of rubbish, but still retains its form and may 
be repaired, it will not be regarded as having fal- 
len. Next to the question whether a building has 
been destroyed by ‘‘ fire,” which was litigated and 
considered so admirably in Babcock’s case, supra, 
is the question whether a building has ‘ fallen.” 


In Galpin v. Crichlow, 112 Mass. 339, it was held 
that an action cannot be removed from a State to a 
Federal court under the act of March 2, 1867, after 
atrial on the merits, although such trial has re- 
sulted in a disagreement of the jury. In Clark vy. 
Delaware and Hudson Canal Co., the Supreme Court 
of Rhode Island decided this question exactly the 
reverse, and refused to acquiesce in either the reason- 
ing or conclusion of the Massachusetts Supreme 
Court. Other conflicting decisions might be cited 
in the State courts. The point at issue turns upon 
the meaning of the words of the act in question, 
‘*before the final hearing or trial.” The Supreme 
Court of Massachusetts holds that, when a party goes 
to trial in a State court upon the merits, his right to 
removal ceases and is not revived by a failure of the 
jury to agree, ‘‘nor would have been” (revived), 
‘if a verdict had been returned by them and set 
aside by the court.” But the United States Supreme 
Court has pretty effectually neutralized this doctrine, 
in Insurance Company v. Dunn, 19 Wall. 214, where a 
case was removed to the Federal courts after a trial 
and verdict, the party being entitled to a second 
trial. It was there held that the removal was 
proper. Swayne, J., who delivered the opinion, said: 
‘*The act declares that the petition may be filed at 
any time before the final hearing or trial of the suit. 
It is contended that the qualifying adjective jinal 
applies to the term ‘ hearing’ and not to ‘taéal,’ and 
that any trial, whether final or not, is conclusive 
against the petitioner. This is too narrow a view. 
* * * Tt was intended to permit the removal at 
any time before a hearing or trial final in the cause 
as it stood, when the application for the transfer 
was made.” A case which has made progress, how- 
ever far, if it has not passed the jinal trial, is liable 
to be removed 
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SOME RECENT DECISIONS— 161TH AMERICAN. 


HIS volume contains the cream of twelve volumes 
of reports of the States of Connecticut, Illinois, 
Maine, Nevada, New Hampshire, North Carolina 
and South Carolina, and embraces about eighty de- 
cisions. This is a much smaller number than usual, 
and is accounted for by the fact that four cases 
cover two hundred and ninety-one pages! These 
four cases all arose in New Hampshire, and are 
Hale v. Everett, Eastman v. Clark, Fay v. Parker 
and Aldrich v. Wright. We have often wondered 
how we are to pass our time in eternity; but since 
these opinions came out we have been no longer at 
a loss ;— the perusal of these opinions will ‘‘ occupy 
the time” to a very considerable extent. In the 
first case it was held that an injunction would issue 
on the prayer of the minority of a ‘‘ Unitarian Soci- 
ety of Christians,” restraining the pastor from preach- 
ing doctrines which he avowed to be neither Uni- 
tarian nor Christian, although he was supported 
and approved by the majority of the congregation. 
The prevailing opinion covers one hundred and 
eight pages, and it is stated that Judge Doe de- 
livered adissenting opinion occupying nearly one 
hundred and fifty pages of the original report ! 
It is quite evident that Judge Doe does not derive 
his descent from the celebrated John. He is no fic- 
tion —he is a serious reality. The court also, by 
way of diversion and relaxation, incidentally in- 
quired into the meaning of the word ‘‘ Protestant” 
as used in the constitution of New Hampshire, and 
held that it means all Christians who deny the au- 
thority of the Pope of Rome, and does not include 
Mahometans, Jews, pagans, and infidels. To sup- 
port this proposition, the judge cites Hallam, May, 
Lingard, Motley, Froude, Macaulay, Hume, Smiles, 
Mackintosh, D’Aubigné, Marsh, Bancroft, Tytler, 
etc., etc. In turning over these pages our anxiety 
is aroused, not so much for the constitution of the 
State of New Hampshire, as for the constitutions of 
the judges who write and the lawyers who read such 
opinions. Judge Smith was judicious not to sit in 
this case, as the report informs us was the fact. In 
Eastman v. Clark it was adjudged that participation 
in profits is not a decisive test of partnership. It 
takes two judges and seventy-eight pages to say this. 
Judge Smith starts off modestly and succinctly in 
fourteen pages, but Judge Doe brings up the rear 
with sixty-three! The point in Fayv. Parker is 
that exemplary damages are not recoverable ina 
civil action for a tort which may also be criminally 
punished. Judge Foster occupies sixty-nine pages 
in saying this, and in querying whether they are re- 
coverable in any civil action. It is evident that 
Judge Foster was determined not to be outdone by 
his brethren in length or learning. He quotes from 
Milton’s Paradise Lost; also from Dante. The lat- 
ter quotation, which he gives us in the original 








tongue and does not translate, but which we are in- 
formed was inscribed over the entrance to Hell, and 
means, ‘‘ Leave all hope behind, ye who enter here,” 
would have been an admirable motto for Mr. Thomp- 
son to have prefixed to these four cases. Judge 
Foster is also sarcastic; he gives many other judges 
very severe ‘‘wipes.” Finally comes Aldrich y. 
Wright. A statute provided that mink should not 
be destroyed between certain dates, under a pre- 
scribed penalty. The defendant shot mink on his 
own land while they were chasing his geese. Held, 
that under the constitution which gave him a right 
to ‘‘ protect property,” he had a ‘‘ natural, essential, 
and inherent right” to killthose mink. Judge Doe 
rises to the consideration of this grave topic in an 
opinion of thirty pages. He cites among other au- 
thorities, Sidney Smith’s Essay on Spring Guns. It 
is a great pity that this case had not come out in 
season for Mr. Browne’s ‘“‘ Humorous Phases of the 
Law ;” it would have adorned his chapter on ‘‘ The 
Animal Kingdom in Court.” Considering the long 
windedness of these judges, we have reason to be 
grateful that Judge Bellows did not take his turn. 
These opinions are much more like controversial 
pamphlets than judicial opinions. Is it any wonder 
that the legislature of New Hampshire enacted a 
law directing the judges to express their opinions 
‘*briefly ’ ? Consequently these ready writers must 
‘‘turn over a new leaf” —but not of manuscript. 
There are only three other New Hampshire cases 
reported. In Brown v. Collins, it was held that one 
is not liable for damage inflicted by his runaway 
horses, managed with due care and frightened with- 
out his fault. In Riddle v. Littlefield, it was held 
that the lessee of a store had a right to post bills 
and notices on the outer walls. 

Another case fit for the ‘‘Humorous Phases of 
the Law” is St. John’s Parish v. Bronson, where it 
was held that a husband is not liable for the rent of 
a church pew hired by defendant’s wife. This is 
put on the ground that the thing is not a ‘‘ neces- 
sary.” Connecticut is getting bravely over its ‘‘ blue 
laws,” it is evident, for in Frost v. Plumb, it was 
held that the defendant, who hired a horse to go to 
a certain place on Sunday, but went further and 
killed it by overdriving, was liable in trover. In 
Mather v. Chapman, it was held that sea-weed cast 
upon the shore between high and low water mark, be- 
longs to the public, and may be appropriated by 
any person. To this case Mr. Thompson appends a 
learned note, embracing the fifth and sixth chap- 
ters of that scarce work, Hale’s De Jure Maris. The 
first four chapters had been given by Judge Cowen 
in his note to He parte Jennings, 6 Cow. 518, and 
the present publication completes the work except 
the seventh chapter, which is of no particular in- 
terest. In Minor v. Rogers, a wealthy and childless 
widow had deposited $250 in a savings bank in her 
own name as trustee for the child of a friend and 
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neighbor. She told the parents of the deposit and 
afterward spoke of it as belonging to the child. 
She afterward drew the money out at different times, 
and applied it to her own use, and died leaving a 
will making no mention of the deposit or the child. 
Held, that the deposit was a complete and irrevo- 
cable gift, and that her executor was liable. 

The Maine decisions in this volume are of un- 
usual interest. In Brewer Brick Oo. v. Inhabitants 
of Brewer, it was decided that a statute author- 
izing towns to exempt manufacturing establish- 
ments, situate therein, from taxation, is unconsti- 
tutional. In Hanson vy. European and North American 
Railway Co., it was held that carriers of pas- 
sengers are responsible for assaults and batteries 
committed by their employees upon passengers. In 
Chase v. Silverstone, it was adjudged that one who 
digs a well on his own land for domestic purposes, 
is not liable for damage thereby caused to a neigh- 
bor by the diversion of water which formerly flowed 
into the latter’s spring. In Bartlett v. Western 
Union Telegraph Co. it was held, that the condition 
that the Company should not be liable for errors or 
delays in the transmission or delivery of night 
messages, received at half the usual rates, is void 
as against public policy. In Robinson v. Adams, it 
was held, that a belief in so-called spiritual com- 
munications or revelations is not, in itself, an insane 
delusion such as to disqualify a testator from making 
a valid will. In Campbell v. Portland Sugar Co. it 
was held that wharf owners and their agents, so 
long as they keep their wharves open to the public, 
are bound to use due care to keep them and the ap- 
proaches in safe condition. 

In Illinois we note the case of Lovingston v. County 
of St. Clair, which holds that the proprietor of 
lands bounded by a stream of water is entitled to 
all alluvial accretions, whether formed by natural 
or artificial causes, and whether the stream is navi- 
gable or non-navigable. The case of People v. Wil- 
son, adjudging the question of newspaper contempts 
of court, we have heretofore remarked upon. In 
Langabier v. Fairbury, ete., Railroad Co., it was 
held that a court of equity may issue an injunction 
on Sunday to prevent an irreparable injury to prop- 
erty. In Bissell v. Kankakee, it was held that un- 
authorized bonds issued by a city, asa donation, are 
void even in the hands of an innocent holder. This 
case, and that of Brewer Brick Oo. v. Inhabitants 
of Brewer, are interesting examples of the futility 
of the attempt to pledge the public credit to fos- 
ter private enterprises. In the former case the bonds 
were issued to encourage and assist a private manu- 
facturing corporation, and in the latter, as we have 
explained, the statute was enacted to exempt a 
similar corporation from taxation. The next Illi- 
nois case will be a sore one for Miss Anthony. Mar- 
tin v. Robson holds that, under the Illinois statutes 
giving the wife the control of her separate property 





and her own earnings, the husband is not liable for 
torts committed by her during coverture, without 
his presence or participation. Judge Thornton well 
observes that ‘‘ the scepter has departed from” the 
husband. Can he say as much of the wife and the 
broomstick ? The judge also remarks: ‘‘The chains 
of the past have been broken by the progression of 
the present, and she may now enter upon the stern 
conflicts of life untrammeled. She no longer clings 
to and depends upon man, but has the legal right, 
and aspires to battle with him in the contest of the 
forum; to outvie him in the healing art; to climb 
with him the steps of fame;” (we should add, to 
stand up with him in the street cars); ‘‘and to 
share with him in every occupation. Her brain and 
hands and tongue are her own” (especially the 
last); ‘‘and she should alone be responsible for 
slanders uttered by herself.” In City of Dizon v. 
Baker, the municipality was held liable for injuries 
caused to a dwelling-house by the flow of surface 
water caused by the elevation of the grade of a 
street. In this case we find an authority also for 
the doctrine that a city is bound to use reasonable 
care in the construction of its sewers, (See A. L. 
J., vol. 10, p. 401.) In Peters v. Lake, it is held that 
in an action of crim. con. evidence of the pecuniary 
circumstances of the parties is admissible. In Je- 
rome v. Bigelow, a contract by one physician to take 
the office of another, personate him, and practice in 
his name, was held void as against public policy. 
In City of Pekin v. Brereton, the city having granted 
to a railway company the right to lay its track 
through a public street, and the city in doing so, 
having made exeavations obstructing the use and 
endangering the stability of the plaintiff’s premises, 
held, that the city was liable. 

In South Carolina, we note the case of Burgess v. 
Carpenter. There the plaintiff hired farm hands, 
giving them one-third of the crop for their services ; 
in June one of the laborers, a ploughman, was shot 
by a third person, and disabled from working, so 
that the crop suffered damage; held that the plain- 
tiff had no right of action against the person who 
inflicted the wound, for the reason that the service 
was not menial. Some of the South Carolina cases 
suggest reminiscences of the late civil war. In 
Coogan v. Parker, an action for rent on a lease, the 
defense was that the lessee had been deprived of 
the enjoyment of the premises, during a portion of 
the term, by the casualties of the war, but this was 
held unavailing, he not having offered to surrender 
the premises. In Redding v. 8S. C. Railroad Company, 
the plaintiff was violently ejected from the premi- 
ses of the defendant, by one of its servants in 
charge, for the alleged reason that she was a negro; 
a nonsuit was set aside. This sounds strange in the 
latitude of South Carolina, and evidences a radical 
political revolution which seems almost incred- 
ible. Probably it is nothing more than the colored 
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race have aright to expect from a court whose 
chief justice is Moses. In State v. Rankin it was 
held, that if a mill-pond, seventy years old, becomes 
a public nuisance by corrupting the air and causing 
disagreeable smells and sickness, the owner may be 
indicted. In Porter v. Southern Express Company, 
an action against the defendant, for non-delivery of 
goods, was held not to be barred by a clause in the 
receipt given for them, exempting the defendant 
from any claim for loss or damage unless made 
within ninety days from the receipt of the goods by 
the defendant. 

In North Carolina the case of State v. Collins is 
noticeable. This case holds that it is no ground for 
a new trial, in a criminal case, that the court re- 
stricted the prisoner’s counsel to one hour anda 
half in his summing up. Justice Bynum dissented. 
Now, if the legislature of a State may constitution- 
ally restrain the judges from writing long opinions, 
why may not the judges constitutionally restrain 
the counselors from making long speeches? In the 
future state of existence we can give the lawyers as 
well as the judges all the time they want, but not 
here. Inthe case of Boykin v. Boykin, it is held 
that the common-law rule prohibiting husband and 
wife from proving the fact of access or of non-ac- 
cess, being founded on decency, morality, and pub- 
lic policy, is not abrogated by the statute permit- 
ting parties to testify in their own behalf. 

From the references which we have made it will 
be seen that this volume is one of unusual interest 
—much more interesting than the 15th. The edi- 
tor gives us a number of learned notes, among 
which we call especial attention to that on the case 
of Bradbury v. Corry, on the subject of irregular 
communications with a jury after retirement, and 
that on the case of Lawler v. Androscoggin Railroad 
0o., on the subject of the liability of master to ser- 
vant for negligence of co-servants. The latter alone 
is worth the price of the book and probably cost 
the reporter as much labor as a reporter ordinarily 
bestows on all the notes of a so-called annotated 
report. We do not know whether it is the fault of 
this reporter or of the State reporters, but we no- 
tice that the latest decisions reported are of Janu- 
ary, 1874. We infer, however, from some interior 
evidences, that the remissness is on the part of the 
State reporters, and we wish they could be inoccu- 
lated with a little of the industry, as well as the in- 
telligence and learning, which characterize this 
admirable volume. 

MISREPRESENTATIONS AS TO VALUE. 


N Ellisv. Andrews, 56 N.Y. 83, the plaintiff brought 
an action aguinst the defendant for fraud, in the 
sale of $27,000 of the stock of The Congress and 
Empire Springs Co., at Saratoga. The complaint 
averred that the defendant fraudulently represented 





to her that the stock of said company was worth at 








least 80 per cent of its par value, induced her to buy 
of him $27,000 of said stock, for which she paid 
$20,000, and that the defendant at the time of such 
representations knew that said stock was not worth 
40 per cent of its par value. The complaint, how- 
ever, did not disclose that the defendant enjoyed 
any better means for forming an opinion as to the 
value of said stock than the plaintiff did, and upon 
motion, the complaint was dismissed upon the 
grounds that it did not set forth a good cause of 
action against the defendant. But it seems to me 
that Grover, J., in delivering the opinion of the 
court, made some statements that cannot be main- 
tained either upon principle or authority consistently 
with the judgment in the case, and which are clearly 
in conflict with the doctrine of Simar v. Canady, 53 
N. Y. 298. Indeed, it reporter 
himself deemed it necessary to make an apology for 


seems that the 


the court, for he takes occasion to charge the 
reporter of the case of Simar v. Canady, with not 
having fairly eliminated the doctrine of that case, 
and proceeds to state the doctrine so as to conform 
to the doctrine of Ellis v. Andrews. Grover, J., says: 
‘‘The assertion by the defendants that the stock 
was worth 80 per cent of its value cannot, as I think, 
be regarded as the expression of an opinion as to its 
value, for the reason that it is averred that it was 
not worth more than 40 per cent. J think: it must be 
regarded as a false statement of the value, for the pur- 
pose of obtaining a higher price for the stock than they 
knew it was worth.” 

If what the learned judge says is true, as a fact 
in the case, then the judgment is clearly wrong, for 
the only ground upon which the defendants could 
hope to escape liability was, that their statements 
were mere matters of opinion, and not of @ substan- 
tial, material fact. The rule is that, in all 
cases, the question shall be left to the jury, to find 
whether the representation was intended as mere 
matter of opinion, or of u fact, and if of a fact, lia- 
The learned judge, in effect, says, 


such 


bility attaches. 
that the court regard the statement as @ statement of 
a fact made witha fraudulent intent and false in fact. 
That being the case, the court can find no authority, 
ancient or modern, to support its doctrine. The 
doctrine is predicated upon the case of Harvey v. 
Young, Yelv. 21, but that case is in no sense an 
authority for such a singular and extraordinary state- 
ment. 

The doctrine of that case amounts to no more nor 
less than that the mere statement of an opinion, 
although erroneous, is not actionable as a fraud. 
Indeed, in Pasley v. Freeman, 3 T. R. 57, Butler, J., 
in commenting upon the doctrine advanced in 
Harvey v. Young, said: ‘‘If the court went on a 
distinction between the words warranty and aflirma- 
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tion, the case is not law; for it was rightly held by 
Holt, C.J., in the subsequent cases, and has been uni- 
formly adopted ever since, that an affirmation at the 
time of a sale is a warranty, provided it appears on 
evidence to have been so intended. But,” he adds, 
‘‘the true ground of that determination was that the 
assertion was a mere matter of judgment and opinion, 
of a matter of which the defendant had no particular 
knowledge, but of which many men will be of many 
minds, and which is often governed by whim and 
caprice.” 

“* Judgment or opinion,” adds the learned judge, 
‘¢in such cases implies no knowledge. And here this 
case differs materially from that in Yelverton; for it 
is stated in this record that the defendant knew that 
the fact was false.” Thus it will be seen that the 
very foundation upon which Grover, J., founded his 
judgment, falls to pieces and leaves the doctrine 
announced by him in direct antagonism with the 
doctrine of the case cited to support it, and, I believe 
I may safely say, in direct conflict with all well-con- 
sidered cases involving similar questions. According 
to the statement and finding of the court, the state- 
ment of Andrews was not intended by him as a 
matter of opinion, but was the affirmation of a false- 
hood materially affecting the value of the property, 
and made with the purpose of deceiving the plaintiff 
and inducing a purchase of the stock at a price double 
its value. If, under such circumstances, an action 
could not be maintained, it is difficult to conceive 
how an action could ever be maintained for fraud 
arising from false representation as to value. Yet 
in Simar v. Canady, ante, the court held that fraud- 
ulent representations as to the value of property — 
in that case a mortgage for $3,000,— made with an 
intent to mislead a purchaser and which the purchaser 
relies on to his injury, is actionable, if the purchaser 
does not have equal means of knowledge with the 
vendor, or if the vendor induces the vendee to for- 
bear making inquiries as to the value of the prop- 
erty. 

Now, the complaint in that case was substantially 
the same as the complaint in Z£ilis v. Andrews, and 
how could the court say, without proof of the fact, 
that the vendor of a mortgage had any better means 
of knowing its value than the vendee. In fact, it 
would seem that the vendee of a mortgage had 
much more favorable facilities for ascertaining the 
value of the securities than the vendee of the stock 
of a corporation has for ascertaining the actual 
value of the stock. In the case of the mortgage, 
the land is in existence and can be seen and its value 
ascertained upon inquiry, or estimated by the party 
himself upon inspection, and incumbrances upon the 
premises can be readily discovered upon inquiry and 
examination at the proper office for the recording of 
conveyances, while the actual value of stock is de- 
pendent upon a multitude of conditions, as the 








value of the property of the corporation, the extent 
of its business, the amount of its profits, the extent 
of its indebtedness, and the character of its officers, 
matters not easily ascertained, and correct informa- 
tion as to which can seldom be ascertained except 
by those who are in the confidence of the officers and 
managers of the company. The rule may fairl} be 
stated thus: when the value of property, in reference 
to which affirmations of value are made, can be 
ascertained by ordinary inspection, the maxim 
caveat emptor applies, but when its value can only be 
ascertained by inquiry from others (Spaulding v. 
Hedges, 2 Penn. St. 240), or when any particular 
experience or skill is requisite to ascertain the value, 
the maxim caveat emptor does not apply, and affirma- 
tions as to value may be relied on. The learned 
judge in Ellis v. Andrews applied the rule applicable 
to real estate and ordinary property, in regard to 
affirmations in reference to the value of which the 
maxim caveat emptor applies. But I have always 
supposed that, where the property was of such a 
character, as that an accurate or approximately 
accurate opinion as to its real value could not be 
formed by the ordinary modes of determining the 
value of property, as in the case of the stock of an 
incorporated company, an entirely different rule 
would apply, and that, where a person states its 
value to be a certain sum, not as a matter of opinion, 
but as a fact, the purchaser could treat that as 
a warranty as to value, and sue for damages if it 
turned out that the statement was fraudulently made, 
the vendor knowing that it had no such value as he 
represented. It seems to me that, where a person 
made such an affirmation which is the inducement 
to a purchase, within the principle of all the cases, it 
is a warranty as to value. Jn any event, it would seem 
that, where the equality of the parties as to means of 
knowledge is not obvious, the burden should be upon 
the defendant to show the fact. If a person sells 
me a diamond, aflirming that its value is $1,000, 
I have a right to rely upon his assertion, why? 
Because the real value is not ascertainable by ordi- 
nary inspection. Can the value of stock in an 
incorporated company be so ascertained? If inquiry 
must be made to ascertain its value, I am not bound 
to make it, but may rely on the vendor’s representa- 
tions. 

In England, from a very early period, a distinc- 
tion has been taken between an affirmation as to the 
value of land, and the value of vents. This distinction 
is noted in Risney v. Selby, Salk. 211, and it was 
held, that where a vendor of a house makes a false 
affirmation as to the rent received for a house, to a 
person to whom he sells it — as in this case that it 
rented for £30, when in fact it rented for but £20 — 
he is liable for the damage sustained, for, say the 
court: “The value of the rent is matter that lies in 
the private knowledge of the landlord and tenant, 
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and if they affirm the rent to be more than it is, the 
purchaser is cheated and ought to have a remedy for 
it.’ And the same doctrine is advanced in Leaking: 
v. Clissel, 2 Ld. Raym. 1118, and I am not aware that 
it has ever been denied. Here the distinction is 
broadly marked between an affirmation as to the 
value of property of the value of which a person can 
form a reasonable judgment from an inspection of it, 
and that class of property, whose value, like that of 
stock in incorporated companies, which is not sold 
at the stock boards, so as to have a market value, and 
rests so largely upon a variety of contingencies, that 
no reasonable opinion as to its real value could be 
formed. The distinction noted in these casesis, that 
an affirmation as to value ceases to be a matter of 
opinion when it can only be ascertained upon 
inquiry from others. 

In Medbury v. Watson, 6 Metc. (Mass.) 259, which 
was an action against a third person for false affir- 
mations in reference to the value of a tannery, 
which, by reason of such false affirmations, the 
plaintiffs were induced to purchase, a verdict for 
the plaintiff was sustained, upon the ground that, 
the building being covered with snow, the plaintiffs 
did not have an opportunity to form a fair and rea- 
sonable judgment in reference to their condition 
and value, and this doctrine seems to conform fully 
to the principles controlling all such actions. Jf 
the property, in reference to which the affirmations 
are made, is at the time in such a condition or sit- 
uation that the purchaser cannot fairly judge for 
himself as to its value, the purchaser has a right to 
rely upon the affirmations of the vendor, and the 
maxim caveat emptor does not apply. Thus, neces- 
sarily, the question as to whether such affirmations 
are mere matters of opinion, or ef facts amounting 
to a warranty, must depend upon the nature, condi- 
tion and situation of the property, and the relative 
relations of the parties thereto, and is a question of 
JSact for the jury. Thereupon it would seem that, 
when a person fraudulently asserts that the value of 
such property is a certain sum, which he knows to 
be false, and which assertion he makes as of a fact 
with an intent to induce a purchase of stock from 
him at much more than its value, at least as much 
consideration should be shown the vendee as is 
shown to one who has been similarly cheated in the 
purchase of a mortgage of land, the value of which 
could be easily ascertained by him. At least it 
would seem to be quite right to give the vendee of 
such stock an opportunity to show whether the ven- 
dor and himself stood upon an equal footing as to 
means of information. See Cronk v. Cole, 10 Ind. 
485. 

In all cases where statements of value are attended 
with statements as to the elements that go to make 
up the value, which are false, such statements are 
not treated as statements of an opinion, but of- 








facts, which, if false, render the person mak- 
ing them liable for all damages resulting to the 
vendee from a purchase upon the faith of them. 
Van Epps v. Harrison, 5 Hill (N. Y.), 70 ; Hub- 
bard v. Meigs, 50 N. Y. 480; Dawes v. King, 1 
Starkie, 75. 

As to fraud on the part of a vendor of property, 
in reference to intrinsic facts which may affect the 
value of the property being negotiated for, it is 
held that, when the means of information are equally 
accessible to both parties, the vendor, although at 
the time in the exclusive possession of a knowledge 
of such defects, is not bound to disclose them, but 
he must be careful not to say or do any thing to im- 
pose upon the vendee. In Laidlow v. Organ, 2 
Wheat. (U. 8S.) 195, Marshall, Ch. J., thus announced 
the rule: ‘‘ The question in this case is, whether the 
intelligence of extrinsic circumstances which might 
influence the price of the commodity, and which 
was exclusively within the knowledge of the ven- 
dee, ought to have been disclosed by him to the 
vendor. The court is of the opinion that he was not 
bound to disclose it. It would be difficult to cir- 
cumscribe the contrary doctrine within the proper 
limits, where the means of intelligence are equally 
accessible to both parties; but at the same time 
each party must take care not to say any thing 
tending to impose upon the other.” Butter’s Appeal, 
26 Penn. St. 63; Kintzing v. Elrath, 5 Barr. (Penn.): 
Hilliard on Sales, 433. In Beach v. Sheldon, 14 
Barb. (N. Y.) 66, the plaintiff lost a flock of sheep, 
and having made diligent search for them without 
finding them, the defendant meeting him — and 
knowing where the sheep were — asked the plaintitf 
if he had found them, and being answered in the 
negative, said: ‘I suppose you never will find them,” 
and offered him $10 for the sheep, which the plain- 
tiff accepted. The court held that this was a fraud, 
and that the defendant was liable for the value of 
the sheep. . 

The purchase of land when the vendee knows that 
there is a mine on it, and the vendor is ignorant of 
the fact, is not fraudulent if the vendee does not 
say or do any thing to throw the vendor off his 
guard. Harris v. Tysor, 24 Penn. St. 349. So, 
where a statement as to the value of property is 
fraudulently made with an intent to defraud another, 
and the facilities for obtaining information in refer- 
ence to the value are not equal, or the vendor 
induces the vendee to forbear making inquiries, or 
by any fraudulent practice induces him to rely on 
his statement, an action will lie for the damage 
resulting to the vendee therefrom; Simar v. Canady, 
58 N. Y. 298; McClellan v. Scott, 24 Wis. 81; 
Medbury v. Watson, 6 Metc, (Mass.) 255; 1 Rolle’s 
Abr. 91, pl. 8, also 101, pl. 10; Risney v. Selby, Salk. 
211; Leakins v. Clissel, 2 Ld. Raym. 1118. 

H. G. Woop, 
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COURT OF APPEALS ABSTRACT. 
ASSESSMENT. 


Payment of, by mistake: when may be. recovered back. 
— Plaintiff, intending to pay an assessment for a local 
improvement upon a lot owned by him, paid by mis- 
take an assessment for the same improvement upon a 
lot adjoining his and not owned by him. The assess- 
ment upon the adjoining lot was afterward declared 
void, and plaintiff brought this action to recover the 
amount so paid by him. Held (affirming the judg- 
ment below, 4 Hun, 673; 8S. C., 2 id. 306; 4 Sup. 488), 
that the plaintiff was entitled to recover, and that his 
right so to do was not affected by the fact that the 
mistake arose through plaintiff’s negligence. 

Where money has been paid under a mistake of fact, 
although there was negligence upon the part of the 
person paying it, it can be recovered back, unless the 
position of the party receiving the payment has been 
changed in consequence of it. In that case the person 
who made the payment must bear the loss occasioned 
by his negligence. Mayer v. The Mayor of New York. 
Opinion by Andrews, J. 

D. J. Dean, for appellant. 

Wm. C. Whituey, for respondent. 


CRIMINAL LAW. 

Perjury: fire marshal of New York: indictment: va- 
riance.— Chapter 563, Laws 1868, creating the office of 
metropolitan fire marshal and prescribing its powers 
and duties, has not been repealed, and a fire marshal 
appointed under it has authority to investigate into 
the origin and circumstances of a fire, and no com- 
plaint is necessary to call his power into action; and 
an indictment for perjury will lie for false swearing 
upon an investigation by such marshal into the origin 
and circumstances of a fire. 

An indictment for perjury charged that defendant 
had sworn falsely in his affidavit .as to several neces- 
sary and material matters contained therein, ‘‘in sub- 
stance and effect following, that is to say,’’ etc., and 
set forth that he swore that there were on premises 
destroyed by fire ‘‘ 60,000” cigars. The proof showed 
that he swore that there were ‘* 65,000” cigars. Held, 
(1) that the objection to the variance should have been 
made at the trial; (2) that the variance was not ma- 
terial. 

An indictment for perjury contained two counts; 
the first charging perjury in oral testimony given be- 
fore the fire marshal, and the second charging perjury 
in swearing to an affidavit before the same officer, con- 
taining in substance the same matters testified to 
orally. The jury found the prisoner not guilty under 
the first count and guilty under the second count. 
Held, no error (affirming judgment below, 6 Sup. 206; 
4 Hun, 1). Harris vy. People. Opinion by Earl, J. 

Ira Shafer, for plaintiff in error. 

Benj. K. Phelps, for defendant in error. 


[Decided Feb. 8.] 
MORTGAGE. 


Equities between mortgagees: assignment: recording 
act.— A and B being the owners of land conveyed the 
same and received from the grantee two purchase- 
money mortgages on the land—one to each for the 
same amount and of the same date. It was under- 


stood by A and B that the mortgages were to be equal 
liens, that neither was to have priority over the other, 
and that both were to be recorded at the same time. 
Both mortgages were delivered to the county clerk for 
record at the same time, but without the knowledge 





or consent of A, his mortgage was recorded fifteen 
minutes later than B’s, and so certified on the back of 
the mortgages. B assigned his mortgage to C, who 
afterward assigned it to D, both Cand D being bona 
fide purchasers without knowledge of the understand- 
ing that the mortgages were to be equal liens. Upon 
a claim for surplus moneys arising from a sale of the 
land covered by the mortgages upon a mortgage prior 
to them, held (reversing the judgment below, 4 Hun, 
703), that, independently of the recording act, B’s 
assignees would take his mortgage subject to all the 
equities both latent and patent which attached to it 
before the assignment ; that, although B’s mortgage was 
first recorded, it was not a subsequent conveyance 
within 1 Revised Statutes, 756, section 1; that two mort- 
gages executed at the same time are not within the stat- 
ute; that the owners of both mortgages were entitled to 
share equally in the surplus. Greene v. Deal. Opin- 
ion by Earl, J. 
Z. 8. Westbrook, for appellant. 
Martin L. Stover, for respondent. 
[Decided Feb. 15.] 


NATIONAL BANKS. 


Penalty for usury: cumulative penalties.— Action 
by an individual against a National bank located in 
this State to recover the forfeiture of twice the amount 
of interest paid upon a usurious loan under the provis- 
ion of section 30 of the National Banking Act (U.S. 
R. S., $5198). Held, (1) (reversing the judgment below. 
5 Sup. 484; 3 Hun, 345), that the action would lie; (2) 
that the plaintiff could only recover twice the amount 
of interest paid in excess of the legal rate. Acc. Brown 
v. Second National Bank, 72 Penn. St. 209; (3) that the 
plaintiff may, within the terms of the act, recover in 
one action twice the amount which he has paid for 
usury within two years prior to the commencement of 
the action, whether the amount was paid in one or 
several payments. 

The Supreme Court of the United States having 
given an interpretation to the act of Congress regularly 
of the interest which may be lawfully taken by Na- 
tional Banks, and declaring the penalties for demand- 
ing or receiving interest at a greater rate than that 
allowed by law, adverse to the views of this court as 
expressed in The National Bank of Whitehall v. Lamb, 
50 N. Y. 95, held, that neither that case nor that of 
the Farmers’ Bank of Fayetteville v. Hale, 59 N. Y. 53, 
any longer furnishes a rule for decision in cases within 
the principle of the adjudication by the Federal court, 
and may be regarded as overruled. Hintermister v. 
First.National Bank of Chittenango. Opinion by Allen, 
J. 
W. E. Lansing, for appellant. 

D. D. Walrath, for respondent. 
[Decided Feb. 15.] 
TAX. 

When incumbrance on land.—Action for a breach of 
a covenant against incumbrances. Defendant con- 
veyed lands to plaintiff in October, 1868, by a deed 
covenanting that the lands ‘‘are free from all incum- 
brances whatever.’’ In June previous the assessors of 
the town had assessed said land to one E, the occu- 
pant, had completed their assessment roll as required 
by law, and the same was delivered to the Board of 
Supervisors at their annual meeting held November 9, 
1868, who extended the tax and delivered the roll with 
their warrant to the collector. Plaintiffs paid the tax, 
and having demanded the sum so paid of defendant, 
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brought action on the covenant. Held (reversing the 
judgment below), that the action would not lie; no 
lien or incumbrance on the lands was created by the 
entry of the land in the assessment roll by the assess- 
ors, the tax did not become an incumbrance upon 
the land until the assessment roll was acted upon by 
the Board of Supervisors, and the tax extended, 
which was not done until after the conveyance. (Run- 

dell v. Lakey, 40 N. Y. 513, distinguished.) Barlow v. 

St. Nicholas National Bank. Opinion by Andrews, J. 
Edward H. Hawkins, for appellant. 

Francis Larkin, for respondent. 

[Decided Dec. 14. ] 

TOWN BONDS. 

Action against town: mandamus: repeal. —In an 
action upon bonds issued in pursuance of ch. 590, Laws 
1869, legalizing the proceedings of a special town meet- 
ing in defendant town, and authorizing the issue of 
town bonds as therein provided. Held (affirming the 
judgment below, 4 Sup. 116; 1 Hun. 554), (1) that the 
bonds were lawful demands against the town; that 
upon the failure of the officers to provide for a pay- 
ment of the bonds, an action lay against,the town, and 
the judgment therein became a town charge, which 
the Board of Supervisors should assess, levy and col- 
lect, the same as other contingent charges against the 
towu; (2) that the remedy at law being complete, a 
mandamus would not be issued; (3) that the holders 
of bonds issued had a vested right which was not im- 
paired by a repeal of the act under which the bonds 
were issued. Marsh v. Town of Little Valley. Opinion 
by Miller, J. 

[Decided Feb. 1.] 

—_—_—_.__—— 

COLLECTION OF CLAIMS AGAINST A PARTY 
AFTER ACTS OF BANKRUPTCY.—KNOWL- 
EDGE OF AGENT WHEN IMPUTED TO PRIN- 
CIPAL.— WHO IS PRINCIPAL. 





SUPREME COURT OF THE UNITED STATES— OCTO- 
BER TERM, 1875. 


Hoover, ASSIGNEE OF OPPENHEIMER, plaintiff in 
error, V. WISE ET AL. 


W. & Co., of New York, delivered a claim to A. & Co., a col- 
lection agency, of that (State, for collection from O., 
of Nebraska. A. & Co. transmitted the claim to McL. 
& A., of Nebraska, a firm of lawyers, who procured a 
confession of judgment thereon from O., well know- 
ing that O. was insolvent. The judgment was exe- 
cuted and the proceeds transmitted to A. & Co., but 
not paid over to W. & Co. Proceedings in bank- 
ruptcy were commenced against O. within four months 
aiter the confession of judgment, and were prose- 
cuted to adecree in bankruptcy. In an action by the 
assignee in bankruptcy against W. & Co., to recover back 
the amount of the judgment, held, that the attorneys 
in Nebraska were the agents of A. & Co., and not of W. 
& Co., and that the knowledge of the financial condi- 
tion of O., which the attorneys had, was not the knowl- 
edge of W. & Co., and that a recovery could not be had 
of W.& Co. Whether it would have been otherwise 
had the money been paid over to W. & Co., quere? 

Where an attorney is employed by a collection agency to 
collect a claim, the attorney is the agent of the col- 
lection agency, and not of the creditor. 


RROR to the Supreme Court of New York. Mr, 
4 Justice Hunt delivered the opinion of the court. 
This action is brought by an assignee in bankruptcy 
to recover back a sum of money collected from the 
bankrupt after the occurrence of several acts of bank- 
ruptcy. 
Under the practice of the State of New York the 
case was referred to a referee,’upon whose report judg- 
ment was eptered at the special term in favor of the 








plaintiff. From this judgment an appeal was taken by 
the defendants to the general term. Upon the hear- 
ing at the general term this judgment was reversed 
and a new trial was ordered. 

When a judgment is reversed and a new trial or- 
dered, two modes of proceeding are open to the de- 
feated party in the practice of the State of New York. 
He can accept the terms of the order, and take a new 
trial in the court below. -If he supposes that he can 
make a better case upon the facts than is contained in 
the report of the referee, this will be his proceeding. 
If he can make no improvement in this respect, or if he 
is satisfied to risk his case upon the facts as found, he 
may take an appeal to the Court of Appeals from the 
order granting a new trial. To make this appeal effec- 
tual, his notice of appeal must contain “a consent on 
the part of the appellant that if the order appealed 
from be affirmed, judgment absolute shall be rendered 
against him.’’ Code,$11. The order for anew trial 
thus becomes a final judgment in the case. 

The latter course was adopted in the present in- 
stance. The plaintiff appealed to the Court of Ap- 
peals, giving the stipulation required for that purpose. 
The Court of Appeals affirmed the judgment of the 
general term and remitted the record to the Supreme 
Court, that the judgment might be there entered and 
enforced. From this judgment, entered upon that 
remittitur, the present writ of error is brought. 

It appears from the record that an account or money 
demand was delivered by its owners to Archer & Co., 
a collecting agency in the city of New York, and re- 
ceived by them, with instructions to collect the debt, 
and with no other instructions; that this ageucy trans- 
mitted the claim to McLennan & Archbold, a firm of 
practicing lawyers in Nebraska City. Several acts of 
bankruptcy had been committed by Oppenheimer 
when Mr. McLennan persuaded him to confess judg- 
ment for the debt thus sent to him. Proceedings in 
bankruptcy were instituted against Oppenheimer 
within four months after such confession, and were 
prosecuted to a decree of bankruptcy. At the time of 
receiving the confession, McLennan was well aware of 
the insolvency of Oppenheimer, and that the confes- 
sion was taken in violation of the provisions of the 
bankrupt act. 

The money collected was remitted to the collection 
agents in New York, from whom he received the 
claim, but never paid by them to Wise & Greenbapm, 
the creditors. When the debt in question was deliv- 
ered to the collection agency in New York, it was so 
delivered, as testified by one of its owners, ‘for col- 
lection.”’ ‘‘ Archer & Co.,’’ he says, ‘were collection 
agents in New York. I gave them no directions except 
to try their best to collect it. They told me they would 
send it out (to Nebraska). I gave no other instruc- 
tions.” “The business of Ledyard, Archer & Co. (he 
says) was to take claims for collection in different parts 
of the country, and, if necessary, have them sued.”’ 

Mr. Archer, of the collection firm, testifies that he 
received the claim for collection; that he told the de- 
fendants if sent on at once he thought it could be col- 
lected; that the account was verified by one of the 
defendants and sent by the witness to Mr. McLennan, 
a lawyer, at Nebraska City; that he afterward told 
the defendants the account had been put in judgment, 
and that he hoped to make money, or the greater part 
of it. When he made this communication he had Mc- 
Lennan’s letter in his hand, and communicated it to 
the defendants. He further testified that the money 
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had been received by him from McLennan, but had 
never been paid over to Wise & Co. 

The referee held that the knowledge of the condi- 
tion of the bankrupt by the attorneys residing in Ne- 
braska, who took the confession of judgment, was 
the knowledge of the creditors in New York. The 
Supreme Court and the Court of Appeals adjudged 
otherwise, holding them to be the agents of Archer & 
Co., and not of Wise & Greenbaum, the creditors. It 
is upon this point of difference that the case is now pre- 
sented for decision. 

The general doctrine that the knowledge of an agent 
is the knowledge of the principal, cannot be doubted. 
Bank v. Davis, 2 Hill, 451; Ingalls v. Morgan, 10 N. 
Y. 178; Fulton Bank v. N. Y. & S., 4 Paige, 127. 

It must, however, be knowledge acquired in the 
transaction of the business of his principal, or knowl- 
edge acquired in a prior transaction then present to 
his mind, and which could properly be communicated 
to his principal. The Distilled Spirits, 11 Wall. 356; 
Weeser v. Morgan, 10 N. Y. 178. 

Neither can it be doubted that where an agent has 
power to employ a sub-agent, the acts of the sub- 
agent, or notice given to him in the transaction of the 
business, have the same effect as if done or received 
by the principal. Story on Ag., $$ 452, 454; Storrs v. City 
of Utica, 17 N. Y. 104; Boyd v. Vandenberg, 1 Barb. 
Ch. 273; Rourke v. Story, 4 E. D. Smith, 54; Lincoln 
v. Battle, 6 Wend. 475. 

It is no answer to this liability to say that the act 
done by the agent was of a fraudulent character, and 
that the principal did not authorize the commission of 
a fraud. For a fraud committed by a partner or an 
agent the principal is not liable criminally, but he is 
liable in a civil suit if the fraud be committed in the 
transaction of the very business in which the agent 
was appointed to act. Story on Ag., $8 452-4; Griswold 
v. Haven, 25 N. Y. 600, 602; Farmers’ & M. v. B. & D. P., 
16, 125; 3 Ch. Com. L. 209; N. R. Bank v. Aymer, 3 
Hill, 262; Davis v. Bemis, 40 N. Y. 453, n.; Attorney- 
General v. Sidden, 1 Cromp. & Jer, 219. 

Upon these general principles we find no difficulty. 
But the real question still remains. Was McLennan, 
of Nebraska, the agent and attorney of Wise & Com- 
pany, the owners of the debt, or were Archer & Co , 
the collection agents, his principals, and was it to them 
only and not to Wise & Co., that he stood in the relation 
of agent and attorney. 

The evidence was uncontradicted in every particu- 
lar. It became, therefore, as stated in the opinion of 
the Court of Appeals, a question of law whether the 
evidence sustained the findings of the referee. 

The rule of law is undoubted that, for the acts of a 
sub-agent, the principal is liable; but that, for the acts 
of the agent of an intermediate independent employer, 
he is not liable. It is difficult to lay down a precise 
rule which will define the distinctions arising in such 
cases. The application of the rule is full of embar- 
rassment. For a collection of the cases and illustra- 
tions of the doctrine, reference may be had to Story 
on Agency, § 454, and following. 

Without attempting to harmonize or to classify the 
conflicting authorities, we think the case before us falls 
within a particular range of decisions, in which the 
preponderance is undoubted. 

Among these are the following: In Reeves v. The 
State Bank of Ohio, 8 Ohio St. 465, the case was this: 
Reeves & Co. deposited for collection in the Commer- 
cial Bank of Toledo, their draft for $500 on Bucking- 





ham & Co. of New York. The draft was forwarded to 
the American Exchange Bank in New York, and on the 
3lst of November, 1854, it was paid and the amount 
credited to the Commercial Bank. On the 27th of the 
same month the Commercial Bank became insolvent, 
and its assets passed into the possession of the State 
Bank. Reeves & Co. sued the State Bank as the repre- 
sentative of the Commercial Bank, alleging that the 
latter bank was their agent, and that the money col- 
lected in New York for the latter bank, on their draft, 
belonged to them. In an elaborate and exhaustive 
opinion, in which all the cases, English and American, 
were reviewed, the Supreme Court of Ohio held, 
among other things: 1. That the Commercial Bank 
was responsible to Reeves & Co. for the conduct of the 
New York bank, and was liable to them for the 
amount of the draft immediately on its collection in 
New York. 2. That the New York bank was the 
agent of the Commercial Bank and not the sub-agent 
of Reeves & Co. The action was sustained. 

In Mackay v. Ramsay, 9 Clark & Fin. 818, ‘‘ M. em- 
ployed R. & Co., bankers in Edinburg, to obtain for 
him payment of a bill drawn on a person resident at 
Calcutta. R. & Co. accepted the employment, and 
wrote, promising to credit M. with the money when 
received. R. & Co. transmitted the bill in the usual 
course of business to C. & Co. of London, and by them 
it was forwarded to India, where it was duly paid. 
R. & Co. wrote to M., announcing the fact of its pay- 
ment, but never actually credited him in their books 
with the amount. The house in Inia having failed, it 
was held that R. & Co. were agents of M. to obtain 
payment of the bill; that payment having been actu- 
ally made, they became ipso facto liable to him for 
the amount received, and that he could not be called 
upon to sustain any loss from the conduct of the sub- 
agents, as between whom and himself no privity ex- 
isted.”’ ‘‘ To solve the question, says Lord Cottenham, 
it is not necessary to go deeper than to refer to the 
maxim: qui facil per alium, facit per se. R. & Co. 
agreed for a consideration to apply for payment of the 
bill; they necessarily employed agents for this pur- 
pose, who received the amount; their receipt was in 
law a receipt by them and subjected them to all the 
consequences. The appellant, with whom they so 
agreed, cannot have any thing to do with those whom 
they so employed, or with the state of the account be- 
tween different parties engaged in this agency.’’ The 
banker thus receiving the draft from its owner was 
held liable for the acts of the person employed by him, 
although free from negligence orfraud. Cited 8 Ohio, 
supra, p. 481. 

In 3 Seld. 459, The Montgomery Co. Bk. v. The Al- 
bany City Bk. and Bk. of the State of New York, the 
former bank sent to the Albany City Bank for collec- 
tion, a draft for $1,800, payable 30 days after date. 
The Albany bank transmitted the same for collection 
to its correspondent, the Bank of the State of New 
York, in the city of New York, who neglected to pre- 
sent the same for payment on its maturity, by meang 
of which negligence the amount thereof was lost. 
The Court of Appeals of the State of New York held 
that the Albany bank was the agent of the Montgom- 
ery bank, that the bank in New York was the agent of 
the Albany bank and not of the Montgomery bank, 
and that the Albany bank was liable to the Montgom- 
ery bank for the neglect of its New York correspond- 
ent. To this many cases are cited. The recovery 


below against the Albany bank was affirmed, and 
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the judgment against the New York bank was re- 
versed. 

To the same effect is The Com. Bk. of Penn. v. The 
Union Bk. of New York, 1 Kern. 203, and Allen v. 
Merchants’ Bk., 22 Wend. 215. 

These cases show that, where a bank, as a collection 
agency, receives a note for the purposes of collection, 
its position is that of an independent contractor, 
and that the instruments employed by such bank in 
the business contemplated are its agents, and not the 
sub-agents of the owner of the note. It is not per- 
ceived that it can make any difference that such col- 
lection agency is composed of individuals, instead of 
being an incorporation. These poem go far 
toward establishing the position that Archer & Co., 
in the case before us, were independent contractors, 
and that the parties employed by them were their 
agents only, and not the agents of Wise & Co., in such 
manner that Wise & Co. are responsible for their neg- 
ligence or chargeable with their knowledge. There 
are, doubtless, cases to be found holding to the con- 
trary of these views, but the principle they decide is 
nevertheless well established. 

Cases, no doubt, may also be found where actions 
have been sustained by the creditor against the last 
agent, or where he is charged with his acts, in which 
the point before us was not raised or brought to the 
notice of the court. Such cases are not authority on 
the point. Nor do we think any great difficulty arises 
from the case of Wilson v. Smith, 3 How. 770. That 
decision is based upon the case of Commonwealth Bank 
v. Bank of New England, 1 How. 234 (which is the 
only case referred to in the opinion), and in which 
case the question was not raised. The question there 
was not of privity, but of the right to retain under the 
circumstances stated. Again, in that case, it was 
held, from the course of dealings between the banks, 
that it was fairly to be inferred that it was understood 
between them that the collections should be held sub- 
ject to a settlement of accounts. 

There is, however, another class of cases still more 
to the point. 

In Bradstreet v. Everson, 72 Penn. St. 124, the case 
was this: The defendants were a commercial agency 
in Pittsburg, with agents throughout the United 
States, for the collection of commercial paper. The 
plaintiffs delivered to them, for collection, four drafts 
payable in Memphis, Tennessee. They sent them to Mr. 
Wood, their agent in Memphis, who obtained the 
money upon them, and, becoming embarrassed, failed 
to remit. On being called upon for the money the 
defendants attempted to excuse themselves on the 
ground that they followed the instructions of the 
plaintiffs, and were their agents merely, reporting 
from time to time, and that Wood, who received the 
money, was not their agent, that he was a reputable 
man, and that they had never received the money 
from him. , 

Among other points they insisted upon the follow- 
ing, viz.: 7. If the plaintiffs placed the acceptances 
in the defendants’ hands for collection, and knew that 
their personal attention and direct service in such col- 
lection would not, in the usual course of business, be 
given to it at Memphis, and that the employment of 
an attorney to attend to it at Memphis was necessary, 
or the proper and usual course of doing such business, 
then the plaintiffs thereby made either such person or 
defendants their agent therein, with power to employ 
an attorney or sub-agent therein at Memphis, and their 





immediate agent under such authority would not be 
responsible for any default of such sub-agent, if selected 
with reasonable care and diligence. And again they 
insisted — 9. If the plaintiffs gave defendants at Pitts- 
burg acceptances to collect at Memphis, they thereby 
constituted defendants their agents therein, and such 
agents are not responsible for any loss so long as they 
have used the usual diligence and conducted them- 
selves according to the usual course of doing such 
business. The questions now before us were thus 
directly presented. Ina careful opinion delivered by 
Mr. Justice Agnew, citing many authorities, these 
propositions are overruled. The court hold that the re- 
ceipt for collection imported an undertaking by the 
collecting agent himself to collect, not merely that he 
receives it for transmission to another for collection, 
for whose negligence he is not to be responsible. He 
is, therefore, liable, by the very terms of his receipt, 
for the negligence of the distant atttorney who is his 
agent, and he cannot shift the responsibility from 
himself upon his client. ° 

Lewis & Wallace v. Peck and Clark, 10 Ala. 142, 
and Cobb v. Beake, 6 Ad. & Ellis, 930, are to the same 
purport. The last-named case is especially full and 
explicit. 

We are of the opinion that these authorities fix the 
rule in the class of cases we are now considering, to wit, 
that of attorneys employed, not by the creditor, but 
by a collection agent who undertakes the collection of 
the debt. They establish that such attorney is the 
agent of the collecting agent and not of the creditor 
who employed that agent. We concur, therefore, 
in the conclusion reached by the Court of Appeals of 
the State of New York, that McLennan was not the 
agent of Wise & Greenbaum, the New York creditors, 
in such a sense that his knowledge of the bankrupt 
condition of Oppenheimer is chargeable to them. 
Whether a different conclusion would have been 
reached if the money had come to the hands of Wise & 
Greenbaum we are not called upon to consider. 

The judgment is affirmed. 

Mr. Justice MILLER dissenting. 

I feel constrained to express my dissent to the opin- 
ion of the court just delivered. Wise & Greenbaum 
were the owners of the notes in this case. The judg- 
ment, which was undoubtedly a preference within the 
meaning of the bankrupt law, was taken in their name 
and for their use and benefit. The attorney who pro- 
cured the bankrupt to confess judgment acted for 
them, and was compelled to use their name. If the 
notes had been sent by them directly to McLennan, 
the attorney, it is conceded that they would have been 
liable in this action. [am at a loss to see how their 
liability is changed by the fact that the notes were sent 
to him through a commercial or collecting agency. 
This agency had no interest in the notes, was not lia- 
ble to the attorney for his fees, nor to the bankrupt 
for costs, if an unsuccessful suit had been brought. 
The notes were not indorsed to this agency, nor could 
it in any manner have prevented Wise & Co. from 
controlling all the proceedings of the attorney for col- 
lecting the money. 

The numerous cases cited from various cvurts of the 
relations between banks acting as cullectors of money, 
among themselves and with others, stand on a differ- 
ent basis. In all such cases the note or billis either 
indorsed to a bank or made payable to it. The bank 
sues, if necessary, in its own name. It passes the 
amount usually to the deposit account of the person 
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from whom received originally, and the account is so 
passed as between corresponding banks. It is from 
this course of dealing that the series of decisions have 
been made, referred to in the opinion. So, also, there 
are numerous cases in which the first agent of a note, 
or claim owner, may have acquired vested rights, as 
for fees or advances, or other considerations, which, 
as between themselves, authorized the first agent to 
control the debt. 

But these cases differ very widely from the case be- 
fore us, in which there is no evidence that the collec- 
tion agency had a particle of interest or any right to 
control the proceedings for collection adversely to the 
owner of the notes. The effect of the decision is that 
a non-resident creditor, by sending his claim to a law- 
yer through some indirect agency, may secure all the 
advantages of priority and preference which the attor- 
ney can obtain of the debtor, well knowing his insol- 
vency, without any responsibility under the bankrupt 
law. Very few creditors, when this becomes well 
known, will fail to act on the politic suggestion. 

Mr. Justice Gifford and Mr. Justice Bradley concur 
in this dissent. 
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UNITED STATES SUPREME COURT AB- 
STRACTS. 
ACTION. 

Former action when not bar.—No. 157.—Haldeman et 
al. v. The United States.—Error to the Circuit Court 
for Kentucky.— This was a suit on the official bond of 
Haldeman as Surveyor of Customs at Louisville. The 
defense was that a former action for the same cause 
had been discontinued on the payment of the costs by 
the defendants. It is held that such a judgment of 
dismissal, because the cause was not prosecuted, is 
equivalent to nothing further than the record of a non- 
suit, and constitutes no bar to a subsequent action. 
To bar a future action there must be the adjudication 
or release of some right. There must be at least one 
trial of a right between parties before there can be an 
end of the controversy. Affirmed. 

RAILROAD. 

1. Bridge over river between States.—No. 584.—Union 
Pacific Railroad Co. v. Hall & Morse.—Error to the 
Circuit Court for the District of Iowa.—In this cause 
the court holds that Hall & Morse, residents of Coun- 
cil Bluffs, as citizens, bore sufficient interest to give 
them standing in court to demand the performance of 
its obligations by the company, and that it is the duty 
of the latter, under the acts of Congress, to operate its 
whole road as one connected, continuous line, and that 
the bridge over the Missouririver between Omaha and 
Council Bluffs is a part of the road, to be used in con- 
nection with and as a part of their entire line. It is 
said that, if Congress did not intend to require the 
construction of the road from the imaginary line in 
the middle of the river channel, which would be an 
impossibility, and which is the legal boundary of Iowa, 
the intention must have been that the initial point 
should be either on the Iowa or on the Nebraska shore, 
and if the Nebraska shore was intended, why was it 
not designated? It is impossible to give a satisfactory 
answer to the question by the court as to the question 
why the Iowa boundary was designated if the eastern 
on the Iowa shore of the river was not intended to be 
the terminus of the road. The authority of the com- 
pany to build the road to the Iowa shore was within 
itself power to build a bridge on the Missouri river. 





No express grant to bridge the river was needed, as 
whatever bridges were needed on the authorized line 
were as fully authorized as the line itself; all authority 
that was given tothe company was as a railroad com- 
pany and not as a bridge company. The bridge was 
to enable the road to connect with other roads, and it 
was to be built for no other's use. They were not 
allowed to charge rates of toll over it which they did 
not charge upon other portions of their line. The acts 
chartering the company manifest no intention to dis- 
tinguish between the bridge over the Missouri river 
and other bridges on the line of the road if it is nota 
part of the road. Neither is any bridge between the 
Missouri and the western boundary of Nevada, for the 
power to build bridges was given in the same words. 
Affirmed. Mr. Justice Strong delivered the opinion. 
Mr. Justice Bradley, dissenting, is of the opinion that 
the Missouri river is generally understood to be the 
western boundary of Iowa, and that the fair construc- 
tion of the charter of the Union Pacific Company is 
that their road was to extend from that river west- 
wardly. 

2. Review of adjudication relating to: acts of Congress. 
—No. 154.— The Republican River Bridge Co. v. The 
Kansas Pacific Railroad Co.—Error to the Supreme 
Court of Kansas.—In this case it is decided that, where 
a right is set up under an act of Congress in a State 
court, any matter of law found in the record decided 
by the highest court of the State bearing on the right 
to set up under the act of Congress, may be reviewed 
here on the merits. The court decides that the joint 
resolution of July 26, 1866, grants to the railroad com- 
pany certain lands of the Fort Riley Military Reserva- 
tion for the purpose of a depot opposite Riley City, 
which right was contested by the Bridge Company. 


Affirmed. 
REBELLION. 


Effect of military order. —No. 146.— Raymond yv 
Thomas.— Error to the Supreme Court of South Caro- 
lina.— In this it is held that the war of the rebellion 
terminated in South Carolina on the 2d of April, 1866, 
and that the military officers remaining in command 
there between that date and the return of the State to 
the Union had no authority, under the acts of March 
and July, 1867, to annul a decree of a Court of Equity 
of the State. Hence such an order, made by Gen. 
Canby, was an arbitrary stretch of authority, and was 
properly disregarded by the court below. Affirmed. 

——__>___——__ 
RECENT ENGLISH DECISIONS. 
FRAUD. 

Action for breach of contract: failure of considera- 
tion: money had and received.—The defendants, a lim- 
ited company, being possessed of a process (for which 
a patent had been taken out in England, but not for 
the foreign city of B.) for the utilization of sewage, 
agreed tosell to the plaintiff, for £15,000, the sole and 
exclusive right to use and exercise the patent in B. 
The plaintiff was aware that by the law existing at B., 
no exclusive right to use the process there could be ob- 
tained. The directors of the defendants’ company 
were not aware that the patent for B. had not been 
obtained. The object of the plaintiff in buying the 
exclusive right was, that he might form a company for 
using the process in B., and might induce persons to 
take shares in the company, under the belief that, if 
the company bought of the plaintiff the right sold to 
him by the defendants, the company would be entitled 
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to the exclusive use of the process in B. The plaintiff 
sued the defendants to recover back his £15,000, on the 
ground that, as there was no exclusive right to the use 
of the process in B., the consideration had failed. 
Held, that no action could be maintained. 1. On the 
ground that, although the defendants ostensibly sold 
the exclusive right to use the process at B., yet, the 
plaintiff's object being to float a company, and induce 
persons to take shares in it, he had intended to buy 
the right, whether exclusive or not, and that he had, 
in fact, obtained that for which he had paid the £15,- 
000. 2. On the ground that the plaintiff, being aware 
that no exclusive right to use the process in B. could 
be obtained, had entered into the contract with the 
defendants in contemplation of a fraud upon the 
shareholders of the intended company. Begbie v. 
Phosphate Sewage Company, L. R., 10 Q. B. 491. 








FIRE INSURANCE. 


Proviso that subsequent insurance should be disclosed: 
marine policy, when goods covered by: goods in steve- 
dore’s warehouse. — The plaintiffs effected a policy of 
insurance with the defendant as chairman of a fire in- 
surance company, for £3,000, *‘ on wool in bales or fleeces 
‘greasy ’ and ‘ washed,’ in all or any shed or store, on 
station, or in transit to Sydney by land only, or in any 
shed or store, or any wharf in Sydney, until placed on 
ship.’’ The policy contained a provision as follows: 
** No claim shall be recoverable if the property insured 
be previously or subsequently insured elsewhere, unless 
the particulars of such insurance be notified to the 
company in writing.’”’ The plaintiffs subsequently 
effected an insurance with a marine insurance com- 
pany to cover £16,500 upon wool, the risk being de- 
scribed as “at and from the River Hunter to Sydney 
per ships and steamers, and thence per ship or ships to 
London, including the risk of craft from the time that 
the wools are first waterborne and of transhipment, 
or landing and re-shipment at Sydney.’’ The frequent 
practice at the port of Sydney is, that wool arriving 
there for shipment is not delivered direct to the ship 
for which it is intended, but is conveyed to the stores 
belonging to the persous who are acting as the steve- 
dores of the ship, and is there pressed for the purpose 
of reducing its bulk. By the practice and course of 
business, the stevedore’s receipt is regarded, as between 
the ship and the shippers, as equivalent to the mate’s 
receipt, and bills of lading are given in exchange for it. 
Certain wool belonging to the plaintiffs was forwarded 
by several consignments by several steamers from the 
River Hunter to Sydney. The plaintiffs’ agent at 
Sydney had the wool conveyed on its arrival to his 
own stores, for the purpose of being weighed, and en- 
tered into a contract for its conveyance to London on 
board a ship. The wool was then conveyed from his 
warehouses to the stores of the stevedores of the ship, 
who gave the usual receipts for the same. While in 
the stevedores’ warehouses, a portion of the wool was 
destroyed or damaged by a fire, and the plaintiffs 
sought to recover loss upon the policy effected with 
the defendant’s company. The company resisted the 
claim, upon the ground that the policy of marine in- 
surance above mentioned came within the terms of 
the provision in the fire policy, and ought to have been 
communicated to them. Held, that the marine policy 
did not cover the wool in the stevedores’ warehouses, 
and was not such an insurance as the plaintiffs were 
bound under the provisions of the fire policy to notify 
to the defendant’s company, and that the plaintiffs 











were therefore entitled to recover. Australian Agri- 
cultural Co. v. Saunders, L. R., 10 C. P. (Ex. Ch.) 668. 
NUISANCE. 

Leaving an insecure grating in a public foot-path: 
landlord and tenant.—A was injured by the giving way 
of a grating in a public footway, which was used for a 
coal-shoot and for letting light into the lower part of 
premises adjoining. These premises were at the time 
of the accident under lease to B, who covenanted to 
repair and keep in repair all except the roofs, main 
walls, and main timbers. At the time of the demise 
the grating was unsafe; but there was no evidence that 
C, the landlady, had any knowledge of its unsafe 
state; and the jury found that no blame was attribu- 
table to her for not knowing it. Held, upon the au- 
thority of Pretty v. Bickmore, Law Rep., 8 C. P. 401, 
that no action was maintainable against C. At the 
time of the accident, A was not passing along the way, 
but was standing on the grating to talk with a person 
Held, that A was not making 
Gwinnell v. Eamer, 


at a window above it. 
an improper use of the grating. 
L. R., 10 C. P. 658. 





5 oan 
RECENT AMERICAN DECISIONS, 
CHATTEL 





MORTGAGE. 

Time of payment.— A mortgagee of chattels who had 
expressly fixed a certain time and place for the pay- 
meut of the mortgage, the time being a few days later 
than the date of the maturity of the debt, made him- 
self a wrong-doer by seizing the chattels on the day 
before the day he had fixed for payment; payment on 
that day would have been a satisfaction of the debt. 
Baxter v. Spencer, Sup. Ct., Mich., Jan., 1876. 

CORPORATION, 


When stockholder not liable for wrongs of.— Under 
Comp. L., chapter 76, allowing suits against stock- 
holders to recover a corporate debt where an execu- 
tion against the corporation has been returned unsat- 
isfied, it is the original debt against the company for 
which the stockholder is liable. Where judgment is 
obtained against the company without fraud or collu- 
sion, the stockholder is probably bound by the judg- 
ment so far as regards the liability, and the amount, 
and cannot litigate these questions. Their liability for 
debt does not make them liable for corporate torts, 
notwithstanding the right of the injured party to 
waive the tort and sue in assumpsit. Bohn v. Brown, 
Sup. Ct., Mich., Jan., 1876. 

A street railway passenger was injured by the con- 
ductor’s negligence and recovered damages for which 
the execution issued against the company was returned 
unsatisfied. Held, that he could not sue individual 
stockholders therefor, as for a corporate debt, under 
Comp. L., chapter 76, which makes the holders of un- 
paid stock liable on corporate debts that cannot be 
satisfied from the property of the company. Ib. 


CRIMINAL LAW. 

Suspension of sentence.—Suspension of sentence 
and release of the defendant on his own recognizance 
in a merely nominal amount, and without sureties, 
indicates an intention to let him go unpunished, and 
the failure to proceed against him during the term at 
which he bound himself to reappear, is a practical 
abandonment of the prosecution. Subsequent sen- 
tence passed upon him by a judge sitting temporarily 
in place of the trial judge, held, unauthorized. Weaver 
v. People, Sup. Ct., Mich., Jan., 1876. 
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INSURANCE. 

1. Additional insurance: acts of agent: waiver: 
parol contract.—A policy stipulates that the procure- 
ment of other insurance shall make it void if procured 
without the consent of the company. Other insurance 
being in fact obtained, if the first insurer, on being 
afterward informed of it, raises no objection further 
than to ask why it was not obtained from him, and 
otherwise treats it as a matter of course, he estups 
himself from repudiating his liability for loss that oc- 
curs after his conduct has induced the insured to rest 
satisfied with his policies. Insurance Co. v. Earle, 
Sup. Ct., Mich., Jan., 1876. 

Where an insurance policy stipulates that other in- 
surance obtained without the consent of the company 
shall invalidate the policy, but contains the clause, 
**$3,000 other insurance permitted,” it is to be assumed 
that consent to future insurance need not be any more 
definite, e. g., in specifying the companies granting it 
by name. Ib. 

Where dealings are had exclusively with the insur- 
ance agent, his delivery of the policy is binding on the 
company, even though it be not countersigned as re- 
quired by their rules. Delivery is a waiver of the 
formal condition. Ib. 

Where the conduct of an insurance agent in giving a 
policy has misled parties into making applications 
or accepting conditions under a misapprehension as 
to their literal accuracy, the company is estopped by 
its action. Ib. 

Provisions that involve forfeiture must be strictly 
construed. Ib. 

Insurance may be effected or changed by parol, un- 
less the statute of frauds or some similar prohibition 
prevents. Oral and written bargains are the same in 
legal degree, and either may vary or discharge the 
other. Ib. 

Where the purchase of new machinery was the occa- 
sion of obtaining additional insurance, evidence of the 
purchase was admissible as res geste in an action on 
the policy. Ib. 

2. Partnership property.— Where an insurance policy 
provides that in case of the loss of partnership prop- 
erty, on which other companies have also issued poli- 
cies, it shall be held for only its ratable share, it was 
held that an individual policy which, in adjusting the 
losses, had been, by the common consent of all parties, 
treated asa firm asset and as covering the firm prop- 
erty, was so far within this stipulation that the com- 
pany issuing the individual policy must be held liable 
as for an insurance of the partnership property. In- 
surance Co. v. Verdier, Sup. Ct., Mich., Jan., 1876. 








+> 
RECENT BANKRUPTCY DECISIONS. 
ACTION. 

Plea in bar.—A plea in bar that, since the commence- 
ment of the suit, the defendant has been adjudged bank- 
rupt, and the plaintiff has proved his debt in bank- 
ruptcy, and that the bankruptcy proceedings are still 
pending, is insufficient. Brandon Manuf. Co. v. Fra- 
ger, 13 Nat. Bankr. Reg. 362. 


ATTACHMENT. 


Issued from State court.— An attachment issued out 
of a State court within four months before the com- 
mencement of proceedings in bankruptcy, is dissolved. 
If an attachment is laid in the hands of a garnishee 
prior to the period of four months next preceding the 





commencement of the proceedings in bankruptcy, it is 
not dissolved. Merely proving a secured claim as a 
general claim, does not waive the security. Hatch v. 
Seeley, 13 Nat. Bankr. Reg. 381. 

CREDITOR’S BILL. 


Effect of proceedings in bankruptcy.— A creditor who 
has filed a creditor’s bill in a State court, and obtained 
the appointment of a receiver prior to the commence- 
ment of the proceedings in bankruptcy, may be en- 
joined from proceeding further in the State court. 
Proceedings in bankruptcy supersede all other pro- 
ceedings for the administration of the assets of the 
debtor, subject only to the priorities which have been 
obtained by any creditor by the use of diligence. In 
re Whipple, 13 Nat. Bankr. Reg. 374. 

EXAMINATION OF BANKRUPT. 


What may be required.—It is the right of a creditor 
to have a full disclosure, on oath, by the bankrupt, of 
ever ything relating to his estate, and with such detail 
as will be necessary, or may be useful to the assignee 
in the discharge of his duties; and it is the duty of 
the bankrupt to submit to such examination promptly, 
on reasonable application. A bankrupt who has fully 
submitted to examination has a right to be protected 
against unreasonable demands upon his time for fur- 
ther examination; and when ample opportunity has 
been afforded, and an examination already had is ap- 
parently full, unless it is made to appear that such 
examination was collusive, or in some material and 
specified particular deficient, an application for fur- 
ther examination may properly be refused. In re Fris- 
bie, 13 Nat. Bankr. Reg. 349. 


LIEN. 


Effect of bankruptcy on.—The bankrupt law does 
not divest a lien, but as all the property of a bank- 
rupt, as well as that subjected to mortgages and liens, 
as that which is:unincumbered, passed to the assignee, 
and is in custodia legis, subject to priorities and liens, 
it follows that the bankrupt court is the proper tribu- 
nal in which to administer the remedies for the en- 
forcement of liens. All claimants against the estate 
of a bankrupt are required to prove their debts, how- 
everevidenced. Blumvy. Ellis, 13 Nat. Bankr. Reg. 345. 

PARTNERSHIP. 

Several proceedings by or against.— It is of no conse- 
quence, excepting in the matter of expense, whether 
there are two proceedings by or against partners, or 
only one, for every thing is conducted in the same way, 
and the rights of creditors and all others are precisely 
the same. If a partner, after a formal dissolution, 
continues to carry on business under the firm name, 
with the consent of his copartner, his trade assets 
should be treated as joint assets. Where partners file 
separate petitions, the firm creditors must be post- 
poned to the separate creditors, in the distribution of 
the separate estate, whether there are joint assets or 
not. Inve Morse, 13 Nat. Bankr. Reg. 376. 

PROMISSORY NOTE. 

Rate of interest: indorsement.— Although a note is 
executed and made payable in one State, yet if it is 
sent to another State to be there indorsed for the ac- 
commodaticn of the maker and discounted for his 
benefit, it is valid if the rate of interest is such as is 
allowed by the laws of the latter State. A note given 
to compensate another for indorsing a note for the 
maker is valid. Providence County Savings Bank v. 
Frost, 13 Nat. Bankr. Reg. 356. 
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NOTES. 

HE February number of the Law Magazine and 

Review is a very able and valuable contribution to 
the legal quarterlies. It contains articles on ‘“ The 
Exterritoriality of Public Ships of War in Foreign 
Waters,”’ by Sir Travers Twiss; ‘‘ The Public Worship 
Regulation Act,’ by Chancellor Burton; “ Insurable 
Values in Marine Policies,” by G. Stegman Gibb; 
“Studies that Help for the Bar,” by Sir Edward 
Creasy; ‘‘The Late Right Hon. Sir Edward Vaughan 
Williams;” “The Trial of Claims for Bodily Inju- 
ries,’ by C. W. Ryalls; ‘“*Crimes and Punishments 
under Ancient Hindu Law,’ by Henry Raymond 
Fink. This otherwise excellent review is somewhat 
deficient in the elaborateness of its book notices, but 
we are promised better things in the future. The Re- 
view, under the present management, has greatly im- 
proved.—The Bankers’ Magazine, for March, con- 
tains, among other articles, the following: ‘* Repeal of 
the Tax on Mortgages,” ‘“ The First Banking Law of 
Switzerland,” ‘‘ Legal Interest Among the Romans,”’ 
“The National Banks of Pennsylvania and the Usury 
Laws,”’ and the ‘**‘ Law of Bank Checks.”’ 

The lecturers before the Kent Club of the Yale Law 
School are announced to be Prof. Walker, Francis 
Wayland, David A. Wells, Isaac H. Bromley, Horatio 
Seymour.—— Eli P. Norton, solicitor of the Court of 
Claims under President Johnson, died in Washington 
on Monday, February 28.——Senator Gerard has in- 
troduced in the New York Legislature a bill to con- 
solidate the existing laws in the city of New York in 
relation to jurors, with various modifications. The 
bill is said to have the approval of the judges in New 
York.—— A Jefferson County (N. Y.) Bar Associa- 
tion has been formed. 


Stevens & Sons, of London, announce as just pub- 
lished, ‘‘Internationalism, by His Excellency Don 
Arturo de Marcoartu, and Prize Essays on Interna- 
tional Law, by A. P. Sprague, Esq., Counselor of Law 
in the United States, and M. Paul Lacombe, Advocate 
in France.” A large number of bills will be intro- 
duced into the British Parliament at the present ses- 
sion. The House of Commons will be asked to assimi- 
late the laws affecting real and personal property in 
cases of intestacy; and to assimilate the borough fran- 
chise of Ireland to that of England. Bills will be 
brought forward for the removal of disqualification to 
vote occasioned by under-letting of a house for a 
short period, for the granting of superannuation allow- 
ances to municipal officers, and for the complete aboli- 
tion of imprisonment for debt. The Chancellor of 
the Exchequer intends to bring in a bill for amending 
the law relating to marine insurance and other mari- 
time contracts. 





The Judicial Committee of the Privy Council of 
Great Britain must have an interesting calendar if the 
following titles to causes taken from the calendar in 
February are a criterion; Moung Shoay att v. Ko 
Byaw, O’Shanassy v. Joachim and others, Jumoona 
Dassya v. Bamasoondery Dassya, Guthrie and another 
v. Simpson, Damdohar Gordhan v. Gunesh and others, 
Ranee Sonett Kower v. Mirza Himmut Bahadoor and 
others, Rajah Hurpro Saud and others v. Sheo Dyal 
and others, Baboo Ram Sahoy v. Sheo Dyall and others, 
Balma Koond v. Sheo Dyall, Bahoo Ram Sahai v. 
Mohun Lall. Rani Sarat Soondari and another v. Soor- 





jya Kant Archarjya, Mussumat Phoolbas Koonwur 
and another v. Lalla Jogeshur Sahoy and others, Sri 
Virada Pratapa v. Sri Brozo Kishoro Patta Deo. 


A lay contemporary says that recently Alexander H. 
Stephens requested a friend who called upon him to 
sing ‘‘ My life is like a summer rose;”’’ and adds that 
the author of these verses was also the author of 
‘““Love and madness of Tagso,”’ and was an attorney- 
general of Georgia and a professor of law in the Uni- 
versity of Louisiana. His name is Richard Henry 
Wilde, who “did civilization the precious service of 
discovering on the walls of Bargello, in Florence, that 
contemporaneous portrait of Dante, which has taught 
not Italy alone, but all the world 


* How stern of lineament, how grim 
The father was of Tuscan song.’ 


Georgia was proud of him in his life-time; but her 
pride will be revived by this pathetic linking of his 
name with the last hours of her most conspicuous 
public man (Mr. Stephens). But it may be worth 
while to remind both Georgia and the whole country 
that this gifted lawyer, poet and man of letters was a 
son of Ireland, and of the early emigration which 
attended the terrible events of 1798.” 





The decision in the recent case of Green v. Dickens, 
which was made by an English county court judge, 
has been unkindly treated by the Queen’s Bench 
Division. The county judge had held, says an English 
contemporary: ‘‘That the trustee of a free school 
was responsible for damage done by the boys attend- 
ing the school in throwing snowballs. His judgment 
was set aside, and Mr. Justice Blackburn said that the 
county court judge, in his anxiety to do justice, had 
extended to schoolboys the well-known doctrine ap- 
plicable to dogs or other beasts accustomed to bite 
mankind. We fear that this remark was intended as 
a jest; but a very little consideration will show how 
extremely applicable that doctrine is. An animal is 
not a rational creature; can any one say a schoolboy 
is a rational creature? An animal is guided by im- 
pulse, so is the schoolboy; it is the nature of a tiger 
to destroy, and it is the nature of a schoolboy to de- 
stroy. The only question is, whether the schoolboy is 
so far reclaimed, or so ordinarily peaceable, that it is 
necessary in his case to prove a scienter. On consid- 
eration we think it is not, especially in regard to the 
form of ferocity complained of by the old lady in the 
recent case. The presumption in favor of any given 
schoolboy throwing snowballs, if he has a chance, is 
irresistible. It seems to us that the judgment of the 
county court judge must be rested on this ground; 
there is some difficulty in finding any elsewhere. The 
liability of one person forthe acts of another, in gen- 
eral, rests on the law of masterand servant or the law 
of agency; but this liability is only for acts done with- 
in the scope of the employment. Now, we fear it 
would be difficult to hold that there is any employ- 
ment in the case of the schoolboy, or that, if there is, 
it could be within the scope of the employment to 
break an old woman’s windows with snowballs. 
Moreover, we have heard rumors that in this particu- 
lar case the throwing of the snowballs was a mere in- 
cident in a terrific and protracted conflict between the 
boys of the free school and those of a rival national 
school. The act of the servant or agent in the pur- 
suit of his own objects, or the gratification of his own 
educational animosities, cannot be attributed to the 
master or principal. So that, on the whole, we recom- 
mend the learned county court judge to hold by the 
ground of decision which classes schoolboys with dogs 
and other beasts accustomed to bite mankind.”’ 
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CURRENT TOPICS. 
tT efforts of the New York Bar Association to 
procure the establishment of a State Bar Asso- 
ciation were entirely commendable. The profession 
in this country has always felt the want of associated 
effort. In England the Bar has been a unit from 
time immemorial, and even some unnecessary clauses 
in the recent Judicature Act will hardly injure the 
unity and organization of the English profession. 
There is no reason—except perhaps a want of 
enthusiasm and earnestness — which should prevent 
the formation of a State Bar Association in New 
York and other States, and even, after a time, of a 
National Bar Association. There are some interests 
of professional life which cannot be promoted in 
any manner so well as by the association of mem- 
bers of the profession together. Instead of being 
isolated parts of a great profession, the lawyers in 
the State and in the Nation should be combined 
in an organic whole, for the purpose of procuring 
an advancement of the true interests of the profes- 
sion and for the procurement of needed law reforms. 
The individual power of lawyers is already well- 
known; but their collective power would be ten-fold 
what it is now. What has the Bar Association of 
New York city done to effectuate its plan for a 
State organization? 





After the Bar Association of New York shall have 
settled the matter of education for the Bar it should 
take up the subject of education for the Bench. If 
it can conveniently devise some system of Judicial 
Education whereby the judges of the first depart- 
ment shall come to a knowledge of the Constitution 
of the State it will do a public service. It was not 
long ago that Justices Davis and Daniels found it 
necessary to plead ignorance of the Constitution in 
excuse of the fact that, in the same week, they had 
‘cordially recommended” two men for the same 
position, and now they and their judicial brethren 
have been again forgetting the fundamental law. 
It seems that the judges of the three superior courts 
of New York entertained the opinion that the jury 
laws, so far as they related to that city, needed revi- 
sion, and, therefore, they held a meeting and ap- 
pointed a committee, consisting of Judges Davis, 
Morrell and Charles F. Daly, to draft a bill for that 





‘*unanimous assent and concurrence of all the seven- 
teen judges” of the said courts, and was, on the 
28th ult., introduced in the Senate by Senator 
Gerard. But, notwithstanding the eminent ability 
of its authors and indorsers, the bill was a most 
palpable violation of that provision of the Consti- 
tution, that no private or local bill shall be passed 
relating to ‘‘selecting, drawing, summoning or 
impaneling grand or petit jurors;” and was 
promptly rejected by the Senate committee on that 
ground. We do not wish to be impertinent or 
irreverent, but we take the liberty to suggest that 
an occasional perusal of the Constitution might 
save the judges from such unhappy performances. 


The New York Legislature has concluded to ex- 
tend the term of the Commission to Revise the 
Statutes until May, 1878. Considerable discussion 
arose in the Senate in regard to the length of time 
which the Commission had taken to prepare the first 
part of its work. This is easily explained by the 
fact that the Commission has never been harmoniously 
constituted. Mr. Throop is the only member of 
the Commission, who has remained in his place dur- 
ing the entire period of its existence. Other mem- 
bers have been appointed, and have resigned with- 
out doing any thing of consequence in the substan- 
tial progress of the work of revision. In regard to 
the later members of the Commission the only ones 
besides Mr. Throop, who have done any real work, 
have been Mr. Stebbins and Judge Johnson. 
Neither of these are now on the Commission. There 
is a vacancy caused by the resignation of Judge 
Johnson, which should be filled without delay; as 
it is necessary that the work of revision should go 
forward as rapidly as possible. Political considera- 
tions should be entirely left out in the composition 
of this Commission. It will not do to make the 
Commission of Revision a refuge for mere politi- 
cians, as has been the case in some instances in the 
past. There are wanted on the Commission, men of 
sound legal judgment, whose experience renders 
them peculiarly adapted to the work, and who can 
devote their time to the prosecution of the great 
work in which both the people and the profession 
are deeply interested. If politics has any thing 
further to do with this Commission, it will be an 
ignominious failure, 


Ecclesiastical questions sometimes get into our 
courts, but we may consider ourselves fortunate 
that these questions do not arise here so often as 
they do in England. Scarcely a number of the 
English periodicals is issued without a report of 
some ecclesiastical case. The latest is Jenkins v. 
Cook, which has been decided by the Judicial Com- 
mittee of the Privy Council, and which bid fair, at 
one time, to involve the ‘‘ personality of the devil.” 





purpose. They prepared the bill; it received the 
Vor. 13.— No. 11. 


A layman published a selection from the Bible omit- 
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ting all passages having reference to future punish- 
ment, or to the existence and personality of Satan; 
and by letter privately informed his minister that he 
considered the passages omitted incompatible with 
religion and decency. Sir Robert Phillimore de- 
clared this layman an ‘‘open and notorious evil- 
liver,” and ‘‘a common and notorious depraver of 
the Book of Common Prayer.” On appeal to the 
Judicial Committee that body declined to decide 
specifically whether a disbelief in the personality of 
the devil was inconsistent with the formularies of 
the Church of England. They did decide, however, 
that the alleged offender had not been shown to be 
an open and notorious evil-liver and depraver of the 
prayer-book, nor an offender of the congregation, 
and that he, therefore, could not be repelled. 


There may come a time when the ‘‘ etiquette” of 
the legal profession in America will establish the 
amount of the retainer fees of the leaders of the 
Bar — but we doubt it. What would our profession 
think of a rule like this, which the ‘ etiquette” of 
the English Bar has heretofore enforced ?— ‘‘A 
Queen’s counsel can only take a brief on another 
circuit than his own with a special retaining fee of 
800 guineas; a junior only with a fee of 50 guineas,” 
The mode of enforcing this rule has been by social 
penalties, and the sanction has been adequate until 
within a recent period. The Home Circuit, says 
the Solicitors’ Journal, now affirms that, so far as its 
members are concerned, the rule is not imperative. 
We should hope so; for no artificial rule of com- 
pensation of lawyers ought to be adopted or 
enforced. Let each member of the profession re- 
ceive for his services such a sum — whether in 
advance or subsequent to the rendition—as his 
influence and abilities will fairly procure for him 
from his client. 


A discussion in the New York Senate took place, 
on Tuesday, on the clause in the general appropria- 
tion bill relating to the salary of the arbitrator of 
the Court of Arbitration in New York. The clause 
provides that the salary of the arbitrator shall not 
be paid until fees to the amount necessary are paid 
into the State treasury. When the act was passed 
providing for the establishment of this court, it was 
argued in its favor that it would not cost the State 
any thing. But Senator Woodin sought to amend 
the clause so that the arbitrator should not be de- 
pendent upon the collection of fees for his salary. 
He stated that this tribunal was a useful one, and 
beneficial to the whole State. Other senators thought 
that, as the arbitrator was acting mainly in the 
interest of the Chamber of Commerce, his expenses 
should be met by that body. We are inclined to 
think that this is the true view; or, at least, that if 
the salary of the arbitrator is to be paid by the pub- 





lic, it should be by the city of New York, and not 
the State. Such courts are, indeed, to be encour- 
aged ; they serve to relieve the courts and to procure 
a speedy settlement of disputes; but the arbitrators 
stand somewhat in the position of referees, and, we 
think, should be compensated by the persons and 
bodies most interested. 


The question whether an officer is impeachable 
after his resignation has been accepted has been 
raised in the case of Belknap, late Secretary of War. 
Under the United States Constitution, the penalty 
on conviction after impeachment is removal from 
office and disqualification from thereafter holding 
office. This is the usual constitutional provision. 
There seems to be no good reason why the latter part 
of the penalty should go uninflicted because an offi- 
cer has resigned, or his term of oflice has expired. 


The disqualification from future oftice-holding is as 


much a part of the penalty as the removal from 
office. The case of Judge Barnard in this State is 
in point. Barnard was impeached for offenses com- 
mitted during a term of office which had expired, 
and it was held by the court for the trial of the im- 
peachment that such offenses were triable. In Eng- 
land impeachments have always been maintained 
against officers who have resigned or whose term of 
office has expired. It would seem entirely clear 
that an officer’s resignation could not prevent a trial 
on impeachment, and the infliction of the penalty 
of disqualification. 


Senator Gerard has introduced into the New York 
Legislature a bill to establish a court of claims for 
the State. According to the provisions of the bill 
the court is to be vested with exclusive power to 
hear and determine all claims and demands arising 
against the State. The court is to consist of three 
judges, to be appointed by the Governor and con- 
firmed by the Senate. This is a most important and 
commendable measure. As we are gradually work- 
ing toward specialties in law, so we must come to 
specialties in the administration of law, <A court 
of claims is exceedingly desirable to mect the special 
needs of the administration of this department of 
justice. The Court of Claims at Washington has 
been a most successful adjudicative branch of the 
national government. To do away with temporary 
committees of reference, and to procure a more 
thorough and accurate investigation of the ever- 
increasing Claims against the State, the proposed 
court should speedily be established. 


It is satisfactory to find that those who are best 
entitled to speak of the Judicature Act in England, 
are emphatic in their opinion of the success of that 
great reform in procedure. Lord Chancellor Cairns, 
whose support of the movement has only recently 
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been obtained, in a speech in the House of Lords a 
few weeks ago, said: ‘‘The great change effected 
by the Judicature Acts came into operation on the 
1st of November last, and Iam bound to say that 
every day which has passed has satisfied me of the 
wisdom of Parliament in introducing that great 
scheme. * * * So far as I can observe the work- 
ing of the Judicature Acts, they have been in the 
highest degree satisfactory. There has been found 
in their working a degree of flexibility, of sim- 
plicity, of uniformity, and of economy of judicial 
time, which has secured the best results.” No testi- 
mony could be higher or weightier than this to the 
beneficial effects of codification. Field, Brougham 
and Selborne may well receive the thanks of the 
civilized world for their efforts in procuring the 
greatest reforms ever known in the history of juris- 
prudence. 
exeeniattileenaiiintion 
NOTES OF CASES. 

|" is often a question whether certain circumstan- 

ces are the ‘‘act of God,” and will excuse the 
performance of a contract. The latest case which 
lias come to our notice, bearing upon this question, 
is Pittsburgh & Birmingham Railway Co, v. City of 
Pittsburgh, 6 Pitts. Leg. Jour. (N. 8.) 110, decided 
by the Supreme Court of Pennsylvania. A railway 
company contracted with a municipal corporation to 
keep certain streets in repair as a consideration for 
privileges secured. A violent storm caused a flood, 
and one of the streets was covered to the depth of 
ten or twelve feet with debris, obstructing travel. 
Held, that the railway company was bound, under 
the contract, to repair the street and keep it in good 
sanitary condition. Agnew, C. J., and Gordon and 
Woodward, JJ., dissented, and held that the re- 
moval of the masses thus piled upon the street by 
the act of God was not within the contemplation of 
the parties, and was not a ‘‘repair,’ as understood 
when the contract was entered into. Chief Justice 
Agnew speaks in rather indignant terms of the 
decision by which he was overruled. He says: “To 
call this a repair, it seems to me, does violence to 
every rule of sound interpretation, and to those 
qualities of justice and right, which are the attri- 
butes of a sovereign. 
substitute our own exaction for the true spirit and 
intent of the condition.” There is a large num- 
ber of cases upon this subject to which we have not 
space to refer. Chief Justice Agnew speaks of the 
following case: In Morrison v. Davis & Co., 8 Har. 
171, a carrier, whose contract is construed strictly 
against him, was held to be excused from the loss 
of goods by the sinking of a canal boat, caused by 
a storm, notwithstanding that he drove a lame horse, 
whose want of speed delayed and brought his boat to 
a dam where the storm overtook it, and which 
otherwise might have been passed safely. 


To say so would appear to 





In Penny v. Manufacturing Co., 8 Chic. Leg. 
News, 190, it was held, by the Supreme Court of 
Illinois, that taking collateral security for the pay- 
ment of a guaranteed note does not release the 
guarantor. In Remsen v. Graves, 41 N. Y. 471, it 
was held that the taking of a second bond as col- 
lateral security to the first—although the second 
bond had a longer time to run than the first, and 
interest was received on the second — did not 
release the guarantor of the first bond. It appears, 
however, in this case, that the guarantor consented 
to the giving of the collateral. The principle of 
the decisions” on this subject is, that the guarantor 
is not in any way prejudiced by the giving of the 
collateral, but rather benefited. But, where the 
creditor takes notes as collateral security, without 
suspending the remedy, and parts with them for 
value, the surety is discharged. Hart v. Hudson, 6 
Duer, 294. 


An interesting and important decision in the law 
of negotiable paper is Gosling v. Grigfin, decided by 
the Supreme Court of Tennessee, holding that the 
maker is not discharged if, before the maturity of 
the paper, and after its transfer even as collateral 
security, he makes payment to any person other than 
the real holder. Jackson, J., who delivered the 
opinion, said: ‘‘ Payments of negotiable paper before 
it is due, and in the absence of such paper, are not 
made in the due course of business, and the party 
so paying should be held to do so at his own risk. 
For when the title has passed by indorsement and 
delivery of such paper, the actual or legal holder 
alone has the right to receive the money due thereon, 
and the maker, in paying to the original payee after 
such transfer, in the absence of the paper, either 
before or after its maturity, must abide the conse- 
quence of making payment to a party not entitled 
to receive it.” See Carr v. Lewis, 20 N. Y. 138. 
And it would seem that the same rule would hold if 
the payment was made before maturity, and before 
transfer. When the maker pays a note before 
maturity, it is his duty to take it up, or have it 
destroyed; for if it gets into the hands of an inno- 
cent holder, it is through the maker’s negligence. 
But there is some authority against this view. In 
Baker v. Wheaton, 5 Mass. 512, Parsons, C. J., said: 
“If the promisor has bona fide paid the note to the 
promisee, while it was his property, and unassigned ; 
if the promisee should afterward fraudulently 
indorse it to an innocent purchaser, for a valuable 
consideration, yet the promisor might defend him- 
self by proving a payment prior to the transfer, 
because by the payment the note was ipso facto dis- 
charged, and there was no subsisting contract to 
assign.’ We can assent to this doctrine so far as 
it applies to payment after maturity, but not as to 
payment before maturity. 
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MASTER AND SERVANT. 


'YHE Court of Appeals of this State have fallen 

into disagreement, and as many think, into 
some confusion, on the subject of the liability of the 
master to his servants for injuries caused by the 
negligence of co-servants. This disagreement com- 
menced in the case of Laning, 49 N. Y. 521, widened 
in Flike’s case, 53 id. 549, and has become still more 
pronounced in Malone v. Hathaway, not yet reported. 
It may be useful to review these cases, and see if 
they can be reconciled with each other or with 
sound law. . 

The facts in Laning’s case were these: The 
plaintiff was an employee of the New York Central 
Railroad Company; he worked with others under 
the directions of Westman, a foreman; the latter 
directed Foreman and Churchill, two lads, to erect 
a scaffold, and they did so, unskillfully and of poor 
materials; the plaintiff, while working on this scaf- 
fold, sustained injuries by its fall; the foreman, 
Westman, was originally competent and skillful, 
but since his employment by the defendant had 
acquired the habit of intemperance in strong drink, 
which became known to Coleby, the defendant’s 
hiring agent; the plaintiff himself knew the same 
fact, but he did not know who built the scaffold, or 
how it was built; there was plenty of good material 
furnished by defendant for building scaffolds. On 
this state of facts a verdict for the plaintiff was sus- 
tained, Folger, J., writing the opinion, Church, C. J., 
and Peckham, Grover, Folger and Andrews, JJ., 
concurring, Allen, J., dissenting, and Rapallo, J., 
not voting. 

The first criticism which occurs on reading these 
facts, and some minor facts which we have not set 
forth, is that the plaintiff was probably guilty of 
contributory negligence. The answer given to this, 
by the court -- who evidently thought the plaintiff 
was negligent,—is that it was a question for the 
jury, and the jury found the other way. But the 
gravest defect, as it seems to us, was the lack of 
evidence to show that it was Westman’s drunken- 
ness that caused him to appoint the two lads to 
build the scaffold. The only hint on this point is 
the following language in the opinion: ‘The testi- 
mony does not show directly, though it is an infer- 
ence which a jury might make fairly, that his con- 
dition in that respect was a cause of injury to the 
plaintiff ; for they might well infer, that if his facul- 
ties had been without confusion from strong drink, 
he would not have put these lads, deficient in judg- 
ment and strength, to a work requiring discretion 
and power, or would have inspected the result of 
their work before using it.” Certainly this seems 
a very flimsy foundation to build the subsequent 
reasoning of the court upon. That subsequent rea- 
soning is to the effect, that as Coleby, the hiring 
agent, knew that Westman, the foreman, sometimes 





went on a spree, therefore the corporation were liable 
for the injury in this case. This conclusion would 
be irresistible if there had been any evidence that 
Westman’s habit had ever caused him, in this case 
or in any other, to neglect his duty or perform it 
unskillfully. But the case has always impressed us 
as a very violent finding by a jury, acceded to by 
the court more from a sense of the importance of 
laying down a decisive rule by which corporations 
might be reached, than from a conviction that the 
verdict was right. Indeed, we suspect that the main 
object of this decision was to disapprove Judge 
Allen’s remarks to the contrary effect, in Wright v. 
N. Y. C. R. R. Co., 25 N. Y. 565. 

In Flike’s case the facts were these: The defend- 
ant’s intestate was a fireman upon a freight train on 
the Boston and Albany Railroad; his train was run 
into by some cars which became detached from 
another freight train ahead of his, and he was killed ; 
the first train had but two brakemen, when it should 
have had three, the third one oversleeping and fail- 
ing to accompany the train, and the train being sent 
out by the train-dispatcher with only two brakemen ; 
the lack of the third brakeman caused the accident. 
A verdict for the plaintiff was sustained, Church, 
C. J., writing the opinion, and Peckham, Andrews 
and Rapallo, JJ., concurring, and Allen, Grover and 
Folger, JJ., dissenting. The ground of dissent is 
stated by Judge Folger, in the Malone case, to have 
been, that the train-dispatcher was not such an agent 
of the company as to make the latter amenable to 
his negligence, but the majority of the court held 
with the chief judge, that within the principle of 
the Laning case the train-dispatcher represented 
the corporation. 

It is noticeable, in passing, that the strain, which, 
in order to warrant a recovery against a corporation, 
without notice to the corporate body of the exist- 
ence of the defect from which danger might rea- 
sonably have been anticipated, had been applied in 
the Laning case to legal principles as previously 
enunciated in the Wright case and long relied upon, 
was deemed by three of the seven judges too violent 
to justify any further tension, and that one of the 
dissidents was the judge who pronounced the pre- 
vailing opinion in the Laning case. 

The facts in the Malone case were as follows: The 
deceased was an employee in defendant’s brewery, 
and was killed by the fall of a mash-tub, which was 
proved to have been substantially rebuilt and per- 
fectly safe when deceased entered the employ- 
ment, and about eleven months before; the failure 
to look to the supports afterward was the fault of 
Bagley, a co-servant, foreman of carpenters, against 
whose competency and skill nothing was alleged. 
A verdict for the plaintiff was reversed, Church, C. J., 
and Rapallo, J., dissenting. The court, in opinions 
by Allen and Folger, JJ., distinguish the case from 
the Laning and F'like cases, on the ground that those 
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were cases of corporations, which can only act by 
and through servants, and from the case of Corcoran 
v. Holbrook, 59 N. Y. 517, on the ground that in the 
latter the defendants were absent, and had delegated 
all their powers and devolved all their duties upon 
a general agent or superintendent. 

It is difficult to perceive how a recovery could 
have been justified in this case, unless it be assumed 
that a master is liable for every injury inflicted, 
without his personal fault, by the negligence of a 
competent servant in his employ, upon another of 
his servants, for the master had at the outset pro- 
vided proper and safe appliances, had employed 
skillful and competent servants to look to them, and 
was himself personally in charge of his works. So, 
unless the jury had found that the master ought to 
have known the unsafe condition of the mash-tub, 
and that the fault was his and not Bagley’s, there 
must have been, under well-defined principles, a 
judgment for the defendant. Indeed, we cannot see 
how the judgment could have been sustained with- 
out holding that the master is bound at all hazards 
and at every moment to have safe appliances for his 
servants, and is not justified in devolving the duty 
of overseeing the appliances to any one else. And, 
indeed, we find the chief judge and Rapallo, J., 
dissenting from the opinion of the majority, on the 
ground, as expressed by the chief judge, that ‘the 
duty of maintaining the building in a secure and 
safe condition, at all times, for workmen employed 
in the building, was a duty devolving upon the 
principal.” This goes even further than the Laning 
case, for there the rule is stated to be that the mas- 
ter has not performed his duty ‘‘until there has 
been placed for the servants’ use perfect and ade- 
quate physical means, and for his helpmeets fit and 
competent fellow-servants,” and then follows the 
significant qualification, ‘‘or due care used to that 
end.” Now, if the master is not absolutely bound 
to obtain safe physical means in the outset, but only 
to ‘‘use due care to that end,” of course he cannot 
absolutely be bound to keep them always safe, after 
he has procured them. And yet the chief judge 
regards the decision in Malone as a departure from 
the cases of Laning and Flike. It seems to us that 
in his next sentence to that which we have quoted 
above, he hits the true ground when he says: ‘‘ He 
was bound to exercise proper care to prevent the 
accident which occurred.” He certainly was not 
bound absolutely to prevent it. 

The result in the Laning case was quite in accord- 
ance with the course of modern decisions in other 
States. There certainly seems to be nothing in- 
equitable in charging corporations with notice 
brought home to their general agents. Where the 
fault chargeable to the corporation is the retention 
of an employee whose habits have become unsafe, 
as in the Laning case, there seems nothing harsh in 
construing the knowledge of the defendant’s hiring- 





agent as the knowledge of the principal. But the 
difficulty is to tell where to draw the line, and to 
determine what agents are sufficiently general to 
warrant courts in attributing their knowledge to the 
corporation. A hiring-agent of all the employees 
of the corporation is one thing; a mere train-dis- 
patcher at one of the termini of the railroad is quite 
another. The decision in F'like must be regarded 
as carrying the rule established in Laning much too 
far. It may be that a contrary decision would have 
deprived the injured person of all redress, but that 
is one of the contingencies attending service upon 
a corporation. Certainly the corporation had done 
enough in providing three brakemen for the train, 
and a competent train-dispatcher; and the latter was 
not in fault for the failure of the third brakeman to 
attend his train ona single occasion. The vice of 
this decision is in assuming that there was any duty 
resting on the corporation to station three brakemen 
rather than two on any train. If one will do the 
needful work, they may lawfully send out the train 
with only one. They are not bound to have such a 
number of brakemen as to insure the speedy check- 
ing of every fragment of the train which may break 
away from the rest. 

We cannot resist the conclusion that there has 
been a tendency in our Court of Appeals to go radi- 
cally wrong on this question of master and servant. 
It is a tendency in common with the course of mod- 
ern adjudication, it must be admitted, but it is a 
dangerous spirit. There is no good reason why a 
master should respond to one servant for injuries 
inflicted through the negligence of another, pro- 
vided the latter is.a competent person. The old 
rule is a perfectly sensible and wholesome rule. 
There is no good reason why a servant should re- 
cover compensation from the master for injuries 
caused by defective machinery, in cases where he 
knows the danger as well as the master. And yet 
courts have held, over and over, that if the master 
have promised to repair the defect, the servant is 
justified in continuing to work, and may recover — 
a most absurd conclusion. As if the physical dan- 
ger and the physical fool-hardiness were in the 
least diminished by the master’s promise! It is a 
question of contributory negligence, not of contract 
and penalty. We have complained of this spirit of 
relaxation as dangerous. That it is so, it is only 
necessary to point to the dissents in the Malone case 
to demonstrate. That case presents as narrow 
ground for imposing liability on the master as it is 
possible to imagine, and yet, owing to the decision 
in Laning, the trial court and the general term 
upheld a verdict for the plaintiff, and two of the 
judges of the ultimate court are of the same opin- 
ion. If this opinion should prevail, and such ver- 
dicts as that in Malone should be suffered, any one 
of the judges would find himself held responsible 
if his cook should accidentally stick the toasting- 
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fork in the chambermaid’s eye! Our courts are 
becoming overrun with this class of cases. Juries 
are only too ready to give verdicts. If the courts 
do not jealously restrain every attempt to relax the 
old and excellent rule of the common law, we shall 
soon have such a state of things that no man will 
dare carry on any business requiring the employment 
of a great number of servants. Every principle of 
law naturally grows lax with use, just as a shoe 
grows loose with wear, and we think it is high time 
that this principle be contracted, re-enforced, and 
re-established on its ancient footing. 
o———_ 
TRIAL BY JURY. 

O ascertain the origin of this mode of settling hu- 

man controversies would involve an inquiry more 
curious than profitable. It is very ancient beyond a 
doubt. When William the Conqueror, upon the fatal 
field of Hastings, struck down the last Saxon King of 
England, he went to London and caused himself to be 
crowned in his stead. In order the more readily to 
conciliate that turbulent people to the reign of a con- 
queror, he swore, in his coronation oath, that he 
would maintain their ancient right of trial by jury. 

This was 809 years ago. How old the right, then, was 
which at that day was called ancient, we cannot ascer- 
tain. Two things, however, are fairly inferable from 
the conqueror’s oath. First, it was then very old, and 
second, very popular among the people who enjoyed it. 
This latter fact is, perhaps, more conclusively shown 
by the circumstance, that a month afterward, on 
bringing his Queen into the country to be crowned, he 
caused her to take the same oath, reswearing to it 
himself on the same occasion. 

That unchangeable excellence inheres in the right 
itself is apparent, when we ask where is the human 
institution that has endured the wear and tear of the 
passing centuries and been so little abraded, either in 
its form or substance, as this same right of trial by jury? 

The cultivated people of Athens had a very similar 
institution. It is generally believed to have been estab- 
lished by Solon, their greatest lawgiver, shortly after 
he was called to the Archonship, 594 years before the 
Christian era. A large body of men were chosen from 
the better class of the Atbenian citizens and were called 
the Dicasterion. 

When a trial was to be had, the jurors, or dicasts, as 
they were called, were chosen from this body of men. 
The number was not uniform. It appears to have been 
regulated by the Archon, and was larger or smaller ac- 
cording to his opinion of the importance of the case. 
Sometimes as many as 500 were chosen. They were 
without question chosen by lot, the Archon, or judge, 
drawing them. When selected, they were sworn as our 
own jurors now are, well and faithfully to try the cause. 
Their vote of the case was in an urn, and announced 
by the judge, or Archon. By reading the legal ora- 
tions of Demosthenes, A®schines, and other great 
Athenian lawyers, you will find they argued causes 
before this body, commencing their address with the 
phrase *“‘Gentlemen of the Dicasterion,”’ or in our 
modern phrase, ** Gentlemen of the jury.” 

The Romans borrowed this same institution, in sub- 
stance, from the Greeks. They called the jurors, 
however, judges. The word “ Judex,” translated in 
our language, judge, meant juror. He was called judge 








by the Romans because he was left to judge between 
the parties, deciding the controversy, or the most es- 
sential part of it. The Prztor performed functions 
analogous to those of the modern judge. He referred 
the case to the judices, or jurors, for decision. He 
stated to them the questions of fact, and then told 
them such and such legal results would flow according 
to their determination of them. This is the mode of 
charging the judices, or jurors, adopted by all good 
Nisi Prius judges now. The Roman Pretor did not 
consider it necessary to argue the questions of fact 
before the judices. He left Cicero and other Roman 
lawyers to do that. 

The strong analogy existing between the dicasts of 
the Greeks, the judices of the Romans, and our mod- 
ern juries, is quite obvious. The same essential and 
vital principle inhered in their system as in ours, that 
the triers or jurors were selected by lot from a large 
number of men, performed the judicial functions of 
triers of the individual case, and then returned to the 
large body from which they had been chosen. They 
were not like the Archons and Prators, who were de- 
voted to special studies, but were conversant, practi- 
cally, with human affairs and had large and varied op- 
portunities for acquaintance with mankind and their 
affairs, out of which most of the controversies they 
were called to decide arose. 

It is altogether probable when the Romans, under 
Cesar, conquered Britain, they carried, as was usual 
with them, Roman institutions into the country they 
had subdued. 

It is beyond all question they were a people possess- 
ing a far higher system of jurisprudence than our 
semi-civilized ancestors whom they had conquered. 

Our Saxon ancestors are, without doubt, entitled to 
the origin of a jury of twelve triers. This arose from 
their mode of trial by compurgators. A conquering 
people always bring their own institutions with them. 
Among the Saxons the mode of trial was this: John 
Doe came into court and with twelve of his friends, 
called his compurgators, swore that Richard Roe had 
his lands, and his friends swore they believed he had. 
Richard Roe, with his twelve friends, swore, on the 
contrary, they believed he had not got them, and that 
they were his. Thus the issue in ejectment was joined. 
From these twelve compurgators, doubtless, the idea 
of a jury of twelve men originated. 

Such is, in short, a brief review of the leading facts 
in regard to the origin of the mode of trial by jury 
familiar to all lawyers. The present and more practi- 
cal question in our day is this, how shall the right be 
maintained in its purity? Some advocate a jury with 
the right in nine to render the verdict. I cling to the 
old common-law jury. One of the main excellences 
of this mode of trial is, it is conservative. Where 
twelve men of intelligence must agree, extreme opin- 
ions must and do give way. Real wisdom and truth 
lies, ordinarily, midway between the extreme claims 
and opinions which the excited passions of litigants 
have created. The maxim, ‘in medias vias tutissimus 
ibis,” applies with force here. 

I notice a member of the legislature, Mr. Engle- 
hardt, if I am not mistaken in the name, has intro- 
duced a bill in the Assembly to secure the right of trial 
by jury, in which he proposes to prevent the presid- 
ing judge from expressing any opinions upon the facts. 
This is too tame. A judge rarely expresses any de- 
cided opinion upon the facts in charging a jury. The 
system obtaining in many of tbe western States, in my 
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opinion, is far better. When the evidence is in, each 
of the counsel hands to the judge requests to charge his 
written propositions of law. The judge allows, ap- 
proves or modifies them, and then counsel argue the 
facts under the law as approved by the court. 

The objections to permitting a judge to sum up at 
all upon the evidence are many and great. In nine 
cases out of ten he is practically a senior counsel to 
the one or the other of the parties. 

Who and what is the judge? A lawyer of thirty or 
forty years experience at the bar, oftentimes quite 
large, the whole habit of whose mind has been trained 
to a one-sided view of a case for thirty years. He has 
always been a special pleader. Even though he means 
to be fair and impartial in his charge, nevertheless, by 
talking more upon the evidence on one side than the 
other, or because he has, unconsciously to himself, 
formed an opinion that the plaintiff’s or defendant’s 
is the right and just side of the case, he gives force 
and effect to it by the views of the evidence which he 
presents to the jury and controls their verdict. Then, 
again, he tries to control their verdict; and does so in 
seven cases out of ten. Thus, though a judge is de- 
sirous, on all trials presided over by him, to be fair 
and impartial, so far as the facts in dispute are con- 
cerned, every man of intelligence who listens to his 
charge perceives that it has a decided bias in favor of 
the one party or the other. 

Now, suppose the judge self-opinionated, and that 
he tries to control the verdict, is there any difficulty 
in the way of his doing it? He will express no opin- 
ion to the jury upon the facts, but will so sum up the 
evidence as to give them plainly to understand how he 
thinks they ought to decide the case, and thus, practi- 
cally, decides it himself. 

The remedy for all this, if you would have trial by 
jury in fact as well as in name, is to inhibit by law his 
summing up at all upon the evidence. He is not as 
competent as the jury to pass upon the questions of 
fact. His whole life has been devoted to a profession, 
the principal office work of which iscriticism. He has 
not mingled, like a jury, with mankind at large and 
been greatly conversant with practical affairs. Learned, 
sharp and acute, he is too learned, sharp and acute to 
be a safe judge to pass upon disputes arising out of the 
ordinary affairs of life as they were transacted by or- 
dinary men, engaged in human concerns. A man is 
not emancipated from the ordinary infirmities of our 
nature by placing the ermine upon his shoulders, and 
it is far more likely that one man may be prejudiced 
and partial than twelve. Besides, he has not the same 
opportunity for discussion and reflection upon the 
facts the jury have. They not infrequently take 
twenty-four hours. They re-discuss the case, repeat 
the arguments of counsel and turn the case over, view- 
ing it in all its aspects before they decide it. We have, 
in the western part of the State, been very fortunate 
in our Nisi Prius judges. If, for the quarter of a 
century I have practiced here, we have had a dishon- 
est and purposely partial judge, I do not know who he 
is. Personally, [ have no cause of complaint. Never- 
theless, I believe it would be an improvement to pre- 
vent our trial judges from summing up upon the evi- 
dence. Let him be limited to the duty performed by 





the Roman Preetor, stating the questions of fact and 
the rules of law applicable to their findings upon them, 
or what is far better, preventing him from giving them 
any charge, except upon the law, and that in writing. 
BuFFa.o, March 3, 1876. 


J.C.8. 





CARRIER BY WATER—LIABILITY°¥OR IN- 
JURY TO HORSE BY PLUNGING FROM 
FRIGHT CAUSED BY STORM. 


ENGLISH COMMON PLEAS DIVISION. 


NuGENT v. Sm1TH, 33 L. T. Rep. N. 8S. 731. 


The common-law liability of a carrier attaches to a contract 
for carriage to a place without the realm. 

A loss occasioned by the act of God is a loss caused exclu- 
sively by a violent act of nature, such as a carrier could 
not possibly foresee or resist the effect of. 

It lies upon a carrier to show that a loss for which he would 
otherwise be liable was occasioned by the act of God. 

The plaintiff delivered to the defendant in London a mare 
to be carried by the defendant by steamer from London 
to Aberdeen, between which places the defendant 
advertised and habitually ran steamers. A storm aris- 
ing during the voyage, the mare was so injured that she 
died. The jury found that the injury was caused 
oartly by excessive bad weather, and partly by the 

right and struggling of the mare, and they nega- 
tived all negligence on the part of the defendant. 

Held, that the defendant was liable, and a verdict having 
been entered for the defendant at the trial, a rule to 
enter a verdict for the plaintiff made absolute. 

Semble, that all shipowners carrying goods for hire are lia- 
ble as common carriers in the absence of express stipu- 
lation to the contrary. 

HE facts of this case sufficiently appear from the 

written judgment of the court. The following is 
an outline of the argument: 

Holland Douglass Walker, for the defendant, showed 
cause. 

1. The defendant on his passage from a place within 
to a place without the realm is not a common carrier, 
so as to render him liable as an insurer for loss to 
goods which happens without the realm. Coggs v. 
Barnard, 1 Sm. L. C., 6th edit., 177; Morse v. Slue, 1 
Mod. 85; Vent. 238; 2 Lev. 69; Lane v. Cotton, 1 Lord 
Raym. 654; 12 Mod. 472; Barclay v. Y'gana, 3 Dougl. 
389; Forward v. Pitturd,1T. R. 27; Crouch v. Lon- 
don and North Western Railway Co., 14 C. B. 25; 253 
L. J. 73, C. P.; Bennett v. The Peninsular Steamboat 
Co., 6 C. B. 775; Jones on Bailments, p. 103; Story on 
Bailments, ss. 489, 490; Abbott on Shipping, 6th edit., 
345; Angell on Carriers, ss. 149-51. 

2. Even if the defendant be liable as an insurer, the 
loss was caused by the act of God Forward v. Pit- 
tard (ubi sup.), per Lord Mansfield, C. J.; Amiées v. 
Stephens, 1 Str. 127; Trent Navigation Co. v. Wood, 3 
Esp. 127; Laurie v. Douglus, 15 M. & W. 746; Grill v. 
General lron Screw Collier Co., L. Rep. 1C. P. 612; 14 
L. T. Rep. N. S. 711; affirmed on appeal, L. Rep. 3 C. 
P. 476; 37 L. J 205, C. P.; 18 L. T. Rep. N. S. 485; 
Notara v. Henderson, L. Rep. 7 Q. B. 346; 22 L. T. 
Rep. N.S. 577; affirmed on appeal, L. Rep. 7 Q. B. 
225; 41 L. T. Rep. 158, Q. B.; 26 L. T. Rep. N.S. 442. 

3. The loss was so far due to the inherent qualities of 
the horse as to exempt the defendants from liability. 
Kendall v. London and South Western Railway Co., L. 
Rep. 7 Ex. 373; 41 L. J. Rep. 184, Ex.; 26 L. T. Rep. 
N. 8. 735; Blower v. Great Western Railway Co., L. 
Rep. 7 C. P. 755. 

Cohen, Q. C., and Lanyon, for the plaintiff, supported 
the rule. They referred to the above cases, and also 
cited on the first point: Lloyd v. Guibert, L. Rep. 1 Q. 
B. 115; Dale v. Hall, Wils. 281; Laveroni v. Drury, 8 
Ex. 166; Kent’s Commentaries, vol. 2, Lect. 11, p. 597; 
Bacon’s Abr., tit. Carriers (B.); Parsons on Shipping, 
vol. 1, 282 n.; Lloyd v. General Iron Screw Collier Uo., 
3H. & C. 284; Bosson v. Sanfold, 2 Salk. 440; Goff v. 
Clinkard, 1 Wils. 282 n.; Elliot v. Rossell, 10 Johns. Rep. 
1; Schieffelin v. Harvey, 6 Johns. Rep. 170; Code Napo- 
leon, Art. 1784. 
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On the second point: Oakley v. Portsmouth Co., 11 
Ex. 618; 25 L. J. 99, Ex., per Martin, B., at p. 101; Mc- 
Arthur v. Sears, 21 Wendell, 190; Ferguson v. Brent, 12 
Maryland, 9; Hill v. Sturgeon, 35 Missouri, 212; Red- 
field on Carriers, p. 18. 

And on the third point: Kearney v. London, Brigh- 
ton, ete., Railway Co., L. Rep. 5 Q. B. 411; 39 L. J. 
200, Q. B.; 22 L. T. Rep. N. S. 886; affirmed on appeal, 
L. Rep. 6 Q. B. 411; 24 L. T. Rep. N. 8S. 913. 

The substance of the various authorities cited suffi- 
ciently appears from the judgment. Cur. adv. vult. 

The following written judgment of the court (Brett 
and Denman, JJ.) was read by 


Brett, J.— In this case, which was tried in London 
before Brett, J., the plaintiff delivered to the defend- 
ant’s company in London a mare to be carried by 
steamer to Aberdeen. The defendant company adver- 
tised and habitually ran a lineof steamers from Lon- 
don to Aberdeen. The mare was shipped without any 
bill of lading. At a part of the voyage, which was not 
determined by the evidence, the mare, during rough 
weather, was injured, and to such an extent that she 
died. There was a conflict of evidence as to the 
amount of care and skill exercised by the defendant's 
servants, and as to the conduct of the mare. The jury 
were asked: First, was the injury to the mare caused 
by negligence of the defendant’s servants either in 
preparing for bad weather, or in attempting to save 
the mare from the consequences of bad weather? 
Answer, ‘“‘No.’’ Secondly, or was the injury caused 
solely by the conduct of the mare herself by reason of 
fright and consequent struggling without any negli- 
gence of the defendant’s servants? Answer, *‘ No.” 
Thirdly, or was the injury caused solely by perils of 
the sea, that is to say, by more than ordinary rough 
weather, without any negligence of the defendant’s 
servants, or any fright and consequent struggling of 
the mare? Answer, ‘No.’ Fourthly, or was it 
caused partly by more than ordinary bad weather, and 
partly by the conduct of the mare herself by reason of 
fright and consequent struggling, without any negli- 
gence of the defendant’s servants? Answer, “ Yes.”’ 
Fifthly, were there any known means, though not 
ordinarily used in the carriage of horses by people of 
ordinary care and skill, by which the defendant could 
have prevented the injury to the mare? This ques- 
tion the jury did not answer. Upon the answers of 
the jury a verdict for the purpose of the day was direc- 
ted to be entered fof the defendant, the plaintiff hav- 
ing leave to enter a verdict forhim on the findings of 
the jury, if upon such findings the court should be of 
opinion that he was entitled to judgment. Upona 
rule granted to show cause it was admitted on behalf 
of the defendant that, if the whole voyage had been 
within the realm of England, the defendant’s company 
would have been deemed to be common carriers ac- 
cording to the custom of the realm, because they 
advertised to carry any person’s goods from place to 
place; but it was argued that under the circumstances 
of the case they could not be so deemed, because they 
undertook to carry to a port without the realm, and 
therefore a part of the voyage was beyond the realm, 
and could not be subject to the custom of the realm. 
It was also contended that the peril of the sea, which 
caused the injury, being the result of more than ordi- 
nary bad weather, that is to say, of weather not to be 
expected in an ordinary voyage, was, if the case was 
to be decided upon a carrier’s liability according to the 





custom of the realm, the act of God within the mean- 
ing of that exception to a carrier’s liability; and 
further that the injury having happened partly 
through the conduct, from its inherent nature, of the 
mare, the defendant could not be held responsible. It 
was argued for the plaintiff that the defendant’s 
company by advertising that they would carry 
the goods for any person from place to place 
undertook the responsibilities of, and became 
common carriers according to the custom of the realm 
of England; that this would be the case of any per- 
sons so advertising in England, and would be so in the 
case of any British shipowner so advertising any- 
where; that the circumstance of one of the termini 
of the proposed voyage being outside the realm did not 
alter the liabilities; that even if the defendant’s com- 
pany were not common carriers, yet they were ship- 
owners carrying goods on board ship as matter of 
trade for hire, and shipowners so carrying goods 
are by the custom of the realm responsible as 
insurers for the safety of the goods to the 
same extent as common carriers are responsible ; 
that the peril of the sea, which caused the 
injury in this case, was not the act of God within 
the meaning of the exception to the complete liability 
of acommon carrier of goods for hire, for that an in- 
jury can only be said within the meaning of that ex- 
ception to have been occasioned by the act of 
God when it has been occasioned directly and not 
indirectly by the extraordinary action of some physi- 
cal force, the consequences of which could not be 
averted, or by some unexpected and extraordinary nat- 
ural occurrence which human foresight could not fore- 
see, nor human power resist or prevent; whereas, 
there was in the present case a sea more rough indeed 
than on an ordinary voyage, that is to say, a peril of 
the sea, but nothing more; that the natural fright of 
the mare, caused by the more than ordinary rough 
weather, was not an inherent vice of the mare which 
could absolve the defendant from liability for the in- 
jury to the mare. 

The case was elaborately argued before my brother 
Denman and myself. The main question treated was 
the principle on which the liability of the defendant, 
if any, ought to rest. It was argued on behalf of the 
defendant that the liability cannot be made to rest on 
an allegation that the defendant’s company were com- 
mon carriers, because it was said that that liability is 
imposed by a custom of the realm, and such custom 
cannot have force beyond the realm, and the defend- 
ant has a right to assume, in the present case, that the 
injury to the mare happened beyond the realm. But 
the phrase, ‘“‘ by the custom of the realm,” is in truth 
only a paraphrase for ‘‘ by the common law.”’ Thus, 
in Selwyn’s Nisi Prius, title ‘‘ Carriers,’’ chapter 10, it 
is said: ** And by the custom of the realm, that is, by 
the common law,” ete. And in Story on Bailment, sec- 
tion 469: ‘* The general principles of the Roman and 
foreign law upon this subject have been stated some- 
what more at large, because they form a proper intro- 
duction to the doctrine of the common law on this 
subject, and in which the responsibility of innkeepers 
is said to be founded on the custom of the realm,’’ be- 
cause, “in point of fact, the origin of the latter may 
be clearly traced up to the Roman law, from which 
the common Jaw, without any adequate acknowledg- 
ment, has from time to time borrowed many of the 
important principles which regulate the subject of 
contracts.” And in Forward vy. Pittard, 1 T. Rep. 27, 
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Lord Mansfield says: ‘‘ But there is a further degree 


of responsibility by the custom of the realm, that is, 
by the common law.’’ In Crouch v. The London and 
Northwestern Railway Company, supra, Jervis, C. J., 
says: ‘* When a party who holds himseif out as a com- 
mon carrier accepts goods, the common law, that is, 
the law founded on the custom of the realm, ingrafts 
upon such acceptance a contract to carry safely and to 
insure, subject only to the exceptions, namely, the act 
of God and the Queen’s enemies.’’ The question, 
therefore, is one of contract, and depending upon the 
nature of the undertaking, to be implied by the com- 
mon law of England. The contract is obviously made 
at the time of the receipt of the goods for carriage. 
If that receipt be in England, on board an English 
ship, the whole contract must be construed according 
to English law. If it be abroad, by an English mas- 
ter, on board an English ship, it is still an English con- 
tract, because it is a contract made under the English 
flag (Lloyd v. Guibert, 35 L. J. 74, Q. B.; L. Rep., 1Q. 
B. 115); and, therefore, in that last case also the ques- 
tion is, what is the undertaking to be implied on the 
part of the shipowner by the common law of England ? 
The question being one of contract, there is no princi- 
ple of law which forbids the implication of a promise 
to carry safely beyond as well as within the realm. 
The reason of the implied promise given by Lord Holt 
in Coggs v. Bernard, 2 Lord Raym. 909; 3. C., 1 
Smith’s Lead. Cas. 177, 6th ed., and by Best, C. J., in 
Riley v. Horne, 5 Bing. 212; 8. C.,7L. J. (O. 8.) 82, 
founded on the reason on which the Pretor allowed 
the exceptional liability of shipmasters, innkeepers, 
etc., applies at least quite as strongly to the part of the 
carriage by sea beyond the realm as the part within it. 
There is no ground on which to imply a different ex- 
tent of undertaking in the same contract for the car- 
riage which is beyond the realm from that which is 
within it. On principle, therefore, the same promise 
should be implied for the whole carriage, whether the 
whole be within the realm or part be within and part 
without. Mors v. Slue, 1 Vent. 190; S. C., 2 Keb. 866, 
has always been treated as a decision that the same 
promise is implied when the ship is to go beyond sea 
as when she is always within the realm. And so has 
Goff v. Clinkard, quoted in Dale v. Hall, 1 Wils. 281; 
Crouch v. The London and Northwestern Railway, 14 
Com. B. Rep. 255; 8. C., 23 L. J. 73, C. P., is precisely 
to the same effect. And Kent, C. J., in Elliott v. Ros- 
sell, 6 Johns. 170, lays it down in the strongest terms: 
‘* Masters and owners of vessels are liable as common 
carriers on the high seas as well as in port, and the ar- 
gument of the ingenious counsel for the defendant is 
not well supported in the position that the doctrine of 
common carriers is by the common law of England to 
be confined to cases of transportation by water within 
the jurisdiction of the realm, and that it does not ap- 
ply to losses arising out of the State. All the books 
and all the cases which touch this subject lay down 
the rule generally and apply it as well to shipments to 
or from a foreign port as to internal commerce. If the 
master be chargeable as a common carrier for goods 
received to be transported beyond sea, it would seem 
to be very extraordinary and idle for the law to regard 
him in that character only from the time that the 
goods were received on board until he had put to sea, 
and to regard him when coming from abroad as com- 
mon carrier only from the time that he entered within 
the jurisdiction of the port. There is no color of such 
a limitation of the rule.”’ It seems to us there is no 





answer to this reasoning. In all these cases the un- 
dertaking or promise is treated as one and indivisible. 
And we are of opinion that whether the promise is to 
be implied only in ships which are held out as com- 
mon carriers, or in all ships which carry goods for hire, 
the promise or undertaking to be implied is, both on 
principle and authority, one and indivisible, and ap- 
plies precisely to the same extent to a loss occurring 
in the part of the voyage beyond the realm as to one 
occurring in the part within the realm. If, therefore, 
it is right to say that the liability of insurance attaches 
to a shipowner, because he holds himself out to bea 
common carrier, the defendant’s company, who did so 
hold themselves out, were subject to the ordinary lia- 
bility of common carriers, and could not, in the ab- 
sence of any other defense, absolve themselves on the 
ground that they may assume that the mare was in- 
jured beyond the realm. That some shipowners so 
treat their business as to be within the definition of 
“common carriers,” and to be properly so treated in 
every respect, is clear. This was stated in Mors v. 
Slue, 1 Vent. 190; S. C., 2 Keb. 866; in Coggs v. Ber- 
nard, 2 Lord Raym. 909; 8. C., Smith’s Lead. Cas. 177, 
6th ed., and has been in a multitude of other cases. 
A general ship is, by the mere fact of being so put up, 
made in all respects a common carrier, though she is 
going to a foreign port. Barclay v. Gona, 3 Doug. 389, 
and Lavaroni v. Drury, 8 Exch. Rep. 166; 8. C., 22 L. 
J.2, Exch. It would be sufficient, therefore, in the 
present case to say that the defendants were common 
carriers, and therefore, at all events, subject to the 
liabilities of common carriers according to the com- 
mon law. 

But it was strongly argued that this is not the real 
ground of their liability in the case of shipowners; 
that some shipowners who carry goods for hire are not 
common carriers, and yet are, in the absence of ex- 
press contract, liable to the same extent as common 
carriers; that, in fact, all shipowners who carry goods 
for hire, whether they be common carriers or not, are, 
in the absence of express contract, made liable by im- 
plication by the common law to insure the safe car- 
riage and delivery of the goods intrusted to them, 
except against the act of God and the Queen’s ene 
mies; that the true ground of such liability in the 
case of the shipowner is not that they are common 
carriers, but that they are shipowners carrying goods 
for hire. It is not absolutely necessary, as we have 
pointed out, to determine this question in this case. 
But it is obviously one of great importance, and, as it 
was made a main point of argument, and was most 
ably argued, we think it right to give our judgment 
on it. 

In order to determine whether there may not be 
some shipowners who carry goods for hire, and who, 
nevertheless, are not common carriers, we should de- 
termine exactly what it is that makes a man a com- 
mon carrier. ‘‘ It is not every person who undertakes 
to carry goods for hire that is deemed a common car- 
rier. A private person may contract with another for 
the carriage of his goods, and incur no responsibility 
beyond that of an ordinary bailee for hire, that is to 
say, the responsibility of ordinary diligence. To 


bring a person within the description of a common 
carrier, he must exercise it as a public employment; 
he must undertake to carry goods for persons gener- 
ally; and he must hold himself out as ready to engage 
in the transportation of goods for hire, as a business, 
not as a casual occupation pro hac vice. 


A common 
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carrier has, therefore, been defined to be one who un- 
dertakes for hire or reward to transport the goods of 
those as choose to employ him from place to place.”’ 
Story on Bailments, §495. In Fish v. Chapman, 2 
Kelly’s (Ga.) Rep. 353, it was held in what we venture 
to call a powerful and business-like judgment, that is, 
well applying the principles of the law to the business of 
the country, that ‘to constitute a man a common car- 
rier, the business of carrying must be habitual and not 
casual. The undertaking must be general, and for all 
people indifferently. He must thus assume to be the 
servant of the public; he must undertake for all peo- 
ple.’ When it is said that the owners and masters of 
ships are deemed common carriers, it is to be under- 
stood of such ships as are employed as general ships, or 
for the transportation of merchandise for persons in 
general, such as vessels employed in the coasting trade, 
or in general freighting business for all persons offer- 
ing goods on freight or for the port of destination. 
See Story on Bailments, §501. The real test of whether 
a man is a common carrier, whether by land or water, 
therefore, really is, whether he has held out that he 
will, so long as he has room, carry for hire the goods 
of every person who will bring goods to him to be car- 
ried. The test is not whether he is carrying on a pub- 
lic employment, or whether he carries to a fixed place; 
but whether he holds out, either expressly or by a 
course of conduct, that he will carry for hire so long 
as he has room the goods of all persons indifferently 
who send him goods to be carried. If he does this, 
his first responsibility naturally is that he is bound by 
a promise implied by law to receive and carry fora 
reasonable price the goods sent to him upon such an 
invitation. This responsibility is not one adopted 
from the Roman law on grounds of policy; it arises 
according to the general principles which govern all 
implied promises. And his second responsibility, 
which arises upon reasons of policy, is that he carries 
the goods upon a contract of insurance. This policy 
has fixed this latter liability upon common carriers by 
land or water, not because they hold themselves out 
to carry for all persons indifferently; if that were all, 
there would be no ground for the policy — it would be 
without reason; many other persons hold themselves 
out to act in their trace and business for all persons 
indifferently who will employ them, and the policy in 
question is not applied to such trades; the policy is 
applied to the trade of common carriers, because, 
when the common law adopted that policy, the busi- 
ness of common carriers in England was exercised in 
a particular manner, and subject to particular condi- 
tions which called for the adoption of that policy. 
The question is, whether the policy has not been ap- 
plied, not only to shipowners who are by their own 
act common carriers, but also to shipowners who are 
not common carriers. Whether a shipowner is or is 
not a common carrier, must surely, upon principle, as 
from the cases and writings just quoted, it appears to 
be on authority, depend on whether the shipowner 
holds himself out to carry for hire for all persons who 
may offer. But certainly many shipowners do not, in 
fact, do so. A shipowner who puts his ships into bro- 
kers’ hands to procure a charter does not hold himself 
out to carry for the first person who offers; neither 
does a master who, in a foreign port, advertises that he 
is ready to enter into charters. The shipowner or 
master has a right to consider the credit and responsi- 
bility of the proposed charterer, and to reject his pro- 
posal if it be thought expedient. One who puts up 





his ship as a general ship does, by so doing, by the or- 
dinary understanding of shipowners and merchants, 
holds himself out as ready to carry all reasonable goods 
brought to him, and so does a shipowner who runs a 
line of ships from ports to ports, habitually carrying 
all goods brought to him. It is admitted, therefore, 
that such are common carriers and liable to all the 
implied undertakings of common carriers. The ques- 
tion is, whether other shipowners, carrying goods for 
hire without express stipulation, though they are not 
liable to all the implied undertakings of common car- 
riers, are not by the common law, for reasons of policy, 
made also liable to one of those implied undertakings. 

The solution of this question will, we think, depend 
upon a consideration of the time at which, and the rea- 
son for which, the liability in question was introduced 
into the common law. No one who has read the trea- 
tise of Mr. Justice Story on Bailments, the essay of 
Sir William Jones, and the judgment of Lord Holt on 
Coggs v. Bernard, 2 Lord Raym. 909; 8S. C., 1 Smith’s 
Lead. Cas. 177, 6th ed., can doubt that the com- 
mon law of England as to bailments is founded 
upon, though it has not exactly adopted, the Roman 
law. It is true that Lord Holt rests, as for authority, 
solely on Bracton, but the treatise of Bracton 
adopts all the divisions of the Roman law in 
the very words of the Roman text, and further 
adopts the exception of the Roman law and the 
Roman reasons for it. The divisions may be the 
logical divisions of the subject, and so be naturally 
adopted by all in every country who treat the subject 
logically ; but the exception both in the Roman em- 
pire and in England was no natural exception but one 
depending entirely on public policy arising from the 
manner in which some particular kinds of business 
were carried on in both places. It is obvious, there- 
fore, that Bracton, or English judges before him, 
adopted into the English the Roman law. By the 
primary divisions of the law of bailment in the Roman 
law, and as enumerated by Lord Holt, those who carry 
goods for hire are, unless they are within the excep- 
tion alluded to, liable only as other bailees for hire, 
that is to say, they are bound to ordinary diligence 
and to a reasonable exercise of skill, and of course are 
not responsible for any losses not occasioned by the 
ordinary negligence of themselves or their servants 
(Story on Bailments, § 437), but those that are with- 
in the exception are liable to insurers, etc. The ques- 
tion, therefore, is, what shipowners are brought within 
the exception? That exception was in the Roman 
law contained in the well-known edict of the Pretor, 
and the reason for its promulgation was contained in 
the commentary of Ulpian: ‘‘Ait Prator, naute, cau- 
pones, stabularii,’’ * etc., that is to say, shipmasters 
and the class of persons who carried on the business of 
innkeepers. If the proposition contained in the ex- 
ceptional edict is to be considered as adopted straight 
and in terms into the common law, it is not some 
shipmasters, but all shipmasters, who are by the terms 
of it made liable to the greater liability. Carriers, it 
will be observed, are not mentioned, and certainly not 





*The word “stabularii” here is evidently used in the 
second sense given for it in Favcidati and Forcellini’s Lexi- 
con (sub verbo), “ Qui mercede homines eorumque, jumenta 
hospitio excipit.”. Passages from Ulpian, Seneca, and 
Apuleius clearly showing that the word was used to de- 
scribe a person almost identical in character with a mod- 
ern innkeeper, are cited by the authors, who add to the 
above definition the remark, “Nam stabulum tum ad ju- 
menta pertinet, tum ad homines.” 
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a limited class of carriers culled afterward common 
carriers. The ‘“ Roman edict,” says Story, ‘it will be 
at once perceived, does not extend in terms to carriers 
by land. But, in most, if not in all, modern countries 
the rule which it prescribes has been practically ex- 
pounded so as to include them.” (Sect. 458.) It re- 
quired, of course, authority customary, and thence 
judicial or parliamentary, to introduce into the com- 
mon law the original rules and the exception as appli- 
cable to any case. But, if the exception was to be in- 
troduced at all, to what would it naturally be first 
applied? It would seem that naturally it would first 
be applied to the trades er businesses which were car- 
ried on in England under the same names and condi- 
tions as formerly in the Roman Empire. Modern inn- 
keepers probably carry on the same business as both 
the stabularii and caupones did in the olden time. The 
two trades, therefore, carried on in England under the 
same conditions as the three enumerated in the edict 
were the shipmasters and innkeepers. The conditions 
which had induced the Pretor as matter of policy to 
hold them to strict liability in Rome, were the same 
conditions as existed in the mode of carrying on the 
same business in England. The conditions on which 
the Prator had acted with regard to shipmasters were 
not conditions contined to a certain limited portion of 
shipmasters ; those conditions existed in the case of all. 
When, then, the English judges, acting at first no doubt 
on the general understanding of all merchants and 
shipowners, adopted into the common law the excep- 
tion of the Roman law, there is no reason which can be 
suggested why they should not and did not adopt it in 
its terms as applicable, not to a limited portion of, but 
to all shipmasters carrying goods for hire. After- 
ward, according to the ordinary course of English 
law, the judges would have to consider whether some 
other trade or business was not to be in England in- 
troduced into the exception. They found a trade estab- 
lished in England, namely, ‘‘the trade of common 
carriers,’’ which was so carried on, by reason of the 
state of the country, as to be within the principle or 
conditions of the exception, and therefore they added 
that trade to those already within the exception. 
Common carriers would not be introduced, because 
they carried the goods of all persons indifferently, but, 
because those who so carried goods at that time were 
within the mischief dealt with by the Pretor. If 
this be a true view, shipmasters aud shipowners were 
not introduced because they were common carriers, 
but because they were shipmasters and shipowners, 
and, therefore, all shipmasters and shipowners were 
comprised in the exception when it was recognized and 
introduced by judicial decisions. Common carriers by 
land were added afterward, because their business 
was subject to the same conditions as was the business 
of all carrying shipmasters and shipowners. Many 
attempts have been made to introduce into the excep- 
tion other trades, as wharfingers, forwarding agents, 
carters, etc.; but all such attempts have failed, be- 
cause those trades, although in respect of their being 
public or common trades they are similar to the trade 
of common carriers, are not similar to it in those re- 
spects in which it was similar to the trades of ship- 
masters and innkeepers. Unless there is something 


in the authority which binds us to determine that only 
such shipowners as made themselves common carriers 
were brought within the exception, reason and con- 
sideration seem to us to show that all shipmasters and 
owners carrying goods for hire were from the beginning 





brought within it. Innkeepers were probably judici- 
ally declared to be within it first in Calye’s Case (1 
Smith’s Lead. Cas. 105, 6th ed.) Shipowners were 
first judicially declared to be within it in Morse v. 
Slue (1 Vent. 190; S. C., 2 Keb. 866). The facts of 
that case, as stated in the special verdict in Veutris, p. 
190, lead, one would think, strongly to the conclusion 
that she was a general ship; but, as has been observed 
by Blackburn, J., iu the Liver Alkali Co. v. Johnson, 
43 L. J. 216, Ex.; L. Rep. 9 Ex. 338, the count 
is general, and states that “according to the law and 
custom of England, masters and governors of ships 
which go from London beyond seaand take upon them 
to carry goods beyond sea, are bound to keep safely,” 
etc. This statement is certainly in terms applicable 
to all ships, and not only to ships acting as common 
carriers, and, therefore, the case has generally been 
considered as a decision upon the liability of all ships. 
So in Dale vy. Hall, 1 Wils. 281, the declaration was not 
against the defendant as a common carrier, but upon a 
promise to be implied from the fact of his being a ship- 
master receiving goods to be carried for hire. So in 
Goff v. Clinkard, quoted in Dale v. Hall, 1 Wils. 281, 
there is no statement whatever that the ship was a 
geueral ship. Wethink it worthy of notice that Lord 
Holt in the careful judgment in Cogys v. Bernard, 2 
Lord Raym. 909; 8S. C., 1 Smith’s Lead. Cas. 177, 
6th ed., in which his words would be well weighed, 
speaks thus: ‘‘And this is the case of the common 
carrier ’’—common hoyman, master of a ship, etc. He 
does not include the shipmaster in the class of common 
carriers; he treats Lim as a separate and independent 
class. And speaking of him he uses a phrase which in- 
cludes all shipmasters, and does not confine the class 
to those shipmasters only who trade as common car- 
riers. Blackburn, J., treats the case of Lyon v. Mells, 
4 East, 428, as a strong authority in favor of the 
enlarged liability of a bargeowner without determin- 
ing whether such bargeowner was a common carrier or 
not. And the judgment of the majority of the judges 
in the Liver Alkali Co. v. Johnson, 23 L. J. 216, Ex.; 
L. Rep. 9 Ex. 338, seems to be a strong authority in 
favor of the liability being attached to all shipmasters 
or owners carrying goods for hire, by reason of their 
decision that the defendant in that case was liable 
without determining whether he was a common car- 
rier or not. In Barclay v. Y’gana, 1 Doug. 389, it is 
true that the ship was a general ship, but Lord Mans- 
field does not decide the ease on the ground that the 
defendant was a common carrier. He says: “It is 
impossible to distinguish this from the case of a com- 
mon carrier. In Bell’s Commentaries, c. 4, par. 14, p. 
157, it is said: ‘As to particular ships freighted 
specially, unless there be aspecific agreement, the edict 
applies.’ ’’ In Schiefflein v. Harvey, 6 Johus. 170, it seems 
impossible to say whether the ship was a general ship. 
There was a bill of lading, but that does not determine 
the point. The judgment is, however, general. The 
masters and owners are responsible for every injury 
that might have been prevented by human foresight or 
energy. The judgment of Kent, C. J., in Elliott v. 
Rossel, 10 Johns. 1, is also as strong and general as can 
be. ‘In short,” he says, *‘it must be regarded as a 
settled point in the English law that masters and own- 
ers of vessels are liable in port and at sea and abroad 
to the whole extent of inland carriers, except so 
far as they are exempted by the exceptions in the con- 
tract of charter-party, or bill of lading, or by statute.” 
Certainly these are terms which seem to show that 
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in the mind of the Chief Justice all masters of all sea- 
going ships were so liable, and not only those who had 
made themselves common carriers, and thereby lia- 
ble to carry the goods of all persons. And it seems 
impossible to account for the almost universal use of 
bills of lading by all sea-going ships, if a great number 
of them, namely, all who were not common carriers, 
would only be answerable for negligence, for which 
they are answerable notwithstanding the bill of lad- 
ing. The exceptions in a bill of lading are exceptions 
out of a generally recognized absolute liability which 
it is generally considered would exist if those excep- 
tions were not inserted. 

We are, therefore, of opinion that the true rule is 
that every shipowner or master who carries goods on 
board his vessel for hire is, in the absence of express 
stipulation to the contrary, liable by implication by 
the common law of England, adopting the law of 
Rome, by reason of his acceptance of the goods to be 
carried, to the liability of an insurer, except as against 
the act of God or the Queen’s enemies. It is not only 
such shipowners as have made themselves in all senses 
common carriers who are so liable; but all shipowners 
who carry goods for hire, whether inland, coastways, or 
abroad, outward or inward. They are all within the 
exception to the general law of bailments which was 
adopted into the common law from-the Roman law. 
The liability of the defendant’s company, therefore, 
was that of insurers except against the act of God and 
the Queen’s enemies, not because they were common 
carriers, but because they carried the plaintiff's mare in 
their ship for hire. We should take notice that our view 
differs from some few passages in Story, as in sect. 501 
and in sect. 504. But the note to sect. 501 seems to inti- 
mate a doubt after all whether the section is correct, and 
the cases quoted in support of sect. 504 do not affect 
the case before us. 

We have next to determine whether the loss in this 
case can be said to have occurred “ by the act of God.” 
Many definitions of this phrase have been attempted. 
Many cases have decided the occurrences which can- 
not in law be considered to come within it. The mat- 
ter is fully treated in Story on Bailments, sect. 511, 
and the notes to it in Angell on Carriers, sect. 154, and 
subsequent sections. The definition to be extracted 
from all the cases is said to be best given in a note to 
Coggs v. Bernard, 2 Lord Raym. 909, S. C., 1 Smith’s 
Lead. Cas. 177, 6th ed., in the American edition 
by Mr. Wallace of Smith’s Leading Cases. The 
best form of the definition seems to us to be that the 
damage or loss in question must have been caused 
directly and exclusively by such a direct and violent 
and sudden and irresistible act of nature as the defend- 
ant could not, by any amount of ability, foresee would 
happen, or if he could foresee that it would hap- 
pen, could not by any amount of care and skill re- 
sist so as to prevent its effect. It lies upon the defend- 
ant to show that a damage or loss for which he would 
otherwise be liable is brought within this exception. 
We cannot say, notwithstanding the inability of the 
jury to agree to an answer to the fifth question left to 
them, that the defendant has in this case satisfied the 
evidence of proof cast upon him, so as to bring himself 
clearly within the definition. It seems to us impossi- 
ble to say that no human ability could foresee the rea- 
sonable probability of the happening of rough weather 
on the.voyage, and that a horse at sea might be fright- 
ened by it, or that no human ability could prevent 
injury to a frightened horse in such weather as oc- 





curred. We think also that the fright of the mare was 
a natural and probable result of the rough sea, a fright 
likely to happen in the case of an ordinary horse, and 
cannot be considered such a vice in the inherent na- 
ture of this particular mare as to absolve the defend- 
ant. We are, therefore, of opinion that the plaintiff 
was entitled to succeed, and that the rule must be 
made absolute to enter the verdict for the plaintiff. 
Rule absolute. 

Solicitors: Lyne and Holman, for plaintiff; Law- 

rance, Plews, Boyer and Co., for defendant. 


—_+_—_—_»—__—_—. 
LESSEE DISPUTING TITLE OF LESSOR. 


Stott et al., plaintiffs in error, v. Rutherford, the 

United States Supreme Court recently decided a 
question arising from the relation of lessor and lessee. 

The lease created a term beginning on the Ist day of 
February, 1864, and to continue five years. It recites 
that the lessors, in making the lease, ‘‘ were acting as 
a church extension committee, by authority and on 
behalf of the General Assembly of the Presbyterian 
Church, Old School.’”’ The leasehold premises are de- 
scribed as “ being lot number four, and part of lot 
number five,”’ etc., ‘‘as now held by the parties of the 
first part,’’ etc. The lessee covenants, among other 
things, ‘‘that he will well and truly surrender and 
deliver up the possession of said premises to the said 
parties of the first part, their successors and assigns, 
in accordance with the stipulations herein contained, 
whenever this lease shall terminate.’’ 

SwAYNE, J., said: It was provided that the lessors 
might terminate the lease for non-payment of rent, 
or otherwise, at their option, by giving the requisite 
notice. The language of the grant was, ‘* have granted, 
demised, and to farm let.’’ The words “ grant” and 
‘demise ’’ in a lease for years create an implied war- 
ranty of title and a covenant for quiet enjoyment. 
Burney v. Keith, 4 Wend. 502; Grannis v. Clark, 8 Cow. 
36; Young v. Hargrave’s Adm., 7 Ohio Rep., part 2, 
68. The declaration avers ‘that, by virtue of which 
said indenture, the said defendant immediately there- 
upon entered into the occupancy and enjoyment of 
said premises and appurtenances, and was possessed 
thereof until about the Ist day of October, 1869, when 
he vacated such possession and occupancy, and the 
term of said lease was determined.’’ This is not de- 
nied by the defendant's pleas, and is, therefore, accord- 
ing to a settled rule of the law of pleading, to be taken 
as admitted. The lessors executed the lease in their 
own names, and not as agents. They demised the 
premises in the same way. The rent was stipulated to 
be paid to them in their own right. The covenants 
of the lessee were all to them personally. If there 
had been a breach of the covenants of title and for 
quiet enjoyment, they would have been personally 
liable for the damages. The lessee entered into pos- 
session and remained in possession, enjoying that 
possession as long as he chose to do so. He had on his 
part the full benefit of the contract. 

When called upon to pay and perform, as he had 
covenanted to do, he answered that the lessors had no 
title, and that he was in nowise responsible to them. 
In Laws v. Purser,6 Ellis & Bl. 932, the plaintiff, a 
patentee, had licensed the defendant to manufacture 
the article covered by the patent. After having done 
so, he refused to pay the royalty. The patentee sued 
him. He pleaded ‘that the letters-patent were void, 
and that he had a right to make and sell the article 
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without the plaintiff’s permission.’’ The plaintiff de- 
murred. The court said: ‘‘ It would be monstrous if 
the defendant, after such an agreement acted upon, 
could on this ground refuse payment.’’ The demurrer 
was sustained. 

There are two answers tu the defense relied upon in 
this case. The recital in the lease as to the character 
in which the lessors acted, and all that is said upon 
the subject in the bill of exceptions, are not incon- 
sistent with their holding the legal title in trust, to 
enable them the better to discharge the duties touch- 
ing the property with which they were clothed. Every 
reasonable presumption is to be made in favor of the 
validity of the instrument which they executed. The 
uct done presupposes the prior act necessary to give it 
validity. It is not stated in the bill of exceptions 
that the lessors had no paper title, but ‘‘ that they pos- 
sessed no estate whatever in said lands except such 
as pertained to the office of such committee, and have 
no estate therein in their individual capacity.’’ The 
legal title in trust would be just such an estate as is 
here exceptionally and negatively indicated. We are 
all of the opinion that it is a fair inference from this 
language that the lessors had such an estate, or some 
other title in trust, sufficient to warrant their giving 
the lease and to render it valid. We think the princi- 
ple that the lessee cannot dispute the title of his lessor 
also applies. We see nothing to take the case out of 
this long settled and salutary rule. Williams v. Mayor, 
etc., 6H. & J. 529; Stewart v. Roderick, 4 Watts & S. 
189; Coburn v. Palmer, 8 Cush. 627. The rule applies 
with peculiar force where the lessor was in possession 
and transferred that possession upon his faith in the 
validity of the lease to the lessee. Taylor’s Landlord 
and Tenant, § 707. 

According to the views upon which the judgment 
below was given, the lessee could not only refuse 
performance of all his covenants, but, at the end of 
the term, he could have held possession in defiance of 
his lessors, and he could have continued to hold pos- 
session until they showed a valid title in a suit 
brought to enforce it, or until such a title in sucha 
suit was shown by some other party. This, we think, 
would be contrary alike to reason, justice and the law. 


——___>____- 
RECENT AMERICAN DECISIONS. 


RESTRAINT OF TRADE. 


Contract when too indefinite.— An agreement, dated 
at acertain place, and promising in return fora sub- 
stantial consideration received, never to tow vessels in 
competition with certain parties, is held too indefinite 
for specific enforcement. Caswell v. Gibbs, Sup. Ct., 
Mich., Jan., 1876. 

SEDUCTION. 


What constitutes: evidence.—1. In a criminal action 
for seduction, the introduction of evidence upon any 
one count in the information is a sufficient election of 
that count, as that upon which the prosecutor relics, 
and evidence of subsequent acts is not admissible for 
the purpose of securing a conviction on them. 2. 
Proof of acts of criminal intercourse have no ten- 
dency to prove previous acts; they tend, however, to 
show the probability of subsequent acts. 3. Seduc- 
tion does not lie in illicit intercourse alone; there must 
have been a sufficient promise or inducement without 
which the complainant would not have yielded. 4. In 
prosecution for seduction, the nature of the induce- 





ment and the woman’s previous character for chastity 
should be considered. 5. The omission on preliminar7z 
examination to call a complaining witness in a case of 
seduction is not to be criticised on the trial in the cir- 
cuit. 6. Ina case of seduction it is proper to show a 
conspiracy between the woman and her parents to in- 
veigle the defendant into a marriage or prosecute him. 
7. Medical testimony is admissible to show the im- 
probability of the commission of an act of seduction. 
People v. Clark, Sup. Ct., Mich., Jan., 1876. 


STATUTE OF FRAUDS. 


Sale of liquor: set-off.— Verbal negotiations made 
in this State with the agent of a foreign liquor-selling 
company, for the sale of liquor to a resident of the 
State, are not sufficient, under the statute of frauds, 
to cover subsequent orders sent to the foreign firm, 
and such orders, therefore, are not within the provis- 
ions of the Michigan law avoiding liquor contracts. 
Roethke v. Brewing Co., Sup. Ct., Mich., Jan., 1876. 

Money paid for liquor purchased in violation of the 
State liquor law may be properly set off against a 
valid indebtedness to the liquor sellers. Ib. 


WILL. 


Conversion into personalty: revocation of devise: 
liability of executors.— Bowen, domiciled in Philadel- 
phia, willed all his ‘‘real and personal property in 
Jamaica,” part being slaves, which, there, were real 
estate; after the date of the will Parliament passed 
an act, by which slaves were set free, and appropriated 
money to compensate their holders; after testator’s 
death his proportion was ascertained by commissioners 
under the act and paid to his executors. Held, that 
the act was a conversion into personalty and a revoca- 
tion of the devise, and that the compensation received 
was not substituted for it. The testator being domi- 
ciled in Philadelphia, the compensation did not pass 
under the will as ‘“‘ property in Jamaica;”’ it followed 
the person of the testator. Pleasant’s Appeal, 77 Penn. 
St. 356. 

The testator authorized his executors to sell all his 
property and invest the proceeds “in some safe and 
productive stock, * * * either in Jamaica or the 
United States;” they invested in United States bank 
stock, in July, 1826, the bank being then in good repute 
and the stock selling above par; it failed in about a 
year and the investment was lost. Held, that the 
executors were not responsible. Ib. 


—— 
EVIDENCE OF FOREIGN LAW. 


N English contemporary remarks that the law of 
evidence has been thought to constitute the most 
praiseworthy portion of our jurisprudence, and, in- 
deed, to have been brought very near perfection by 
the efforts of Bentham, and the other eminent text- 
writers who have followed him. But there are some 
obvious defects even in this department of jurispru- 
dence, and it is well that in a period of legal reform 
like the present, the attention of the Profession and 
of the general public should be drawn to them with a 
view to their rectification, when any instance of the 
inconvenience resulting from them occurs. The re- 
cent case of In the goods of Bonelli affords a salient 
example of sucha defect. In that case, in order to 
prove the Italian law on the subject of the position of 
a “curator of the dormant inheritance” of one 
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Gaetano Bonelli, a native of Turin, an affidavit of : a 
“certified special pleader,’’ who stated that he 
was ‘‘ familiar with Italian law,’’ was produced. Sir 
J. Hannen, however, rejected an application for ad- 
ministration with the will annexed, based on this 
affidavit, and held, following Bristow v. Sequeville, 5 
Fx. 275, that “ the law of a foreign country cannot be 
proved even by a jurisconsult, if his knowledge of it 
be derived solely from his having studied it in a for- 
eign university.” 

This statement of the existing law is undoubtedly 
correct. The laws of a foreign country must be proved 
as facts, or, in other words, whenever foreign law, 
. whether written or unwritten, is to be proved, that 
proof cannot be taken from the book of the law, but 
must be derived from some skilled witness who describes 
the law ; Taylor on Evidence, 1231, 2; Best on Evidence, 
31, 653; Powell on Evidence, 302. Strong doubt in- 
deed appears to be thrown on the correctness of this 
rule, or at any rate on its application to every species 
of foreign law, by the dicta of various judges in some 
of the earlier cases: R.v. Picton, 30 How. S. T. 491, 
per Lord Pilenborough; Clegg v. Levy, 3 Ca. 166, per 
Lord Ellenborough; Miller v. Lleinrick, 4 id. 155, per 
Gibbs, C. J.; Boehthinck vy. Schneider, 3 Esp. 158, per 
Lord Kenyon, where it was held that the proper 
mode of proof of foreign written law was by copy prop- 
erly authenticated; but it has been thoroughly 
established by several modern decisions; Dalrymple 
v. Dalrymple, 2 Hagg. Cons. R. 54; Sussex Peeruye 
Case, 11 Cl. & F. 85, 114-117; Baron de Bode’s Case, 8 
Q. B. 208, 250-267; Lord Nelson v. Lord Bridport, 8 Bl. 
527; Vander Donckt v. Thellusson, 8 C. B. 812; Perth 
Peerage Case, 2 H. L. Cas. 865, 873; Dutchess di Sora v. 
Phillips, 33 L. J. 129, Ch., quoted in The Stearine, etc., 
Company v. Heintzmann, 17 C. B., N.S. 60. At pres- 
ent, therefore, the laws, usages and customs of for- 
eign States must be proved either by a professional 
man, as a judge, an advocate, a barrister, or an attor- 
ney, or by a person holding some official situation in 
the State in question, Taylor on Evidence, 1233, and 
the cases there cited; while, apparently, no assistance 
is rendered to litigants by the 7th section of Lord 
Brougham’s Evidence Amendment Act of 1851, 14 & 
15 Vict. c. 99, which, though rendering certain foreign 
and colonial instruments provable by duly certified 
copies, only applies to proclamations, treaties, and 
other acts of State, and to judgments, decrees, orders, 
and other judicial proceedings. 

That under such a state of things great inconven- 
ience must frequently arise, will be obvious when it is 
considered how many points both of written and un- 
written foreign law come before our courts, and how 
difficult, in a great number of cases, it must be to pro- 
cure the direct evidence of a legal expert as to the 
existence or nature of the particular foreign enact- 
ment, custom or usage in dispute. The occurrence of 
the hardship to which we have alluded is calculated to 
become more frequent with the extension of our for- 
eign relations, and it is probable that public opinion 
would welcome from the Legislature a short enact- 
ment to the effect that foreign law might be proved 
by books purporting to be printed or published under 
the authority of the government of the country in 
question, and to contain an exposition of such law. A 
provision to this effect has been inserted in the last 
Indian Fvidence Act (Act No. 1 of 1872, § 38); anda 
similar rule obtains in many American States with re- 
spect to printed copies of the statutes of any other 








State of the Union; Story’ 8 Conflict ot laws, § 641 n; 
and see the important case of Ennis v. Smith, 14 How. 
400, there quoted, in which a copy of the Civil Code of 
France, purporting to be printed at the Royal Press, 
Paris, was held admissible in evidence; and apparently 
also in some cases, with respect to unwritten law. Ib. 
§ 642; Carnegie v. Morrison, 2 Metc. (Mass.) 381, 404, 
per Shaw, C. J.; Young v. Templeton, 4 La. Ann. 254. 


——— ee 


BOOK NOTICE. 

Patent Cases Determined in the Supreme Court of the United 
States, including Copyright and Trade-Mark Cases, and a 
Table of Cases Cited, Affirmed or Reversed. By Charles 
Sidney Whitman. Washington, D. C.: W.H. & D. H. 
Morrison, 1875. 

UDGE STORY said that the doctrine of patents 
©’ constituted the “* metaphysics of the law.’’ While 
this may be true partially, it is not true that other 
branches of the law do not involve what used to be 
called ‘‘ metaphysics,’’ but which is now designated by 
the more comprehensive term of “ psychology.’’ For 
instance, there is the whole doctrine of insanity and 
much of the subject of evidence which turn upon the 
nicest points and demand an analysis of the human 
mind. Although it is not exactly clear how the doc- 
trine of patents has any thing to do with metaphysics 
proper, yet we acknowledge that Judge Story is an 
authority in the matter, and suppose he refers, in his 
oft-quoted statement, to the fact that the origin, nov- 
elty and ownership of patents involves many nice dis- 
tinctions — and so does *‘ metaphysics.”’ 

The present volume includes cases not only in patent 
law, but also in the law of copyright and trade-marks. 
The cases are selected from the United States Supreme 
Court Reports, from 1 Black to 20 Wallace, and the 
book embraces the decisions of that court on these 
subjects made since the December term of 1860. A 
volume containing the earlier decisions of this court 
on the subject of patents, trade-marks and copyrights 
is intended to succeed the present one, and is now in 
course of preparation. The author does not seem to have 
adopted the motto of nulla vestigia retrorsum ; for be 
has filled his first volume with later cases, and expects 
to fill his second with earlier ones. The present vol- 
ume cannot but be of great value to the practitioner 
who is engaged in the department of law indicated by 
the title of this volume. We should regard it as quite 
indispensable, and as containing the most reliable, if 
not the most complete, exposition of the law of the 
subject extant, because there is little in the volume 
beyund the authoritative language of the Supreme 
Court itself. 

Not the least valuable and important part of the 
book is the Table of American Patent, Copyright and 
Trade-Mark Cases which have been cited, affirmed, 
approved, explained, doubted, disapproved, overruled 
or reversed in the reports of the Federal and State 
courts. This table, of itself, would be a worthy de- 
sign for a compiler, and is a very valuable acquisition 
to the practitioner. 

We have not space to mention the principal cases in 
this volume; but from the scope of the work the pro- 
fession will readily determine that it cannot fail to be 
of use as a choice collection of the most important 
cases in the law of patents, copyrights and trade- 
marks. We have ouly to add that the volume might 
have been increased in the completeness of its value 
had the compiler annotated the cases which are here 
reported. 
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CORRESPONDENCE. 


PARSONS ON BILLS AND NOTES. 


To the Editor of the Albany Law Journal: 

DEAR Str — Your short article in issue of January 
22, calling attention to glaring defects and inconsist- 
encies in the second edition of Parsons on Notes and 
Bills, was read by me with great interest. I have not 
seen the second edition, but have long had the first 
upon my shelves and send you the following notes 
upon it: 

On page 158, vol. 1, in text, Professor Parsons says: 
“If there be several executors or administrators, the 
bills and notes of the ‘deceased may be indorsed by 
either one of them. * * * Whether the same rule 
will apply to notes taken by them for debts due to the 
estate, has been considered doubtful (v). It would 
seem to depend upon the question already noticed, 
namely, whether such notes are to be considered assets. 
And it being now settled that they are, it seems that 
they may be indorsed as effectually by one executor 
as by all (a).’’ Note wv refers to Smith v. Whiting, 9 
Mass. 334. Note wto Bogert v. Hertell, 4 Hill, 492. 

On page 6, vol. 2, he remarks: “ But if a note be 
given expressly to two or more persons as executors 
or administrators, although given on account of the 
estate, it must be indorsed by all.’’ Citing Smith v. 
Whiting, but referring neither to Bogert v. Hertell nor 
to his own remarks in volume 1. 

Again, on page 6, vol. 2, he remarks: ‘‘ Because an 
indorser can only give what power he has, and an 
executor or administrator can maintain an action 
only within the limits of the State which appoints 
him, it is said that his indorser cannot bring an action 
in another State.’’ Citing in note to Thompson v. 
Wilson, 2 N. H. 291; Stearns v. Burnham, 5 Greenl. 261. 
In the text he adds: ‘‘We should have some doubt 
whether this may be regarded asa universal rule,’’ but 
neither in text or by note refers to Bogert v. Hertell ; 
Grace v. Hannah, 6 Jones’ Law, 94; Rand v. Hubbard, 
4 Metc. 252; Owen v. Moody, 29 Miss. 79; Harper v. 
Butler, 2 Pet. 239, or Story’s Confl. of Laws, § 359, 
where the contrary is held, nor to Barret v. Barret, 8 
Greenl. 353, in which Stearns v. Burnham, is expressly 
overruled. 

On page 353, vol. 2, as authority for the proposition 
that an indorsement valid when made is valid every- 
where, he cites Harper v. Butler, and in the same note 
tells us that Stearns v. Burnham was ‘“‘more than 
doubted by Judge Story, in Confl. of Laws, § 359, and 
then overruled by the same court in Barrett v. Barrett, 
8 Greenl. 353,’’ adding, ‘‘ The last case commands the 
assent of Mr. Westlake, p. 228.’’ But he neither refers 
from this uote to page 6, nor from page 6 to the note. 

Again, treating of parties as affected by the lex fori, 
in note to page 373, he again mentions Stearns v. Burn- 
ham, as authority, without stating that it had been 
overruled, sustains it by citing other authorities, but 
admits that it is irreconcilable with Owen v. Moody 
and Harper v. Butler. And here again he refers 
neither to page 6 nor to page 353, nor does he on either 
of these pages refer to this note. In fact, there are no 
cross references. 

I do not know whether these contradictions and 
crudities are carried into the second edition or not, 
and certainly will not buy the second edition to inform 
myself. Respectfully, 

LirrLe Rock, ARK. B. C. Brown. 





NOTES. 
N Monday, March 6, a very important formality, 
suggested by the LAW JOURNAL, came into effect at 
the opening of the General Terms of the Supreme 
Court, Superior Court and Court of Common Pleas in 
New York city —the formality of having the entrance 
of the judges announced by the criers and the mem- 
bers of the bar rising and standing until the judges 
are seated .—— It is announced that Richard H. Dana, 
Jr., the annotator of Dana’s Wheaton on Interna- 
tional Law, has been nominated Minister to England, 
in place of Mr. Schenck, resigned.— James P. Sin- 
not has been appointed judge of the marine court in 
New York city, in place of Judge Spaulding, deceased. 
The appointment was made by the Governor, without 
the advice or consent of the Senate. 


The death of Reverdy Johnson recalls a story about 
the remark which Judge Grier made to him after he 
had finished a plea before the Supreme Court. The 
judge used to indulge in an occasional cat nap, but on 
this occasion the stentorian tones in which Mr. John- 
son had delivered his argument, had prevented the 
enjoyment of the usual luxury, and he said, “ John- 
son, | wish you wouldn’t speak so very loud when you 
argue cases before this court. I can’t snooze a mo- 
ment.’’—— The Legal Intelligencer, in speaking of the 
poetical judgment roll on dismissal of complaint in 
Kelly v. Marsh, says: Our profession has suffered long 
enough under the reproach that it is hard, dry and un- 
sympathetic. A form book in metre would be good 
reading, and a versification of Chitty a positive lux- 
ury. That ‘certainty to a certain intent general,” 
which we are told, should characterize good pleading, 
might be secured as well in verse as in prose, while any 
little vagueness of statement, instead of being demur- 
rable, would be excused on the ground of poetic li- 
cense. The various measures, too, could be adapted 
to the nature of the pleadings. For instance, the 
warmth and energy of the Sapphics would be most 
suitable to a Narr. in case for slander or breach of 
promise, aud the steadier and more deliberate Hex- 
ameter to an avowry in replevin or a mechanics’ lien. 
The general issues would look well in the epigrammatic 
form, and are capable of being moulded into jingling 
couplets: 

Non assumpsit and payment, we say, 
And set-off, with leave, too, we pray, 


and a bill in equity or an indictment might well rise 
to the dignity of an Epic. 

In his charge to the jury in the Babcock case, Judge 
Dillon used these words, which are singularly perti- 
nent to the times we live in: ‘ We trust, gentlemen, 
that itis unnecessary to remind you that neither parti- 
san feelings nor outside views should have the slightest 
influence upon your minds as jurors. In every free 
government it is not only the right, but the duty, of 
each citizen to form and express, on all suitable occa- 
sions, his convictions and opinions as to governmental 
policies and party organizations. It is natural and 
proper for him to join such a party as most nearly ac- 
cords with his views. But such views and party asso- 
ciations should remain entirely outside of the jury- 
box. No popular or partisan clamors, no extraneous 
wishes or considerations, no thoughts other than those 
which pertain to strictly impartial justice, can be per- 
mitted to invade the sanctity of the jury-room, to 
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bias or warp or even shade its deliberations, without 
destruction of the safeguard to life, liberty and prop- 
erty, furnished through trials by jury. It has been 
often and forcibly said, that so long as trials by jury 
retain their full force, impartiality and purity, the 
liberty, and rights of the citizen, are alike safe against 
despotism and anarchy. If popular clamor usurp the 
judgment seat, the era of Murats and Robespierres will 
return, and frenzied factions sweep away all justice 
and right. So will justice be gradually undermined if 
outside influences are suffered insidiously to enter 
within that threshold where naught should be known 
save the sworn evidence in the case, and the rules of 
law as pronounced by the court —rules which the ex- 
perience and wisdom of ages have demonstrated to be 
essential to the ascertainment of truth and the due 
administration of justice. It will be a sad and shame- 
ful day for this country when courts and juries, hay- 
ing lost their independence, shall sit simply to register 
the edict of popular opinion to acquit this man or 
convict that one.’’ 


While arguing a case before the United States Su- 
preme Court in Washington, a few days ago, Albert 
Pike made a clever reply to an objection of Attorney- 
General Pierrepont. The attorney-general had ques- 
tioned the evidence of one of Mr. Pike’s witnesses on 
the ground of the extreme age of the man —73 years — 
and presumptive failure of his faculties. ‘ Well, 
your honors,” said Mr. Pike, ‘‘ I don’t altogether like 
that myself, for I am now 66 years old, and ina 
little while I shall be 70, and even 73, and I am some- 
what sensitive about old men with no memories. I 
see on the bench before me one justice hearing this 
case who is 69 years old, another who is 72, and I would 
like to ask with what force the attorney-general’s ar- 
gument strikes them that a man has no memory at 
their ages.’’ Mr. Pierrepont yielded the point. Curi- 
ously enough, the client for whom Mr. Pike was argu- 
ing was ex-Governor Rector, of Arkansas, with whom 
he had once fought a duel. 


The Canada Law Jowrnal says that however desira- 
ble, from the wife’s point of view, the privilege of 
suing and being sued independently of her husband 
may be, cases may arise which will cause the husband 
to look upon it as any thing but a privilege. Indeed, 
in a recent argument in the Court of Chancery, such 
a case was referred to with much feeling by a learned 
Queen’s Counsel, as having actually transpired in one 
of our counties. It appears that a married woman 
applied to a shopkeeper for goods, informing him, how- 
ever, that she was acting .contrary to her husband’s 
instructions. The merchant, nevertheless, furnished 
the goods, and charged the woman personally with 
their price. He then shortly after sued her alone in 
the Division Court. The result was that the woman 
was kept a whole day in attendance at court, and the 
equally unfortunate husband was kept at home to take 
care of the children. To assist him in his onerous 
duties he had to subsidise a neighbor of the gentler 
sex at an outlay which he begrudged. He now com- 
plains that the legislature entirely neglects the inter- 
ests of the unprotected male. The case had its parallel 
in another —in Wyoming county—cited by the same 
counsel, where the husband spent the day in walking 
about outside the court-house with the baby in his 
arms, while the wife performed her duty to the State 
on the jury. 





A bill has been introduced in the Assembly by Mr. 
Lang to amend sec. 31 of the Code of Procedure to en- 
able the county judge to appoint terms of that court to 
be held at his chambers for the hearing of motions and 
arguments on appeal in cases where no jury is re- 
quired. As that section of the Code now reads, the 
terms of court at which arguments and contested mo- 
tions are heard, are those held at the court-house. As 
a result of this it is said that the hearing of argu- 
ments in cases of appeal for errors of law or fact, and 
in cases where it is sought to open a default, the appel- 
lant is unnecessarily delayed, and by the hearing of 
those cases at the regular terms, many in attendance 
either as jurors, witnesses or parties are compelled to 
remain in attendance much longer than if this class of 
cases were heard at another time. The amendment 
proposed is intended to remedy this evil, and will also 
make it practicable to bring actions in the county 
court in those "cases wherein that court has original 
jurisdiction, as provided by sec. 15 of art. VI of the 
constitution. 


An English contemporary, in referring to law 
reports in newspapers, says: It has been remarked 
that a comic paper is nothing the worse of an occa- 
sional joke, and it appears to us that the law in- 
telligence which we see in the morning papers would 
be nothing the worse of a little law. The law reports 
in the Scotch newspapers are utterly useless to profes- 
sional men. If a new judge, who has not been long 
enough on the bench to have a roll, goes away in the 
forenoou — if a counsel who has been working half the 
night is five minutes late — the circumstance is sure to 
be duly chronicled. But when an important question 
of law is to be decided by the judges of the Inner 
House, it is perfectly safe to predict that the newspa- 
per report will be a travesty of truth, and will exhibit 
an utter ignorance of the real points in the case. We 
cannot go so far as this last remark with reference to 
the London daily papers; we are bound, indeed, in 
fairness to say that many of the reports, especially in 
the leading journal, are, considering the limited time 
allowed to the reporters for preparation, remarkably 
clever and accurate condensations. But there is a 
kind of reporting, happily not very prevalent, which 
aims at giving what we have heard called *‘ the babble 
of the judges.’’ We all know the characteristics of 
this graphic style. Learned judges, in feeling their 
way to the decision of a case, often throw out sugges- 
tions for the mere purpose of hearing what is to be 
said upon them; or occasionally, by way of relieving 
the monotony of their work, perpetrate a paradox or 
a joke. These, together with the observations of coun- 
sel in reply, are all diligently garnered by the industri- 
ous reporter, and are reproduced next morning in the 
columns of the daily journal. Thus, to take an in- 
stance quite at random from a report which appeared 
in a daily journal this week we find the following 
important consecutive judicial remarks recorded: 
“Mr. Justice ——.— Where is the authority for that? 
[Two lines of observations by counsel.] Mr. Justice 
——.— But on what principle can you rest it? [Three 


lines of observations by counsel.] Mr. Justice ——.— 
We don’t see that.’’ The encouragement given to this 
practice by the Tichborne case threatened, at one time, 
largely to extend the operations of the legal small talk 
chroniclers, but it would appear that either lack of 
public interest or lack of room has operated in the op- 
posite direction, and we are not without hope that a 
time may come when judges may talk without finding 
a Boswell in the back benches. 
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CURRENT TOPICS. 


We in this country can scarcely appreciate the oc- 

casion which was celebrated last week in Lon- 
don when Lord Chief Justice Cockburn was presented 
with the freedom of the city. The idea of the com- 
mercial metropolis of America, or the capital city 
of the United States paying a special and formal 
official honor to the Chief Justice of the United 
States, we venture to say, has never been seriously 
entertained. A banquet provided, and attended by 
leading members of the bar, would be the utmost 
public honor which we would think of bestowing 
upon a great judge or lawyer. While the majority 
of the English profession, as well as of the Ameri- 
can profession, remain in obscurity, yet, particularly 
in England, those who attain the higher positions 
in the profession are rewarded with honors lavish in 
numbers and dignified in character. The members 
of the United States Supreme Court at Washington 
constitute, as a rule, quite as dignified and learned 
a body of men as can be found in any similar legal 
tribunal in Europe, but we think it will be a long 
time before any of them will either desire or expect 
any exceptional, popular or official formality, attest- 
ing the value of their services and the grandeur of 
their office. It is enough for our greatest judges to 
have the appreciation and admiration of the profes- 
sion without any ostentatious display or any formal 
embodiment thereof. But in England, formalities 
and ostentatious displays of dignity are common; 
and we know of no English judge who is more 
worthy to receive the “freedom of the city” at the 
hands of the corporation of London, than the pres- 
ent Lord Chief Justice of England. 


It is curious to note the changes taking place in 
the modes of punishment of criminals. While 
Maine has just abolished capital punishment, Vir- 
ginia revives the whipping-post. Modes of punish- 
ment depend upon the social condition and the 
judgment of the body politic as to what modes will 
best redress the injury done and prevent a recurrence. 
The tendency in recent times is to diminish the bru- 
tality and cruelty of punishment—to reduce the num- 
ber of offenses punishable by death to the least possible 
number, if not to abolish the death penalty altogether, 
and to refrain from such brutalizing exhibitions as at- 
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tend the whipping-post. It is difficult to decide what 
forms of punishment are the most justly graduated 
to the enormity of the crime, the best calculated to 
deter the commission of crime, and the least likely 
to injure the moral sense of the criminal classes. 
It is unquestionably a great problem. The judges 
of England are divided on the question of the ex- 
pediency of the infliction of corporeal punishment 
by whipping. But we are still inclined to the view 
which we have always held that the whipping-post 
should, in this country, be utterly and forever 
abolished. 


We are more and more astonished at the remarka- 
ble way in which the English profession takes to 
law reforms. The Judicature Act works as smoothly 
as if it had been adopted by a people and a profes- 
sion accustomed to adapt themselves to frequent 
changes. Now it is proposed to take such a step in 
the progress of the reform in the law of evidence as 
dew of our own States can boast. A bill has actu- 
ally been introduced in Parliament to enable prison- 
ersand their wives or husbands to testify in criminal 
trials. The provisions are, that a prisoner may give 
evidence in his own behalf, and may call his or her 
wife or husband to give evidence on behalf of the 
accused. The prisoner is not to be compelled to 
testify against his will, but if he enters the witness- 
box he will be liable to prosecution for perjury if he 
gives false evidence. No prisoner is to be compelled 
to answer questions tending to criminate him. It is 
stated that, in very early times, it was the custom 
to examine the prisoner at his trial, but this has 
been abandoned for centuries, If the English Par- 
liament should adopt this proposed measure, we 
believe no one would say that they had taken a step 
backward, but rather a step forward, and in the 
direction of true reform. 


In denying the application of Miss Goodell for 
admission to the Bar of Wisconsin the Supreme 
Court of that State recognizes the fact that the na- 
ture and conditions of women render them incompe- 
tent to discharge the duties of the profession. Chief- 
Justice Ryan’s discussion of this too-frequently re- 
curring topic is the most logical and comprehensive 
which we have seen. He says: “We cannot but 
think the common law wise in excluding women 
from the profession of the law. The profession en- 
ters largely into the well-being of society, and to be 
honorably filled and safely to society, exacts the de- 
votion of life. The law of nature destines and 
qualifies the female sex for the bearing and nurture 
of the children of our race, and for the custody of 
the homes of the world, and their maintenance 
in love and honor. And all life-long callings of 
women, inconsistent with these radical and social 
duties of their sex, as is the profession of the law, 
are departures from the order of nature; and when 








188 


THE ALBANY LAW JOURNAL. 











voluntary, treason against it.”” Then there are the 
uncleen issues before the courts — the issues in cases 
of sodomy, incest, rape, seduction, fornication, bas- 
tardy, abortion, lascivious cohabitation, and the 
like-— which are bad enough for men to have to 
deal with. While we have no doubt that the pro- 
fession would unanimously welcome to their number 
any agreeable person of the opposite sex to relieve 
the dullness and monotony of the proceedings in 
court, yet the profession has too much respect for 
the sex to permit them to join in the labors and an- 
noyances of legal practice. The time may come 
when women will be generally allowed to practice 
at the Bar, but, as Chief-Justice Ryan remarks, we 
shall take no voluntary part in bringing about such 
a state of things. 


A recent letter from the British foreign office 
states that negotiations for the consummation of a 
new treaty of extradition between the United States 
and Great Britain failed because the two govern 
ments could not agree upon the offenses to be in- 
cluded. By the treaty now in existence (the Ash- 
burton treaty of 1842), only murder, assault with 
intent to commit murder, piracy, arson, robbery, 
forgery, and the utterance of forged paper, are made 
extraditable offenses. It seems that in 1859 an un- 
successful attempt was made to amend the treaty by 
adding the offenses of coining, and uttering false 
money, and embezzlement. It is scarcely credible 
that these two governments cannot agree upon some 
additional offenses to be included in the treaty. 
Only seven offenses are now extraditable between 
Great Britain and the United States. Recent treaties 
have been entered into between Great Britain and 
other countries, including as many as eighteen, nine- 
teen, and even twenty offenses. All general offenses 
against the peace of the people ought to be made 
extraditable. Political and local offenses ought, of 
course, to be excluded. The fact is that there should 
be a general treaty of extradition among the nations, 
including as many crimes as can be agreed upon. 
Then, if any two nations wish to increase the num- 
ber of extraditable offenses, they could easily embody 
the additional offenses in a separate and special 
treaty applicable only to themselves. 





Legal authorship has arisen into such prominence 
as to fairly astound the authors themselves. Wil- 
liam B. Lawrence annotated and procured to be pub- 
lished an edition of Wheaton’s Law of Nations; 
subsequently Richard H. Dana, Jr., procured to be 
published another edition of the same work in 
which he incorporated, as the United States Circuit 
Court has found, some of the notes of Mr. Law- 
rence. Mr. Wheaton was a foreign minister; Mr. 
Lawrence has been a foreign minister; and now Mr. 
Dana has been nominated Minister to England, but 
the committee to which his nomination has been 





referred hesitate to recommend it to the Senate for 
the reason, principally, that Mr. Dana has been 
guilty of piracy in legal literature. When the 
nomination of Mr. Dana was announced in England, 
it was hailed with delight by the court and the 
press, because the recipient of this honor was a man 
of letters and an authority in international law. 
This is significant. Legal authorship in the higher 
departments, such as international law, entitle a 
man in England and on the continent to the very 
highest consideration. But if his pretensions to 
this sort of standing are unfounded, there is at once 
arevulsion of sentiment. We do not know how much 
Mr. Dana’s reputation as an authority on interna- 
tional law had to do with his appointment. Inde- 
pendent of the controversy relating to his appropri- 
ation of certain notes to Wheaton’s Law of Na- 
tions, there seems to be little fault to find with him. 
He is undoubtedly a good man for the position for 
which he has been named; although better men 
could easily be found. But the fact that writers 
and others engaged in the investigation of matters 
involving international law points are selected for 
foreign ministers is worthy of observation. The 
other fact that literary infidelity, consisting of the 
appropriation of notes to a work on the Law of Na- 
tions, nearly if not entirely defeats the appointment 
of a reputable man for foreign minister is something 
of which legal authors should take notice. 
a een 


NOTES OF CASES. 


[* Phillips v. Barnett, the English Queen’s Bench 

Division held, that no action could be maintained 
by a divorced wife against her former husband for 
assault and battery committed during coverture. 
The cases on this precise point are very rare. We 
should suppose that it might make some difference 
in the decision if the divorce was procured ab initio. 
By the rules of the common law, a wife cannot 
maintain a civil action against her husband. And 
it has been held, that, under the statutes of New 
York, enabling a married woman to sue for injuries 
to her person, she cannot sue her husband for assault 
and battery. Longendyke v. Longendyke, 44 Barb. 
366. Nor can the wife sue her husband for slander. 
Freethy v. Freethy, 42 Barb. 641. On the other 
hand, the husband is responsible, criminally, for 
assaults on his wife. In Commonwealth v. McAfee, 
108 Mass. 458; 11 Am. Rep. 383, it was held, that 
if a man beat or strike his wife, even if she is drunk 
or insolent, and if she die from such beating, he is 
guilty of manslaughter, at least. In Pearman v. 
Pearman, 1 Swab. & Tristr. 601, it was said, that 
there is no law authorizing a husband to beat his 
drunken wife. See People v. Winters, 2 Park. Crim. 
Cas. 10; Perry v. Perry, 2 Paige, 501, 503. In 
Commonwealth v. McAfee, supra, it was said that 
beating or striking a wife violently with the open 
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hand is not one of the rights conferred on a husband 
by the marriage, even if the wife be insolent or 
intoxicated. 


In Elkins v. McKean, 6 Pitts. Leg. Jour. 109, the 
Supreme Court of Pennsylvania considered the 
responsibility of manufacturers of petroleum oil for 
injuries caused by its explosion, after it had been 
placed on the market and sold. Plaintiff’s husband 
was fatally injured by the explosion of a lamp car- 
ried in his hand, either from an imperfect condition 
of the oil, or from a fall breaking the lamp, and 
setting the oil on fire. It was held that the cause of 
the death of the husband should be left to the jury. 
The action was against the manufacturers, and the 
oil had passed through various hands. In respect 
to the liability of the manufacturers, the court said: 
‘* When the article is thrown into the current of 
trade on the faith of the affirmation of its manufac- 
turers, that it is a fit oil for light, and can be safely 
used in the family, or where it may be required for 
illumination, they cannot follow it, or avert its 
injuries, or determine how much of the responsibility 
is due to others.” ‘‘ One who knowingly makes and 
puts on the market for domestic and other use,” 
such an article, ‘‘cannot claim exemption from 
liability, * * * because he has sent it through 
many hands.” It seems that in such a case as this, 
mere negligence will not render the manufacturer 
liable ; he must have had knowledge of the dangerous 
character of the article. 


Again we despair of ever securing the consensus 
of the various courts. The Supreme Court of Louis- 
iana has decided a question relating to the certifica- 
tion of checks, which is directly antagonistic to the 
ruling in the State of New York. The case to 
which we refer is Louisiana National Bank of New 
Orleans v. Citizens’ Bank of Louisiana, 1 La. Law 
Jour, 80, in which it was held that after the certi- 
fication of a ‘‘raised” check, and the payment 
thereof to one who took the check on the strength 
of the certification, the money could not be recov- 
ered back. The check was drawn by the Bank of 
Mobile, but the amount thereof had been raised 
from $27 to $2,700 before it was presented to the 
plaintiff bank for certification, and the defendant 
bank received and paid its money for it, after the 
plaintiff bank had certified it ‘‘ good.” The court 
said: ‘ By certifying the check the bank bound 
itself to pay the amount which it said was good, 
and upon this obligation alone the defendant parted 
with its money.” It was, therefore, held that the 
plaintiff bank could not recover. But in Marine Na- 
tional Bank v. National City Bank, 59 N.Y. 67, it was 
held that by certifying a check in the usual form, a 
bank simply certifies to the genuineness of the sig- 
nature of the drawer, and that he has funds suffi- 





cient to meet the check which will not be with- 
drawn from the bank; it does not guarantee the 
genuineness of the amount or name of the payee. 
It was further held that, where the amount of a 
“raised ” check had been paid by the drawee, even 
after certification, the money could be recovered 
back. Between these two decisions we have to 
choose that of the Court of Appeals of New 
York, as the most consonant with the reasons un- 
derlying the cases on this subject. It would be 
quite impossible for the certifying bank to know 
that the amount of the check and the name 
of the payee were genuine. The signature of the 
drawer, and the fact that he has money on deposit, 
are the only facts which are within its knowledge, 
and, we believe, that it is to these matters alone 
that the certification extends. So far as the amount 
and the payee are concerned, the party receiving 
the money must run his own risks. 


The Supreme Court of Louisiana also holds in 
Higgins v. New Orleans, Mobile & Chattanooga R. R. 
0o., 1 La. Law Jour. 82, that a contract by which 
one stipulates for exemption from responsibil- 
ity for losses occasioned to another from the neg- 
ligence of his agents and servants, is not against 
public policy or forbidden by law. This doctrine 
was applied to the case of a passenger on a railroad 
riding free of charge, under an agreement by 
which he assumed all risk of injury to his person or 
property. It was held that such an agreement was 
valid excepting, of course, injuries resulting from 
fraudulent, willful or reckless misconduct. And in 
this case the courts of Louisiana agree with those 
in New York. But in Pennsylvania and Ohio the 
courts reject all attempts of the carrier to exempt 
himself from liability for injuries by reason of neg- 
ligence. See R. R. Co. v. Baldauf, 16 Penn. St. 67; 
Pennsylvania R. R. Co. v. Henderson, 51 id. 815; 
Farnham v. R. R. Co., 55 id. 53; Empire Trans. Co, 
v. Wamsutta Oil Co., 63 id. 14; Jones v. Voorhees, 10 
Ohio, 145; Davidson v. Graham, 2 Ohio St. 181; 
Welsh v. R. R. Co., 10 id. 75; Knowlton v. R. R. 
Co., 19 id. 260. In Luckwood v. N. Y.0. R. R. Co., 17 
Wall. 357; 10 Am. Rep. 366, these rules were laid 
down by the United States Supreme Court: 1. 
That a common carrier cannot lawfully stipulate 
for exemption from responsibility when such exemp- 
tion is not just and reasonable in the eye of 
the law. 2. That it is not just and reasonable 
for a common carrier to stipulate for exemption 
from responsibility for the negligence of himself or 
his servants. 38. That these rules apply both to 
carriers of goods and carriers of passengers for hire, 
and with special force to the latter. The court 
also said: That a drover traveling on a free pass 
for the purpose of taking care of his stock on the 
train is a passenger for hire. 
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WILLIAM PINKNEY. 


T= great lawyer was born in 1764, at Annapolis, 

in the State of Maryland. His father was an 
Englishman by birth, and maintained his allegiance 
to his native country throughout the struggle of the 
colonies for independence, but young Pinkney did 
not inherit his father’s Tory principles, but was al- 
ways a warm patriot. His early opportunities for 
education were small, owing to the disturbed state 
of the country and the imperfect system of schools 
at that early day. He adopted the study of medi- 
cine, but soon relinquished it, and in 1783 com- 
menced the study of law in Judge Chace’s office. 
Admitted to the bar, he soon was chosen to the 
State legislature and some other minor offices, until 
in 1796 he was appointed, by President Washington, 
a commissioner of the United States under the Jay 
treaty with Great Britain, and in the discharge of 
the duties of that office he resided in London until 
1804. In 1805 he removed to Baltimore, where he 
had a great law practice, and in this year he was 
appointed attorney-general of Maryland. In 1806 
he was appointed minister extraordinary to treat 
with Great Britain concerning the matters of differ- 
ence which ultimately gave rise to the war in 1812, 
and continued abroad until 1811. In the latter 
year he was appointed attorney-general of the Uni- 
ted States by President Madison. Inthe war of 
1812 he commanded a battalion of riflemen raised 
for the defense of Baltimore, and took part in the 
battle of Bladensburg, where he was wounded. 
The necessities of historic truth constrain us to 
reveal that his wound was a broken arm —a sort of 
‘*wound”’ much more common in that battle, so 
mortifying to American pride, than bullet-holes or 
sword-thrusts — but the accounts say he behaved 
bravely. Soon after this he was elected to Con- 
gress from Baltimore. In 1816 he was appointed 
minister plenipotentiary to Russia, and special min- 
ister to Naples. The object of the latter mission 
was to demand indemnification for losses sustained 
by our merchants by seizure and confiscations under 
Murat’s reign, but in this, as in his British diplomacy, 
he was unsuccessful. It was at this time that he 
tried to induce Judge Story to resign his office and 
take his practice, which he stated to be worth 
$21,000 per annum,— equivalent to $100,000 at the 
present time. These missions kept him abroad two 
years. In 1820 he was in the United States senate. 
Here he distinguished himself by his advocacy of 
the Missouri compromise. At this period he per- 
formed great and brilliant labors at the bar of the 
Supreme Court of the United States. He died sud- 
denly, in 1822, at the early age of 58. He had 
married, at the age of 25, a sister of Commodore 
Rodgers, by whom he had a family of ten children. 
The very sparse records of Mr. Pinkney’s life are 
sufficient to disclose a mind of the first order of 





legal talent, and a character curiously mixed of 
great and little. During his first residence abroad 
he associated intimately with some of the most dis- 
tinguished British jurists, including Sir William 
Scott, Lord Stowell, and listened to the debates in 
Parliament and to Erskine’s great efforts at the bar. 
It was there that he became painfully conscious of 
his own defects and filled with a determination to 
supply them. Story narrates Pinkney’s own ac- 
count to him of his having attended a party, at 
which were present Pitt, Fox, and other great 
scholars of the time, where the conversation turned 
upon a passage in Euripides. ‘The debate was 
carried on for a long time with a great deal of 
spirit — each side quoting many passages from Eu- 
ripides and other Greek authors. ‘Of course,’ said 
Mr. P., ‘I took no part in all this; and after a 
while, one of the disputants, noticing that I took 
no part in the conversation, turned to me, saying, 
‘why, Mr. Pinkney, you don’t share in this talk,— 
come, sir, what is your opinion of this passage ?’ ‘I 
was obliged,’ said Mr. P., ‘to confess that I was 
listening to acquire information rather than to im- 
part any; but I resolved from that time to study the 
classics, and from that time I did.’” It is said that 
he industriously devoted himself, after his return, 
to the study of liberal letters, and of elocution, and 
the speedy result was that he became the recog- 
nized leader of the American bar. 

In estimating Pinkney’s forensic powers we must 
not forget that his fame probably owes much to tra- 
dition. We have very few remains by which to 
judge him, and those certainly do not warrant usin 
saying ex pede Hereulem. There was much more 
time in his day for the preparation and delivery of 
elaborate efforts than at present, and Pinkney was 
always elaborate and thoroughly prepared. A great 
lawyer had fewer rivals than now; thus the only 
names we hear mentioned in connection with Pink- 
ney’s are Wirt, Dexter, Otis, Harper, Martin, and 
Emmett. Again, Pinkney had the advantage of 
long and public experience abroad, and association 
with the greatest models, so that he came home 
with a prestige derived from his foreign residence 
which went for something in forming his reputation. 
But it is evident, after making due allowance for all 
these circumstances, that he was a very great law- 
yer and a very great orator. We may perhaps be 
excused from adopting literally the estimate of his 
biographer in the National Portrait Gallery, where 
we read: ‘‘Endowed with something of the en- 
larged philosophy, the exuberant metaphor, and the 
gorgeous rhetoric of Burke,—the chaste and _ 
pruned sentiment of Canning,— the lofty and im- 
passioned declamation of the younger Pitt,— the 
brilliant illustration of Sheridan, —the ardent 
enthusiasm of Fox,—and the rapid elegance of 
Erskine,— the eloquence of Mr. Pinkney was 


founded upon his own model, and abounded proba- 
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bly with more advantages than that of any of the 
orators we have mentioned.” This sounds rather 
laughable to us, but we must remember that it was 
written forty years ago, for the purpose of convinc- 
ing Americans that their country even then had 
nothing to fear, on the score of great men, from a 
comparison with the mother-country which they had 
forsaken. And yet, turning from this to the judg- 
ment of men like Marshall, Story, and Ticknor, we 
find their commendation only a little less unre- 
strained. Marshall said he was the greatest legal 
reasoner he ever knew. In speaking of his famous 
speech in the case of The Neireide, Ticknor says: 
“By the force of eloquence, logic, and the legal 
learning, by the display of naked talent, he made 
his way over my prejudices and good feelings, to 
my admiration, and I had almost said, to my re- 
spect. He left his rival far behind him; he left be- 
hind him, it seemed to me at the moment, all the 
public speaking I had ever heard. With more 
cogency than Mr. Dexter, he has more vivacity than 
Mr. Otis; with Mr. Sullivan’s extraordinary fluency, 
he seldom or never fails to employ precisely the 
right phrase ; and with an arrangement as logical and 
luminous as Judge Jackson’s, he unites an overflow- 
ing imagination. It is, however, in vain to com- 
pare him with anybody or everybody whom we have 
been in the habit of hearing, for he is unlike, and I 
suspect above them all.” Story says: ‘‘ His lan- 
guage is most elegant, correct, select, and impres- 
sive; his delivery fluent and continuous; his pre- 
cision the most exact and forcible that you can 
imagine. He seizes his subject with the comprehen- 
sion and vigor of a giant, and he breaks forth with 
a luster and a strength that keep the attention for- 
ever on the stretch. I confess that he appears to 
me a man of consummate talents.” Again: ‘Such 
is his strong and cogent logic, his elegant and per- 
spicuous language, his flowing graces and rhetorical 
touches, that he enchants, interests, and almost 
irresistibly leads away the understanding.” ‘‘ Every 
time I hear the latter, he rises higher and higher in 
my estimation. His clear and forcible manner of 
putting the case before the court, his powerful and 
commanding eloquence, occasionally illuminated 
with sparkling lights, but always logical and appro- 
priate, and above all, his accurate and discrimina- 
ting law knowledge which he pours out with won- 
derful precision — give him in my opinion a great 
superiority over every other man whom I have ever 
known. I have seen in a single man each of these 
qualities separate, but never before combined in so 
extraordinary degree.”’ Story, in a letter to his wife, 
gives the following interesting parallel between 
Dexter and Pinkney: ‘‘I must, however, after all, 


give the preference to Mr. Pinkney’s oratory. He 
is more vivacious, sparkling, and glowing; more 
select and exact in his language, more polished in 





his style, and more profound and earnest in his 
juridical learning. Mr. Dexter is calm, collected, 
and forcible, appealing to the judgment. Mr. Pink- 
ney is vehement, rapid, and alternately delights the 
fancy and seizes on the understanding. He can be 
as close in his logic as Mr. Dexter when he chooses; 
but he can step aside at will from the path, and 
strew flowers of rhetoric around him. Dexter is 
more uniform, and contents himself with keeping 
you where you are. Pinkney hurries you along 
with him, and persuades as well as convinces you. 
You hear Dexter without effort; he is always dis- 
tinct and perspicuous, and allows you an opportu- 
nity to weigh as you proceed. Pinkney is no less 
luminous, but he keeps the mind on the stretch, and 
you must move rapidly or you lose the course of his 
argument.” Of Pinkney’s great argument, of three 
days, in Maryland v. The Bank of the United States, 
involving the right of a State to tax the Bank, 
Story writes: “I never in my whole life heard a 
greater speech; it was worth a journey from Salem 
to hear it; his elocution was excessively vehement, 
but his eloquence was overwhelming. His language, 
his style, his figures, his arguments, were most bril- 
liant and sparkling. He spoke like a great states- 
man and patriot, and a sound constitutional lawyer. 
All the cobwebs of sophistry and metaphysics 
about State rights and State sovereignty he brushed 
away with a mighty besom.” Such is the estimate 
of a most competent critic, one of the judges to 
whom these prodigious arguments were addressed. 
Marshall, in the opinion in the Neireide case, gave 
Pinkney a sly hit as well as an unprecedented com- 
pliment, when he said: ‘ With a pencil dipped in 
the most vivid colors, and guided by the hand of a 
master, a splendid portrait has been drawn exhibit- 
ing this vessel and her freighter as forming a single 
figure, composed of the most discordant materials 
of peace and war. So exquisite was the skill of the 
artist, so dazzling the garb in which the figure was 
painted, that it required the exercise of that cold 
investigating faculty which ought always to belong 
to those who sit on this bench, to discover its only 
imperfection — its want of resemblance.” It is 
good to inquire in what estimation a man was held 
by his rivals. So we find that Wirt gave Pinkney 
very high praise, although he said he knew others 
who hit harder, and he himself, when well prepared, 
never feared to meet him. Still he thought Pink- 
ney debauched the public taste by a false manner, 
and accused him of caring as little for his colleagues 
or his adversaries as if they were men of wood. 
‘‘Give him time,” said he—‘‘and he requires not 
much,— and he will deliver a speech which any man 
might be proud to claim. You will have good ma- 
terials, very well put together, and clothed in a cos- 
tume as magnificent as that of Louis XIV; but you 
will have a vast quantity of false fire, besides a ve- 
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hemence of intonation for which you see nothing to 
account in the character of the thought. His argu- 
ments, when I heard him, were such as would have 
occurred to any good mind of the profession. It 
was his mode of introducing, dressing, and incor- 
porating them, which contributed their chief value.” 
After Pinkney’s death, he wrote: ‘‘ He was a great 
man. On a set occasion, the greatest I think at our 
bar. He was an excellent lawyer, had very great 
force of mind, great compass, nice discrimination, 
strong and accurate judgment, and for copiousness 
and beauty of diction was unrivalled.” 

In elocution Pinkney seems to have been theatri- 
cal, pretentious, and affected, full of strong con- 
trasts. His voice was not good, but rather husky, 
feeble, and harsh, his manner vehement and impet- 
uous, almost boisterous, his gestures violent, his 
whole body in continual motion. He had a trick of 
alternately elevating and depressing his voice that 
became painful. He succeeded in spite of these de- 
fects in impressing his contemporaries with his 
oratorical powers, thus giving another proof of the 
correctness of Demosthenes’ definition. Of his im- 
patience and rage for the fray Mr. Ticknor gives us 
an amusing picture: ‘‘I was in court all this morn- 
ing. The session was opened by Judge Story and 
the Chief Justice, who read elaborate opinions. 
During this time Mr. Pinkney was very restless, 
frequently moved his seat, and when sitting showed, 
by the convulsive twitches of his face, how anxious 
he was to come to the conflict. At last the judges 
ceased to read, and he sprang into the arena like a 
lion who had been loosed by his keepers on the 
gladiator who awaited him.” 

Pinkney’s arrogance, jealousy, and want of mag- 
nanimity, were glaring defects in his character. 
He not only would brook no rival near the throne, 
but always essayed to bowstring him out of hand. 
Two of his encounters with opposing counsel — one 
with Emmett and one with Wirt — are quite famous. 
All contemporary accounts agree that he behaved 
most indecently in both. In regard to the former, 
Ticknor, who heard it,—it was in the Neireide case 
—speaks of the ‘‘somewhat coarse contempt” 
with which he treated his grand antagonist, and of 
the “ presumption and affectation” of his address. 
The noble Irishman’s response to these ungenerous 
attacks is historic. ‘‘The gentleman,” said he, 
‘* yesterday announced to the court his purpose to 
show that I was mistaken in every statement of 
facts, and every conclusion of law which I had laid 
before it. Of his success to-day the court alone 
have a right to judge; but I must be permitted to 
say, that in my estimation, the manner of announc- 
ing his threat of yesterday, and of attempting to 
fulfill it to-day, was not very courteous toa stranger, 
an equal, and one who is so truly inclined to honor 
his talents and learning. It is a manner which Iam 





persuaded he did not learn in the polite circles of 
Europe, to which he referred, and which I sincerely 
wish he had forgotten there, wherever he may have 
learned it.” Pinkney’s ‘cold and inefficient expla- 
nation,” Ticknor says, ‘‘ impelled me to feel almost 
sorry that I had been obliged so much to admire his 
high talents and success.” So discourteous was he 
towards Wirt, that a duel was with some difficulty 
averted, and his friend and admirer, Story, was con- 
strained to write: “Iam quite persuaded, without 
having heard a word of the facts, that our friend 
Mr. Pinkney is wrong in the recent disagreement 
with Mr. Wirt. The latter is a most worthy, good 
humored, spirited gentleman, of eminent talents 
and fine accomplishments. Mr. Pinkney should not 
undervalue him, nor seek to obtain a temporary 
glory by robbing him of a single laurel. This world 
is wide enough for all the learning and genius, pub- 
lic virtue and ambition, of all the wise and good, 
and it is a great mistake for a great man to indulge 
in an arrogant pride or a morbid jealousy in re- 
spect to his competitors or rivals. I have the high- 
est opinion of Mr. Pinkney, who is truly princeps 
inter principes. We must talk with him on this sub- 
ject, and make him feel he has much to lose, and 
nothing to gain, by the course he sometimes pur- 
sues.” Nor do we discover, from the testimony of 
his contemporaries, that he was much more agreea- 
ble or courteous out of court, or that he displayed 
many of the graces of the accomplished scholar and 
gentleman. Story confesses that he seemed distant, 
reserved and haughty, and that when he conversed 
with him, he found him sluggish. ‘‘ His first ap- 
pearance is not prepossessing,”’ he continues. ‘ He 
has the air of a man of fashion, of hauteur, of 
superiority, and something, I hardly know what to 
call it, of abrupt and crusty precision. On acquaint- 
ance, this wears away, and you find him a very 
pleasant interesting gentleman, full of anecdote and 
general remarks.”” That Pinkney did not greatly 
command the love of his fellow-men is evident from 
Story’s remarks, in a letter to his wife, on the indif- 
ference with which the intelligence of his sudden 
and fatal illness was received —the ‘calamity 
made but a momentary impression, ”’ he says, “‘ and the 
next day it was as little thought of except in the 
circle of particular friends, as if it were an event 
of a century ago.” 

In person Pinkney was a striking and somewhat 
amusing figure. He had a tendency to corpulence, 
which greatly annoyed him, and which he endeavored 
to restrain by wearing corsets. Possibly he had a 
professional reason for this habit ;— having so many 
cases to argue about vessels, he may have thought 
it appropriate to go to court in stays. If Mrs. Gore 
(wife of one of the commissioners on the Jay 
treaty), is to be credited, he also used cosmetics to 
soften and smooth the rugosities of his skin! This 
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may be scandal; we know the ladies are fond of 
inventing such stories about one another. He 
always dressed in a style which would have been 
pronounced foppish in a much younger man. His 
appearance is thus described by Story; ‘The per- 
sonal appearance of Mr. P. was as polished as if he 
had been taken right from the drawer; his coat of 
the finest blue was nicely brushed; his boots shone 
with the highest polish; his waistcoat of perfect 
whiteness glittered with gold buttons; he played in 
his hand with a light cane; in short, he seemed 
perfectly satisfied with himself, and walked through 
the court-house with an air of ease and abandon, 
arising from perfect self-confidence.” Ticknor says, 
after describing his dandyism, ‘‘ you must imagine 
such a man standing before the gravest tribunal in 
the land, and engaged in causes of the deepest mo- 
ment; but still apparently thinking how he can 
declaim like a practised rhetorician in the London 
Cockpit, which he used to frequent.’’ His portrait 
in the National Portrait Gallery, displaying a coun- 
tenance by no means intellectual, accords with these 
accounts of his costume, and represents several 
curls on his forehead which could scarcely have 
been the work of blind chance. He was a great 
favorite among the ladies, who always crowded the 
court-room to hear him. On his first return from Eu- 
rope there was intense curiosity to hear him, and a 
numerous mixed assembly gathered in the Supreme 
Court room to listen to his first argument. The 
cause was an unfortunate one for the display of 
rhetoric or sentiment —a case of insurance upon a 
cargo of asses. Out of consideration for the 
sensibilities of his audience, Mr, Pinkney never 
once expressed the name of those poor animals, but 
had recourse to much inconvenient and mysterious 
periphrases. Story says: ‘‘He attempted to in- 
troduce a little finery to please the ladies; though 
in fact the case did not well admit of it. He 
foamed at the mouth and tore things all to tatters. 
The argument was very good, as an argument; but 
he evidently overdid it. But then what could he do? 
There was the audience; they had come with ex- 
pectation of hearing a specimen of fine speaking, — 
be the subject what it might—and they must be 
gratified. He did not, on the whole, sustain him- 
self on that occasion.” His comparative failure 
caused him great mortification, and he redeemed 
his reputation when he had a more fortunate sub- 
ject of discourse. 

His affectation kept pace with his vanity. Al- 
though his arguments are always labored, and he 
would never speak without the most exhaustive pre- 
paration, yet he desired to have it thought that all 
was ex tempore. If there was a great party or pub- 


lic meeting near, he would be sure to attend it, and 
then go home and study all night in his cause for 
In this he imitated Lough- 
The passages which he thus prepared, 


the next morning. 
borough. 





sometimes twenty minutes or half an hour in length, 
were so nicely fitted in his argument that the joints 
could not be discovered, and it was these passages 
which produced the greatest effect, especially upon 
the general audience. He would also quote the 
language of an authority, apparently from early 
memory of it, saying he was not quite certain of 
the exact language, when he had probably studied 
it out for the very occasion. By this course he 
sometimes seduced the opposite counsel into dis- 
puting his accuracy, and then produced a great 
effect by sending for the book and reading the pass- 
age, first telling the court the page and the very 
part of the page. Of course these tricks were 
found out after a while, but the detection did him 
no harm, as the affectation of learning and memory 
was superfluous, where so much was genuine. 

Pinkney’s vanity was at length the cause of his 
death. He was arguing a cause before the Supreme 
Court, when Story, perceiving that he could hardly 
proceed on account of hoarseness, sent the clerk to 
him with the message that he had better cease 
speaking — that the court would adjourn for him. 
To this he replied: ‘*Tell Judge Story that I am 
much obliged to him for the kind suggestion, but 
that I must go on; I have a reputation to maintain; 
I can’t sacrifice that.” He proceeded, but the fa- 
tigue and exhaustion sent him to his bed, from 
which he never rose. 

It is not an agreeable task to depict a character in 
which so much of the mean and petty mingled with 
the sublime. Although several biographies of 
Pinkney have been written, yet they are utterly 
lacking in all that biographies should contain ;— no 
domestic traits, no anecdotes, no examples of wit or 
good humor. Perhaps the fault was in the subject. 
At all events we find little but dry dates, and frag- 
ments from speeches which give no adequate or 
favorable idea of the man’s powers. We are told, 
it is true, that Pinkney was a good shot and fond of 
hunting, expert at billiards and whist, fond of na- 
ture, that he sketched capitally for his children, was 
much given to novel-reading, hospitable, profuse 
of money, and a great student of prosody and dic- 
tionaries. Our chief sources of information are the 
letter-writers, but fortunately in this instance they 
are such men that their representations are entitled 
to implicit belief. The reader would have more 
patience with this great man’s foibles if they had 
been accompanied, as in Erskine, by an unfailing 
amiability and magnanimity. And yet we must 
bow to his greatness, so shining as to make us 
almost forget his weaknesses. One of his greatest 
and most judicious admirers said, on returning from 
his funeral: ‘‘It is impossible to contemplate the 
death of such a man without the most painful emo- 
tions. His genius and eloquence were so lofty, I 
might almost say, so unrivalled, his learning so ex- 
tensive, his ambition so elevated, his political and 
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constitutional principles so truly just and pure, his 
weight in the public councils so decisive, his char- 
acter at the Bar so peerless and commanding, that 
there seems now left a dismal and perplexing va- 
cancy. His foibles and faults were so trifling or 
excusable, in comparison with his greatness, that 
they are at once forgotten and forgiven with his 
deposit in the grave. His great talents are now 
Universally acknowledged. As Mason has beautifully 
said, in his Elegy on Lady Coventry, 
‘This envy owns, since now those charms are fled.’ ” 
ihipeaeceniienat 


THE RIGHTS OF PARTIES AND THE DUTIES 
OF COUNSEL IN THE ADMINISTRATION OF 
JUSTICE. 


HE following are extracts from the address to the 
jury in the Tweed case by David Dudley Field, 
whose pre-eminent position at the Bar, and whose 
world-wide reputation asa law reformer entitle him 
to speak with authority: 

From the time when this suit was brought last 
spring, down tothe time of trial, we heard nothing but 
denunciations of the defense for impeding the course 
of justice. There was indeed no real defense, it was 
said, and repeated so often that they who said it, at 
first in ignorance or bad faith, may have come at last 
to think they had reason to believe it. We have now 
reached a decisive trial of the merits if a first trial of 
a cause so important can ever be thought decisive, and 
after two months of hard labor, what is the result? 
Why, that the plaintiffs are already defeated in re- 
spect to more than two millions of their claim, a sum 
worth contesting for to my thinking, and we are now 
coming to you, gentlemen, to decide whether the 
claim shall not be still further reduced or rejected 
altogether. 

Above all other things is justice — success is a good 
thing; wealth is good also; honor is better; but jus- 
tice excels them all. It is this which raises man 
above the brute, and brings him into communion with 
his Maker. To be able to stand impartial in judg- 
ment, amid circumstances which excite the passions, 
to maintain your equipoise, however the surging cur- 
rents may be around you, is to have reached the high- 
est elevation of the intellect and the affections. To 
have the power of forgetting, for the time self, friends, 
interests, relationship, and to think only of doing 
right toward another, a stranger, an enemy perhaps, 
is to have that, which man can share only with the 
angels, and with Him, who is above men and angels. 

The part, which you are now called to perform, in 
an official act, designed to be an act of justice, is un- 
happily beset with difficulties. The just indignation 
of a betrayed and defrauded people, the abhorrence 
that every true man feels of robbery, public or private, 
the cry for redress, the thirst for vengeance, the suspi- 
cions which fall alike upon the innocent and the guilty, 
the corruption of our politics long accumulating, and 
more and more corrupted by the demoralizations of 
the war, the malversations in office, which seem to 
grow day by day, the stories of these wrongs repeated, 
exaggerated, distorted by a press which lives upon sen- 
sation, and operating upon a people becoming every 
year less sedate and more impulsive, until it seems 
ready to fall under the reproach once cast upon an an- 
cient race, ‘unstable as water, thou shalt not excel” 





—all these things have brought us into a condition as 
frightful as it is abnormal, which would almost justify 
for once the language which the greatest of English 
dramatists has used for!other turbulent times, “‘ judg- 
ment has fled to brutish beasts, and men have lost their 
reason.”’ 

It is easy to see what act of each of us would com- 
mend us most to the clamorers of the hour. If the 
learned judge who has presided with so much dignity 
and patience, had yesterday announced from the bench 
that the defense is a miserable subterfuge, unworthy 
of a moment’s serious consideration, instead of ruling 
as he did, he would have been applauded this morning 
by half the newspapers of the city as a Daniel come to 
judgment; if you, gentlemen of the jury, were to ren- 
der a verdict for the whole amount claimed, without 
leaving your seats, you would be greeted with the wel- 
come of good and faithful servants, and if we, who 
are conducting the defense, with what fidelity you 
may judge, were to betray our client, and suffer judg- 
ment to pass against him, with only a seeming effort 
in his behalf, we should have the comfort of being in- 
formed in the same newspapers that we had half re- 
deemed ourselves from the disgrace of defending him 
atall. This might happen to-day. But how would it 
be ten years hence? If you should then look back to 
this court-room and these surruundings, read the jour- 
nals which you read this morning, and those others 
which you have read from day to day during the trial, 
what would you say or think? Are you sure that you 
would then regard most of the comments on this trial 
which you now see printed and spread before your eyes 
each day as any thing better than the babblement of 
idiots? 

How will it be with each of us in our judgment of 
ourselves? How will it be with a new question? What 
you do, what the judge does, what the counsel do, will 
be thought of for a long time hereafter. There are 
many other people than those who now surround us, 
who will observe, criticise and judge all our acts, with- 
out partiality and without passion. 

For myself, personally, this trust has been an occa- 
sion of great embarrassment. Severe illness in my 
family during the whole period has caused me anxiety 
by day, and interrupted sleep by night, which have, in 
a measure, unfitted me for the discharge of my whole 
duty to my client. What that duty is, that is to say, 
what is the duty of an advocate to his client, I have 
had frequent occasion to explain, and every day’s ex- 
perience and observation have but served to confirm 
the convictions of my earlier life. The ignorant and 
the wicked always wish to take the law into their own 
hands. The wise and the good get the best judges they 
can, procure good laws, as they are able, and leave the 
administration of justice to those to whom it is con- 
fided and who alone are competent to its due perform- 
ance. 

In this country we who rejoice that we are the heirs 
of all the ages have, in our own conceit, at least, built 
on broader foundations than our fathers and with 
stronger walls the defenses of human rights, and 
among them all there is not one of greater significance 
than this, that no man shall be deprived of life, liberty 
or property without due process of law. The people of 
our State have placed it in their state constitution, and 
since the late troublous times the people of the whole 
country have placed it in the constitution of the nation. 
There it stands and will ever stand so long as either 
the nation or the State remains. Manet et mane-bit. 
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How idle then it is to talk of excluding any person 
whomsoever from defense or opportunity of defense 
to any charge whatever. In conformity to this funda- 
mental law, a summons is served upon every defendant 
to answer a written complaint. It is his right to 
answer. How can he exercise that right without the 
aid of counsel? Therefore he, whoever he may be, 
who denies the right and duty of counsel to defend 
any man, seeking his aid in defense, denies the right of 
the man to defend himself, and whoever in this country 
denies the right of any man to defend himself must be 
accounted as either a knave or a fool. 

I am quite indifferent to the reproaches that out of 
doors have been cast upon me, for my defense in this 
case. When, however, the reproaches come into this 
court-room, and are made as if they could affect you, 
I feel bound for that reason alone to take notice of 
them, so far, and so far only as to say that I despise 
them. I prefer the judgment of my brethren of the 
bar. If the press were unanimous, which it is not, nor 
any thing like it, the Bar is stronger than the Press. 
It does not make so much noise, but its influence, 
though silent, is irresistible. Mr. Willis invented the 
convenient phrase of the ‘‘upper ten thousand.” 
Using it here, not in relation to general society, but to 
the society of lawyers, I venture to say that the opin- 
ion of the upper ten thousand of American lawyers 
will sooner or later become the opinion of the Ameri- 
can people. I am well aware that in this State at least 
some traces of the irritation may yet remain, which 
a life-time of warfare against legal abuses has engen- 
dered. By many of my elder brethren, I am regarded 
as one, who has overthrown their idols and brought 
their false systems into derision. I do not complain. 
I have had my reward. The Reformed American Sys- 
tem of Procedure, as it is called by one of the best 
legal writers of our time, opposed and derided as it 
was at first, has made its triumphant march around the 
world and is already written in the laws of half the Eng- 
lish-speaking people, and will yet be written in the 
laws of them all. Even now while I yet speak they 
are writing it in the law of Australasia. But whether 
any trace of the irritation, which this has occasioned 
is remaining or not, Iam ready to leave my defense 
of this case to the vindication of my brethren through- 
out the country, confident that they will say, I am 
maintaining, as I have ever maintained through a long 
life, the dignity, honor and independence of my pro- 
fession, my order — the order of advocates, to which I 
am proud to belong—and in that way, for they are 
inseparable, the rights of all the people. 

(Mr. Field here discussed the political aspects of the 
case and declared that the prosecution was not in good 
faith.] 

I have dwelt thus long upon this topic because I 
think it gives the key to this prosecution. My delib- 
erate conviction, after the most careful attention—and 
I hope I do no injustice to the motives of any—my de- 
liberate conviction is, I say, that this action has not 
been brought in good faith for the purpose of obtain- 
ing what is justly due from the defendant to the 
county of New York, but that its purpose is, personal 
and political advantage to those who have control of 
the proceedings. 

Having laid before you these general observations, 
preliminary to the main inquiry, I pass to a considera- 
tion of the precise issues which the case presents for 
decision, and of the evidence upon which the decision 
is to be made. 





[After considering the evidence and its applicability 
to the various items claimed in the plaintiffs’ account, 
Mr. Field concluded as follows :] 

Such are the considerations, gentlemen, which I have 
ventured to offer for yourattention when you deliberate 
upon your verdict, and I end as I began, by appealing 
not only to your intelligence, but to your love of justice. 
Lappeal to that regard for fair play, which every Ameri- 
can is taught, from his childhood, to that sentiment 
of honor, which disdains the use of a State prosecu- 
tion for personal or political ends; and to that hatred 
of oppression which strives ever to defeat it, even 
though clothed in the forms of law. 
> —————_ 


LIABILITY OF HOLDER OF STOCK IN BANK- 
RUPT CORPORATION. ° 





SUPREME COURT OF THE UNITED STATES — OCTO- 
BER TERM, 1875. 
WEBSTER, plaintiff in error, v. UPTON, assignee of the 
Great Western Insurance Company. 

The vendee of stockin a coepeaation is liable for unpaid 
balances thereon to the assignee in bankruptcy of the 
corporation. 

No agreement or promise to pay the balance on corporate 
stock is necessary to render the holder liable therefor. 

The holder of a certificate of corporate stock, marked 
**non-assessable,” is not thereby relieved from liability 
for unpaid balances to the assignee in bankruptcy of 
the corporation. 

A court of equity will compel a transferee of stock to 
record the transfer and to pay all calls after transfer. 

)RROR to the Circuit Court of the United States 

for the Northern District of Illinois. 

Mr. Justice StronG delivered the opinion of the 
court. 

The Great Western Insurance Company, of which 
the plaintiff in error is the assignee in bankruptcy, 
was incorporated under the laws of Illinois in 1857, 
with general power to insure all kinds of property 
against both fire and marine losses. Subsequently to 
its organization its capital was increased to more than 
$1,000,000, and it was authorized by law to further in- 
crease its capital to $5,000,000. It does not appear, 
however, from the record, that of the stock subscribed 
more than about $222,000 was ever paid in, a sum equal 
to nearly twenty per cent of the par value, leaving 
over $965,000 of subscribed capital unpaid. In this 
condition the company went into bankruptcy in 1872, 
owing a very large sum, equal to if not greater than its 
entire subscribed capital, and Clark W. Upton, the 
plaintiff, became the assignee. The District Court 
then directed a call to be made for the eighty per cent 
remaining unpaid of the eapital stock. A call was 
accordingly made, and payments having been neg- 
lected, the assignee brought this suit against the de- 
fendant, averring that he was the holder of one hun- 
dred shares, of the par value of $100 each, and, as such, 
responsible for the eighty per cent unpaid. On the 
trial, evidence was given tending to show that one —— 
Hale was the owner of a large amount of the stock of 
the company, for which he held the company’s certifi- 
cates, and that he had, through his brother, sold one 
hundred shares to the defendant, on which twenty per 
cent had been paid. The books of the company had 
been destroyed in the great fire in Chicago in 1871, but 
there was evidence tending to show that the de- 
fendant’s name was on the stock ledger, and that the 
defendant transferred, or caused the stock bought 
from Hale to be transferred to himself on the books 
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of the company. The district judge submitted to the 
jury to find whether the defendant actually thus be- 
came a stockholder, recognized as such on the books 
of the company, instructing them that, if he did, he 
was liable for the eighty per cent unpaid as if he had 
been an original subscriber. A verdict and judgment 
having been recovered by the plaintiff, the case was 
removed by writ of error to the Circuit Court, where 
the judgment was affirmed, and the judgment of 
affirmance we are now called upon to review. 

The leading assignment of error here is, that the 
court below erroneously ruled that an assignee of 
stock, or of a certificate of stock, in an insurance com- 
pany, is liable for future calls or assessments without 
an agreement or promise to pay. This, however, is 
not a fair statement of what the court did rule. The 
court instructed the jury, in effect, that the transferee 
of stock on the books of an insurance company, on 
which only twenty per cent of its nominal value has 
been paid, is liable for calls for the unpaid portion 
made during his ownership, without proof of any ex- 
press promise by him to pay such calls. This instruc- 
tion, we think, was entirely correct. The capital 
stock of an insurance company, like that of any other 
business corporation, is a trust fund for the protection 
of its creditors or those who deal with it. Neither the 
stockholders nor their agents, the directors, can right- 
fully withhold any portion of the stock from the reach 
of those who have lawful claims against the company. 
And the stock thus held in trust is the whole stock, 
not merely that percentage of it which has been called 
in and paid. This has been decided so often that it 
has become a familiar doctrine. But what is it worth 
if there is no legal liability resting on the stockholders 
to pay the unpaid portion of their shares unless they 
have expressly promised to pay it ? Stockholders become 
such in several ways: either by original subscription, 
or by assignment of prior holders, or by direct pur- 
chase from the company. An express promise is al- 
most unknown, except in the case of an original sub- 
scription, and oftener than otherwise it is not made 
in that. The subscriber merely agrees to take stock. 
He does not expressly promise to pay for it. Practi- 
cally, then, unless the ownership of such stock carries 
with it the legal duty of paying all legitimate calls 
made during the continuance of the ownership, the 
fund held in trust for creditors is only that portion of 
each share which was paid prior to the organization of 
the company, in many cases not more than five per 
cent; in the present only twenty. Then the company 
commences business and incurs obligations, represent- 
ing all the while to those who deal with it that its cap- 
ital is the amount of stock taken, when in truth the 
fund which is held in trust for creditors is only that 
part of the stock which has been actually paid in. 
This cannot be. If it is, very many corporations 
make fraudulent representations daily to those who 
give them credit. The Great Western Insurance Com- 
pany reported to the auditor of public accounts, as 
required by law, that the amount of its capital stock 
outstanding (par value of shares $100 each) was $1,188,- 
000; that the amount of paid-up capital stock was 
$222,831.42, and that the amount of subscribed capital 
for which the subscribers or holders were liable was 
$965,168.58. This report was made on the 10th of Jan- 
uary, 1871. Thus, those who effected insurance with 


the company were assured that over $1,000,000 were 
held as a trust fund to secure the company’s payment 
of their policies. 


But, if the subscribers and holders 





of the shares are ‘not liable for the more than eighty 
per cent unpaid, the representation was untrue. Per- 
sons assured have less than onesfifth the security that 
was promised them. This is not what the statutes au- 
thorizing the incorporation of the company contem- 
plated. The stock was required to be not less than a 
given amount, though the company was authorized to 
commence business when five per cent of that amount 
was paid in. Why fix a minimum amount of stock if 
all of it was,not intended to be a security for those 
who obtained insurance? There is no conceivable rea- 
son for such a requirement, unless it be either to pro- 
vide for the creditors a capital sufficient for their se- 
curity, or to secure the stockholders themselves against 
the consequences of an inadequate capital. The plain 
object of the statute, therefore, would be defeated if 
there is no liability of the stockholder to pay the full 
prescribed amount of each share of his stock. With 
this plain object of the legislature in view it must be 
assumed, after the verdict of the jury, the defendant 
voluntarily became a stockholder. Either he must 
have designed to defeat the legislative intent, or he 
must have consented to carry it out. The former is 
not to be presumed. And if the latter was the fact, 
coming as it did into privity with the company, there 
is a necessary implication that he undertook to com- 
plete the payment of all that was unpaid of the shares 
he held whenever it should be demanded. To con- 
stitute a promise binding in law, no form of words is 
necessary. An implied promise is proved by circum- 
stantial evidence—by proof of circumstances that 
show the party intended to assume an obligation. A 
party may assume an obligation by putting himself 
into a position which requires the performance of du- 
ties. 

What we have said thus far is applicable to the case 
of an original subscriber to the stock, and equally to a 
transferee of the stock who has become such by trans- 
fer on the books of the company. There are, it is true, 
decisions of highly respectable courts to be found, in 
which it was held that even a subscriber to the capital 
stock of an incorporated company is not personally 
liable for calls, unless he has expressly promised to 
pay them, or unless the act of incorporation or some 
statute declares that he shall pay them. Such was the 
decision of a Supreme Court of New York, reported 
in 17th Barbour, page 567, the case of The Fort Ed- 
ward and Fort Miller Piank-Road Company v. Payne. 
A similar ruling was made in The Kennebec and Port- 
land Railroad Company v. Kendall, 31 Me. 470. A 
like ruling has also been made in Massachusetts. In 
most, if not all, of these cases, it appeared that the 
law authorizing the incorporation of the companies 
had provided a remedy for non-payment of calls or 
assessments of the unpaid portions of the stock taken. 
The company was authorized to declare forfeited, or 
to sell the stock for default of the stockholder, and the 
law having given such a remedy, it was held to be ex- 
clusive of any other. Yet in them all it was con- 
ceded that, if the statute had declared the calls or as- 
sessments should be paid, an action of assumpsit 
might be maintained against the original stockholder 
on a promise to pay, implied only from the legislative 
intent. Surely the legislative intent that the full value 
of the stock authorized and required to be subscribed, 
in other words, the entire capital, shall be in fact paid 
in when required, that it shall be real, and not merely 
nominal, is plain enough when the authority to exist 
as a corporation and to do business is given on condi- 
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tion that the capital subscribed shall not be less than 
a specified sum. A requisition that the subscribed 
stock shall not be less than $1,000,000, would be idle 
if the subscribers need pay only a first installment 
on their subscriptions, for example, five per cent. 
Manifestly that would not be what the law intended, 
and if its intent was that the whole capital might be 
called in, it is difficult to see why a subscriber, knowing 
that intent and voluntarily becoming a subscriber, does 
not impliedly engage to pay in full for hisshares, when 
payment is required. It is, however, unnecessary to 
discuss this question further, for it is settled by the 
judgment of this court. In Upton, assignee of The 
Great Western Insurance Company, v. Tribilcock, de- 
cided at this term, we ruled that the original holders 
of the stock are liable for the unpaid balances at the 
suit of the assignee in bankruptcy, and that without 
any express promise to pay. The bankrupt corpora- 
tion in that case was the same as in this. 

But, if the law implies a promise by the original 
holders or subscribers to pay the full par value, when 
it may be called, it follows that an assignee of the stock, 
when he has come into privity with the company, by 
having stock transferred to him on the company’s 
books, is equally liable. The same reasons exist for 
implying a promise by him as exist for raising upa 
promise by his assignor. And such is the law, as laid 
down by the text-writers generally, and by many de- 
cisions of the courts. Bond v. The Susquehanna Bridge, 
6 Har. & Johns. 128; Hall v. The United States Insur- 
ance Company, 5 Gill, 484; Railroad Company v. Boor- 
man, 12 Conn. 530; Haddersfield Canal Co. v. Buckley, 
7 T. M. 36. There are a very few cases, it must be ad- 
mitted, in which it has been held that the purchaser 
of stock partially paid is not liable for calls made 
after his purchase. Those to which we have been 
referred are Canal Co. v. Sansom, 1 Binney, 70, where 
the question seems hardly to have been considered, 
the claim upon the transferee having been abandoned ; 
and Palmer v. The Ridge Mining Company, 34 Penn. 
St. 288, which is rested upon Sansom’s case, and upon 
the fact that, by the charter, the company was author- 
ized to forfeit the stock for non-payment of calls. 
We are also referred to Seymour v. Sturgess, 26 N. Y. 
134, the circumstances of which were very peculiar. 
In neither of these cases was it brought to the atten- 
tion of the court that the stock was a trust fund held 
for the protection of creditors in the first instance, a 
fund no part of which either the company, or its stock- 
holders, was at liberty to withhold. They do not, we 
think, assert the doctrine which is generally accepted. 
In Angell & Ames on Corporations, § 534, it is said: 
‘When an original subscriber to the stock of an in- 
corporated company who is so bound to pay the install- 
ments on his subscription, from time to time, as they 
are called in by the company, transfers his stock to 
another person, such other person is substituted not 
only to the rights, but to the obligations of the original 
subscriber, and he is bound to pay up the installments 
called for after the transfer to him. The liability to 
pay the installments is shifted from the outgoing to 
the incoming shareholder. A privity is created be- 


tween the two by the assignment of the one and the 
acceptance of the other, and also between them and 
the corporation, for it would be absurd to say, upon 
general reasoning, that, if the original subscribers have 
the power of assigning their shares, they should, after 
disposing of them, be liable to the burdens which are 
thrown upon the owners of the stock.” 


So in Red- 





field on Railways, 53, § 7-4, it is said the cases agree 
that whenever the name of the vendee of shares is 
transferred to the register of shareholders, the vendor 
is exonerated, and the vendee becomes liable for calls. 
We think, therefore, the transferee of stock in an in- 
corporated company is liable for calls made after he 
has been accepted by the company as a stockholder, 
and his name has been registered on the stock-books 
as a corporator; and being thus liable, there is an im- 
plied promise that he will pay calls made while he con- 
tinues the owner. 

All the cases agree that creditors of a corporation 
may compel payment of the stock subscribed, so far 
as it is necessary for the satisfaction of the debts due 
by the company. This results from the fact that the 
whole subscribed capital is a trust fund for the pay- 
ment of creditors when the company becomes insol- 
vent. From this it is a legitimate deduction that the 
stock cannot be released, that is, that the liabilities 
of the stockholder cannot be discharged by the com- 
pany, to the injury of creditors, without payment. 
The fact, therefore, that in this case the certificate of 
stock taken by the defendant below was marked ‘“‘non- 
assessable,’’ is of no importance. The suit is brought 
by the assignee in bankruptcy, who represents cred- 
itors, and, as against him, the company had no right 
to release the holders of the stock from the payment 
of the eighty per cent unpaid. 

The second assignment of error and the third are in 
substance that the court should not have admitted in 
evidence the order of the District Court directing a 
call by the assignee of the unpaid balance of the stock, 
and should not have ruled that the call made under 
the order was effective to make the liability of the 
defendant complete. That these assignments cannot 
be sustained was decided in Carver v. Upton, a case 
before us at this term. Nothing more need be said 
in reference to them. 

The last assignment of any thing that can be as- 
signed for error is that the court charged the jury as 
follows: *‘ The only question is, was the defendant a 
stockholder of the company? If the testimony satis- 
fles you that the defendant purchased of —— Hale one 
hundred shares of this stock, and that it was trans- 
ferred in the books of the company, either by Web- 
ster, the defendant, or by Hale, who sold the stock, or 
by the direction of either of them, then the defendant 
is liable the same as if he had subscribed for the 
stock.”’ The objection urged against this is, that a 
transfer on the books directed by Hale, after the pur- 
chase by Webster, could not affect the latter’s lia- 
bility. But, if Webster became the purchaser, it was 
his vendor’s duty to make the transfer to him, where 
only a legal transfer could be made, namely, on the 
books of the company, and the purchase was in itself 
authority to the vendor to make the transfer. Still 
further, it was Webster's duty to have the legal trans- 
fer made to relieve the vendor from liability to future 
calls. A court of equity will compel a transferee of 
stock to record the transfer, and to pay all calls after 
the transfer. 3 De Gex & Smale's Ch. 310. If so, it is 
clear that the vendor may himself request the trans- 
fer to be made, and that, when it is made at his re- 
quest, the buyer becomes responsible for subsequent 
calls. This, however, does not interfere with the right 
of one who appears to be a stockholder on the books 
of acompany to show that his name appears on the 
books without right, and without his authority. 

The judgment of the Circuit Court is affirmed. 
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TITLE TO PUBLIC LANDS. 


N Shepley et al. v. Cowan et al., the Supreme Court 
of the United States has just decided the follow- 
ing points, Field, J., delivering the opinion: 

1. Whenever, in the disposition of the public lands, 
any action is required to be taken by an officer of the 
land department, all proceedings tending to defeat such 
action are impliedly inhibited. Accordingly, where 
an act of Congress of 1812 directed a survey to be made 
of the out-boundary line of the village of Carondelet, 
in the State of Missouri, so as to include the commons 
claimed by its inhabitants, and a survey made did not 
embrace ali the lands thus claimed, the lands omitted 
were reserved from sale until the approval of the sur- 
vey by the land department, and the validity of the 
claim to the omitted lands was thus determined. 2. 
Where a State seeks to select lands as a part of the 
grant to it by the eighth section of the act of Congress 
of September 4th, 1841, and a settler seeks to acquirea 
right of pre-emption to the same lands, the party tak- 
ing the first initiatory step, if the same is followed up 
to patent, acquires the better right to tbe premises. 
The patent relates back to the date of the initiatory 
act and cuts off all intervening claimants. 3. The 
eighth section of the act of September 4, 1841, in au- 
thorizing the State to make selections of land, does 
interfere with the operation of the other provisions of 
that act regulating the system of settlement and pre- 
emption. The two modes of acquiring title to land 
from the United States are not in conflict with each 
other. Both are to have full operation, that one con- 
trolling in a particular case under which the first ini- 
tiatory step was had. 4. Whilst, according to previous 
decisions of this court, no vested right in the public 
lands as aguinst the United States is acquired until all 
the prerequisites for the acquisition of the title have 
been complied with, parties may, as against each 
other, acquire a right to be preferred in the purchase 
or other acquisition of the land, when the United 
States have determined to sell or donate the property. 
In all such cases the first in time in the commence- 
ment of proceedings for the acquisition of the title, 
when the same are regularly followed up, is deemed 
to be the first in right. 5. Where a party has settled 
upon public land with a view to acquire a right of pre- 
emption, the land being open to settlement, his right 
thus initiated is not prejudiced by a refusal of the 
local land officers to receive his proofs of settlement, 
upon an erroneous opinion that the land is reserved 
from sale. 6. The rulings of the land department on 
disputed questions of fact, made in a contested case 
as to the settlement and improvements of a pre-emp- 
tion claimant, are not open to review by the courts 
when collaterally assailed. 7. The officers of the land 
department are specially designated by law to receive, 
consider, and pass upon proofs presented with respect 
to settlements upon the public lands with a view to 
secure rights of pre-emption. If they err in the con- 
struction of the law applicable to any case, or if fraud 
is practiced upon them, or they themselves are charge- 
able with fraudulent practices, their rulings may be 
reviewed and annulled by the courts when a contro- 
versy arises between private parties, founded upon 
their decisions. But for mere errors of judgment up- 
on the weight of evidence in a contested case before 
them, the only remedy is by appeal from one officer to 
another of the department, and finally to the Presi- 
dent. 





RECENT AMERICAN DECISIONS, 


MECHANIC’S LIEN. 

Improvement of married woman’s property.— A me- 
chanic’s claim was filed against ‘“‘ James Dearie and 
Margaret Dearie, owners,’’ etc. Margaret pleaded 
that ‘‘she was and is the wife of James Dearie,”’ etc. 
The plaintiff replied that the work, etc., was done at 
the request of Margaret as well as of James, and was 
necessary and convenient for the preservation of her 
estate. Held, 1. That the claim was defective in not 
showing that the property was the wife’s, and the re- 
pairs done by her authority, and that the defect in the 
claim could not be remedied by the replication. 2. A 
claim cannot be amended after the statutory pe- 
riod for filing the claim. 3. A wife's property is not 
subject to alien for work, etc., in its improvement 
and repair, on a contract with the husband, unless 
done by her authority. 4. A husband cannot incum- 
ber his wife’s property without her consent, even for 
necessary repairs. 5. In order to bind a wife’s prop- 
erty by a mechanic’s lien, the claim should show her 
coverture, and the work, etc., was by her authority 
and consent; otherwise the claim is void. Dearie v. 
Martin, Sup. Ct., Penn., 1875. 

STREET. 

1. Line of erection of buildings.—The act of April 
28, 1870, fixing the line of Chestnut street, provided 
that it should ‘‘not interfere with any buildings now 
erected on the south side of that street;’’ the front 
of a building was taken down and a new front erected 
on the line prescribed by the act; ornamental columns, 
pilasters, etc., to the front were extended fifteen 
inches beyond the line. Held, that these were not 
prohibited by the act. Philadelphia's Appeal, Sup. Ct., 
Penn., 1875. 

2. Notice to pave.— An ordinance of Philadelphia 
required owners to pave in front of their property, 
and on neglect, after twenty days’ notice, ‘‘left or 
placed on the premises, if the owner was unknown or 
could not be found,’’ the commissioner of highways 
should pave and file a lien for the cost. A notice to 
pave was placed on the premises, ‘‘ under a stone which 
covered it entirely.’’ Held, not to bea sufficient notice 
to the owners. Philadelphia v. Edwards, Sup. Ct., 
Penn., 1875. 

WILL. 

Distribution of estate.— A testator, after providing 
for his wife, directed that no distribution of his estate 
should be made until five years from his death, and 
not then unless his wife were dead. He gave some 
legacies, and directed that the income of his estate 
should be paid in sixth parts to certain legatees until 
the time for distribution of his estate. At the time 
of the distribution of the corpus of his estate, he or- 
dered it to be divided into six parts; one part he gave 
to his son Guy, and in case of his death without issue 
before the distribution, he gave it over, with the pro- 
viso that if he died before the time of distribution 
without issue, $5,000 in Allegheny bonds should be 
paid to Guy’s wife. Guy died before the time of dis- 
tribution, his wife surviving. Held,1. That she was 
not entitled to the $5,000 until the time of the distri- 
bution. 2. The legacy to Guy’s widow vested at his 
death, but the payment was suspended until the time 
fixed for the distribution of the testator’s estate. 3. 
Every sentence and word in a will must be considered 
in forming a judicial opinion upon it, and the inten- 
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tion of the testator from the words of a will taken al- 
together, must govern its construction. 4. The gen- 
eral intent of a will being ascertained, a particular 
inconsistent intent will be overlooked. Schott’s Estate, 
Sup. Ct., Penn., 1875. 


——__>—__—_—— 


BANKRUPTCY—EFFECT OF PREVIOUS AS- 
SIGNMENT FOR BENEFIT OF 
CREDITORS. 


SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1875. 


MAYER ET AL., plaintiffs in error, Vv. HELLMAN. 


An assignment by an insolvent debtor of his property to 
trustees for the equal and common benefit of all his 
creditors, is not fraudulent; and when executed six 
months before proceedings in bankruptcy are taken 
against the debtor, is not assailable by the assignee in 
bankruptcy, subsequently appointed ; and the assignee 
is not entitled to the possession of the property from 
the trustees. 

= to the Circuit Court of the United States 

4 for the Southern District of Ohio. 

Mr. Justice FreLp delivered the opinion of the 
court. 

The plaintiff in the court below is assignee in bank- 
ruptcy of Bogen and others, appointed in proceed- 
ings instituted against them in the District Court of 
the United States for the Southern District of Ohio; 
the defendants are assignees of the same parties, un- 
der the assignment laws of the State of Ohio; and the 
present suit is brought to obtain possession of property 
which passed to the latter under the assignment to 
them. The facts as disclosed by the record, so far as 
they are material for the disposition of the case, are 
briefly these: On the 3d of December, 1873, at Cin- 
cinnati, Ohio, George Bogen and Jacob Bogen, com- 
posing the firm of G. & J. Bogen, and the same par- 
ties with Henry Muller, composing the firm of Bogen 
& Son, by deed executed of that date, individually 
and as partners, assigned certain property held by 
them, including that in controversy, to three trustees, 
in trust for the equal and common benefit of all their 
creditors. The deed was delivered, upon its execu- 
tion, and the property was taken possession of by the 
assignees. 

By the law of Ohio, in force at the time, when an 
assignment of property is made to trustees for the 
benefit of creditors, it is the duty of trustees, within 
ten days after the delivery of the assignment to them, 
and before disposing of any of the property, to ap- 
pear before the probate judge of the county in which 
the assignors reside, produce the original assignment, 
ora copy thereof, and file the same in the probate 
court and enter into an undertaking payable to the 
State, in such sum and with such sureties as may be 
approved by the- judge, conditioned for the faithful 
performance of their duties. 

In conformity with this law, the trustees, on the 13th 
of December, 1873, within the prescribed ten days, 
appeared before the probate judge of the proper 
county in Ohio, produced the original assignment and 
filed the same in the probate court. One of the 


trustees having declined to act, another one was 
named in his place by the creditors and appointed by 
the court. Subsequently the three gave an undertak- 
ing with sureties, approved by the judge, in the sum 
of $500,000, for the performance of their duties, and 
then proceeded with the administration of the trust 
under the direction of the court. 





On the 22d of June of the following year, more than 
six months after the execution of the assignment, the 
petition in bankruptcy against the insolvents was filed 
in the District Court of the United States, initiating 
the proceedings in which the plaintiff was appointed 
their assignee in bankruptcy. As such officer, he 
claims a right to the possession of the property in the 
hands of the defendants under the assignment to 
them. The validity of this claim depends, as a mat- 
ter of course, upon the legality of the assignment. 
Independently of the bankrupt act, there could be no 
serious question raised as to its legality. The power 
which every one possesses over his own property would 
justify any such disposition as did not interfere with 
the existing rights of others; and an equal distribu- 
tion by a debtor of his property among his creditors, 
when unable to meet the demands of all in full, would 
be deemed not only a legal proceeding, but one enti- 
tled to commendation. Creditors have a right to call 
for the application of the property of their debtor 
to the satisfaction of their just demands, but, unless 
there are special circumstances giving priority of right 
to the demands of one creditor over another, the rule 
of equity would require the equal and ratable distri- 
bution of the debtor’s property for the benefit of all 
of them. And so, whenever such a disposition has 
been voluntarily made by the debtor, the courts in 
this country have uniformly expressed their approba- 
tion of the proceeding. The hindrance and delay to 
particular creditors in their efforts to reach before 
others the property of their debtor, shat may follow 
such a conveyance, are regarded as unavoidable inci- 
dents to a just and lawful act, which in no respect im- 
pair the validity of the transaction. 

The great object of the bankrupt act, so far as cred- 
itors are concerned, ;jis to secure equality of distri- 
bution among them of property of the bankrupt. 
For that purpose it sets aside all transactions had 
within a prescribed period previous to the petition in 
bankruptcy, defeating, or tending to defeat, such dis- 
tribution. It reaches to proceedings of every form 
and kind undertaken or executed within that period, 
by which a preference can be secured to one creditor 
over another, or the purposes of the act evaded. That 
period is four months for some transactions and six 
months for others. Those periods constitute the lim- 
itation within which the transactions will be examined 
and annulled, if conflicting with the provisions of the 
bankrupt act. 

Transactions anterior to these periods are presumed 
to have been acquiesced in by the creditors. There is 
sound policy in prescribing a limitation of this kind. 
It would be in the highest degree injurious to the com- 
munity to have the validity of business transactions 
with debtors, in which it is interested, subject to the 
contingency of being assailed by subsequent proceed- 
ings in bankruptcy. Unless, therefore, a transaction 
is void against creditors, independently of the provis- 
ions of the bankrupt act, its validity is not open to 
contestation by the assignee, where it took place at the 
period prescribed by the statute anterior to the pro- 
ceedings in bankruptcy. The assignment in this case 
was not a proceeding, as already said, in hostility to 
the creditors, but for their benefit. It was not, there- 
fore, void as against them, or even voidable. Exe- 
cuted six months before the petition in bankruptcy 
was filed, it is, to the assignee in bankruptcy, a closed 
proceeding. 

The counsel of the defendants have filed an elabo- 
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rate argument to show that assignments for the benefit 
of creditors generally are not opposed to the bankrupt 
act, though made within six months previous to the 
filing of the petition. Their argument is that such an 
assignment is only a voluntary execution of what the 
bankrupt court would compel; and as it is not a pro- 
ceeding in itself fraudulent as against creditors, and 
does not give a preference to one creditor over another, 
it conflicts with no positive inhibition of the statute. 
There is much force in the position of counsel, and it 
has the support of a decision of the late Mr. Justice 
Nelson, in the Circuit Court of New York, in Sedg- 
wick v. Place, 1 Nat. Bankr. Reg. 204; and of Mr. Jus- 
tice Swayne, in the Circuit Court of Ohio, in Langley 
v. Perry, 2 id. 180. Certain it is that such an assign- 
ment is not absolutely void, and if voidable, it must be 
because it may be deemed, perhaps, necessary for the 
efficiency of the bankrupt act that the administration 
of an insolvent’s estate shall be intrusted to the direc- 
tion of the District Court, and not left under the con- 
trol of the appointee of the insolvent. It is unneces- 
sary, however, to express any decided opinion upon 
this head, for the decision of the question is not re- 
quired for the disposition of the case. 

In the argument of the plaintiff’s counsel, the posi- 
tion is taken that the bankrupt act suspends the opera- 
tion of the act of Ohio regulating the mode of admin- 
istering assignments for the benefit of creditors, treat- 
ing the latter as an insolvent law of the State. The 
answer is that the statute of Ohio is not an insolvent 
law in any proper sense of the term. It does not com- 
pel, or in terms even authorize, assignments; it as- 
sumes that such instruments were conveyances previ- 
ously known, and only prescribes a mode by which 
the trust created shall be enforced. It provides for 
the security of the creditors by exacting a bond from 
the trustees for the discharge of their duties; it re- 
quires them to file statements showing what they have 
done with the property; and affords in various ways 
the means of compelling them to carry out the pur- 
poses of the conveyance. There is nothing in the act 
resembling an insolvent law. It does not discharge 
the insolvent from arrest or imprisonment; it leaves 
his after-acquired property liable to his creditors pre- 
cisely as though no assignment had been made. The 
provision for enforcing the trust are substantially such 
as a court of chancery would apply in the absence of 
any statutory provision. The assignment in this case 
must, therefore, be regarded as though the statute of 
Ohio, to which reference is made, hud no existence. 
There is an insolvent law in that State, but the assign- 
ment in question was not made in pursuance of any of 
its provisions. The position, therefore, of counsel, 
that the bankrupt law of Congress suspends all pro- 
ceedings under the insolvent law of the State, has no 
application. 

The assignment in this case being, in our judgment, 
valid and binding, there was no property in the hands 
of the defendants which the assignee in bankruptcy 
could claim. The assignment to them divested the 
insolvents of all proprietary rights they held in the 
property described in the conveyance. They could 
not have maintained any action either for the per- 
sonalty or realty. There did, indeed, remain to them 
an equitable right to have paid over to them any re- 
mainder after the claims of all the creditors were sat- 
isfied. If a contingency should ever arise for the as- 
sertion of this right, the assignee in bankruptcy may, 
perhaps, have a claim for such remainder, to be ap- 





plied to the payment of creditors not protected by the 
assignment, and whose demands have been created 
subsequent to that instrument. Of this possibility we 
have no occasion to speak now. 

Our conclusion is that the court below erred in sus- 
taining the demurrer to the defendant’s answer: and 
the judgment of the court must, therefore, be re- 
versed, and the cause remanded for further proceed- 
ings. 

———_»>—__——_ 
RECENT ENGLISH DECISIONS. 


ABDUCTION. 

Girl under sixteen: bona fide and reasonable belief 
that she was older: mens rea: 24 & 25 Vict., c. 100, s. 55. 
—The prisoner was convicted under 24 & 25 Vict., c. 100, 
8. 55, of unlawfully taking an unmarried girl under 
the age of sixteen out of the possession and against 
the will of her father. It was proved that the pris- 
oner did take the girl, and that she was under sixteen; 
but that he bona fide believed, and had reasonable 
ground for believing, that she was over sixteen. Held, 
by Cockburn, C. J., Kelly, C. B., Bramwell, Cleasby, 
Pollock and Amphlett, BB., Blackburn, Mellor, Lush, 
Grove, Quain, Denman, Archibald, Field and Lindley, 
JJ., Brett, J., dissenting, that the latter fact afforded 
no defense, and that the prisoner was rightly con- 
victed. Reg. v. Prince, L. R., 2 Cr. Cas. Res. 154. 


ASSAULT. 

Consent: submission.— The prisoner was indicted for 
indecently assaulting two boys, each of whom was 
eight years of age. It was proved that the prisoner 
took the boys into a field, and did acts toward them 
which amounted to indecent assaults unless they con- 
sented to them. The boys stated in evidence that they 
did not know what he was going to do to them when 
he did each of the acts in question. Upon this evi- 
dence the judge left to the jury the question whether 
the boys merely submitted to the acts, ignorant of 
what was going to be done to them, or of the nature 
of what was being done, or if they exercised a posi- 
tive will about it and consented to what the defendant 
did; and told the jury that, in the former case, they 
would find the defendant guilty, in the latter case, they 
would acquit him. The jury found the prisoner 
guilty, on the ground that the boys merely submitted 
to his act, not knowing its nature. Held, that the di- 
rection of the judge was right, and the conviction 
must be upheld. The Queen v. Lock, L. R., 2 Cr. Cas. 


Res. 10. 
DEPOSITION. 


Evidence: illness of witness: 11 & 12 Vict., c. 42, s. 
17.— At the trial of an indictment it was proposed to 
read the deposition of a witness on the ground that 
the witness was so ill as not to be able to travel. The 
evidence upon that point is as follows: The medical 
attendant of the witness was called and said: ‘I 
know M. L. She is very nervous, and seventy-four 
years of age. I think she would faint at the idea of 
coming into court, but I think that she could go to 
London to see a doctor without any difficulty or dan- 
ger. I think the idea of seeing so many faces would 
be dangerous to her, and that she is so nervous that it 
might be dangerous to her to be examined atall. I 
think she could distinguish between the court going 
to her house and she herself coming to the court.”’ 
The witness whose deposition it was proposed to read 
lived not far from the court. Held, that the deposi- 
tion was not admissible. The Queen v. Farrell, L. R., 
2 Cr. Cas. Res. 116. 
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FORGERY. 

Deed: 24 & 25 Vict., c. 98, s. 20: letter of orders.— By 
24 & 25 Vict., c. 98, s. 20, it is felony to forge “any 
deed, or any bond or writing obligatory. Held, that a 
letter of orders under the seal of a bishop is nota 
deed within that section. The Queenv. Morton, L. R., 


2 Cr. Cas. Res. 22. 
RAPE. 


Idiocy of prosecutrix.—On an indictment for rape, 
it was proved that the prosecutrix was fourteen and a 
half years old, and that ever since she was six weeks 
old she was blind and wrong in her mind, that she was 
hardly capable of understanding any thing that was 
said to her, but that she could go up and down stairs 
by herself, that if placed in a chair by any one, she 
would remain there till night, passing her evacuations 
and water in the chair, that if told to lie down she 
would do so, that she could not communicate to her 
friends what she wanted, that she could feed herself a 
little, but that she was obliged to be dressed and un- 
dressed, and that she was unable to do any work. It 
was further proved that the father of the prosecutrix, 
on returning home one day, looked through the win- 
dow of the sitting-room and saw the prisoner lying on 
the prosecutrix on a couch in the room, on which she 
had been placed by her sister, whom the prisoner then 
sent on an errand to a distance, and who desired the 
prosecutrix to lie on the couch tillherreturn. On 
going into the room he found the prisoner standing up 
at the head of the couch, buttoning up his trowsers, 
while the prosecutrix was lying quietly on the couch. 
There were no external marks of violence on the per- 
son of the prosecutrix. The learned judge told the 
jury that, if the prisoner had connection with the 
prosecutrix by force, and if she was in such an idiotic 
state that she did not know what the prisoner was 
doing, and if the prisoner was aware of her being in 
that state, they might find him guilty of rape. But if, 
from animal instinct, she yielded to the prisoner with- 
out resistance, or if the prisoner from her state and 
condition had reason to think she was consenting, 
they ought to acquit him. The jury found the pris- 
oner guilty of an attempt at rape. Held, that the 
prisoner was rightly convicted. Reg. v. Fletcher, Law 
Rep., 1 C. C. 39, explained and distinguished. The 
Queen v. Barratt, L. R., 2 Cr. Cas. Res. 81. 

—_ —_ > __——__ 
REPRESENTATIONS IN APPLICATION FOR 
LIFE INSURANCE POLICY. 
| ee Supreme Court of the United States, in The 

Etna Life Ins. Co. v. France, re-affirm the doc- 
trine that the statements in the application for a life 
insurance policy must be true, irrespective of their 
materiality. It was stated in the proposal that the 
person whose life was insured was thirty years of age, 
whereas he was thirty-five. And it was held that this 
false statement would avoid the policy. Hunt, J., in 
delivering the opinion, said: In its main features this 
case bears a close resemblance to that of Jeffreys v. 
The Economical Ins. Co., 22 Wall. 47. This decision is 
so recent and so precise in its application that it is not 
necessary to go back of it. It is only necessary to 
reiterate that all the statements in the proposal must 
be true; that the materiality of such statements is 
removed from the consideration of a court or jury by 
the agreement of the parties. That such statements 
are absolutely true; and that, if untrue in any respect, 
the policy shall be void. 





BOOK NOTICE. 


A Treatise on the Law o Eoped and its Application in 
Practice. By Melville M. = Second Edition. 
Boston: Little, Brown & Co., 1876. 

N our notice of this work as it appeared in its first 

edition, we took occasion to comment favorably 
upon both its design and its execution. In the present 
edition much additional matter has in fact been added 
while the size of the book has been reduced severa) 
pages. This is accounted for by the fact that extended 
quotations from the opinions which appeared in the 
textin the first edition, are thrown into notes in the 
second edition. This is much to be commended in 
the author; for in a text-book we dislike long quota- 
tions in the body of the work. The author should 
examine all the authorities on the particular subject 
which he is to discuss, and thoroughly digest the mat- 
ter so collected in his own mind; he should then care- 
fully express, in his own language, the results of his 
research and reflection. If there is any need of illus- 
tration, let it be by references and quotations from the 
cases in foot-notes. 

About four hundred and fifty new cases have been 
referred to or embodied in the present edition of Mr. 
Bigelow’s work. Some idea of the number of authori- 
ties citied in this work may be formed from the fact 
that the Table of Cases Cited fills nearly thirty pages of 
two columns each. The subject is, of course, one of 
the specialties of the law. But the author has treated 
it in such a thorough and exhaustive manner as to leave 


little to be desired. 
——__>—_——_—— 


CORRESPONDENCE. 


SumMMING UP. 


To the Editor of the Albany Law Journal: 


We have often witnessed trials avhere there was 
neither ‘‘ opening’ nor ‘‘ summing up,’’ and upon the 
presentation of the evidence under the charge and 
guidance of the judge, verdicts returned quite as sat- 
isfactory as they would be, had the counsel talked the 
jury to death. I think the rules of the Supreme Court 
should embody one prohibiting this ‘‘summing up” 
farce, except, perhaps, in criminal trials, where the 
policy of the law is to give the defendant every possi- 
ble chance and throw around him every safeguard, 
even to the privilege of retaining the most costly and 
loudest ‘ blowers ”’ to throw dust on the main issues 
and befog the average juryman, when the inevitable 
“reasonable doubt’ lets the “ gilt-edged man’’ too 
often escape. 

An exception might also be made in trials for libel 
and other cases where the public pulse is to be felt, or 
the freedom of person or speech is involved, and 
where it might be said greater latitude should be al- 
lowed and the jury given an opportunity to contem- 
plate the questions presented in all their bearings. 

But, in ordinary trials between individuals, it is 
generally a mere waste of valuable time, and very often 
worse, as we all know that justice is too often defeated 
by the flowery speech of some brother with a good 
‘‘ gift,” whose forte especially is to demonstrate to 
the jury, to their entire satisfaction, how not to do it. 
Besides, the “‘ best’ of this class of lawyers are usu- 
ally retained by the moneyed side, and in cases of the 
strong against the weak, to ‘‘ make worse appear the 
better reason.’’ The talking brother always passes 
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with the jury and the “ groundlings”’ as the only one 
worthy the name of lawyer. 

Of course I would be understood as referring only 
to speeches by counsel before juries, as the judges, 
when hearing arguments, usually regulate and cut 
them short, and are not so easily hoodwinked. 

Syracuse, March 7, 1876. 


——_—_@—_—_—_—_ 
NOTES. 


T seems likely that the nomination of Mr. Dana as 

Minister to England will be rejected, principally on 
account of the alleged fact that he appropriated notes 
of Mr. Lawrence in his edition of Wheaton’s Inter- 
national Law.— At a regular meeting of the New 
York Bar Association, held on Tuesday evening, an 
amended constitution and by-laws, embodying the 
distinctive features of the former ones, were adopted 
after the making of many minor alterations. The 
Committee on Admissions to the Bar, to whom was, 
for the second time, referred the matter of prescrib- 
ing further qualifications requisite to entitle appli- 
cants to admission to the bar, presented a report, 
which was accepted, and a resviution, which was laid 
over for further action. The committee recommend 
the enactment of a law abolishing the privileges now 
enjoyed by the law schools, requiring all examinations 
of applicants for admission to be in open court, and 
referring to the Court of Appeals the matter of making 
rules for admission. It is recommended that a per- 
manent examining board be established in each depart- 
ment. 


Fas. 


Judge Taft, of Ohio, has been appointed Secretary of 
War in place of Belknap resigned.—The Chicago 
Legal News in speaking of the decision of the Supreme 
Court of Wisconsin, refusing the application of Miss 
Goodell for admission to the Bar, says: ‘The 
learned Chief Justice, in delivering the opinion, uses 
very strong languhge in giving his own personal views. 
We call the especial attention of our readers to this 
opinion, hoping they will read it with care, believing 
that it will not only aid in obtaining legislation which 
will allow women as well as men to practice law, but 
hasten the day when the right of suffrage shall be ex- 
tended to women in Wisconsin. In the meantime 
Miss Goodell must earn her living as best she can at 
some otber calling, or leave the State of Wisconsin, 
and go to some State, like Illinois, where women are 
allowed to practice law upon equal terms with men.”’ 

Ata meeting of the Associated Chambers of Com- 
merce, in London, held recently, two important sub- 
jects of interest to bankers were discussed. One as to 
accommodation bills, on which the following resolution 
was moved but ultimately withdrawn: ‘* That all bills 
of exchange and promissory notes drawn, accepted, or 
made for cash, goods, work done, or on an account 
stated, or other valuable and bona fide consideration, 
shall have in legible characters on their face the words 
‘value received’; and that all persons fabricating or 
knowingly circulating bills of exchange or promissory 
notes which have been drawn, accepted, or made for 
the accommodation of the drawer or acceptor, maker, 
or payee, or any of them, and which shall have written 
thereon the words ‘ value received,’ shall be guilty of 
a misdemeanor, and be punishable by fine or imprison- 
ment, or both.’’ The other as to crossed cheques, 
when the following resolution was carried: ‘‘ That the 





negotiability of cheques crossed specially to a person, 
firm, or company, or with the words ‘and company,’ 
in accordance with the crossing, has been attended 
with great convenience to the commercial community, 
and has in a great degree diminished fraud. That this 
association observes with regret by a recent decision 
of the Court of Queen’s Bench Division of the High 
Court of Judicature in a cause Smith v. The Union 
Bank of London, the feeling of security which the 
public have hitherto enjoyed under this system has 
been greatly shaken, and that in the opinion of this 
association the negotiability of such cheques so crossed 
ought to be limited consistently with the direction of 
such crossing, and that a memorial be addressed to 
Her Majesty's government praying them to introduce 
such a bill into parliament as may effectually restore 
such security.” 


The late Sir John Taylor Coleridge, one of the 
Justices of the Queen’s Bench in England, who died 
on the 11th ult., was a nephew of Samuel Taylor Cole- 
ridge, and in early life was an editcr of the Quarterly 
Review. He also annotated in 1825 an edition of Black- 
stone’s Commentaries; he was also the author of 
“*Recollections of the Poet Keble.”” He retired from 
the Queen’s Bench in 1858 to accept an appointment in 
the Privy Council. The scene on his retirement is 
thus described: “It being known that Mr. Justice 
Coleridge would take his leave of the Bench on Satur- 
day, the Court of Queen’s Bench became densely 
crowded toward the afternoon. The concourse of 
barristers was, perhaps, the largest ever witnessed in 
this court on a similar occasion. They nearly filled 
every part of the building, and only a limited number 
of the non-professional public was able to find accom- 
modation within its walls. Shortly after 2 o’clock a 
slight pause occurred in the business of the court, and 
Lord Campbell seeing the attorney-general (Sir Fitzroy 
Kelly), who had only a few minutes previously entered, 
called upon him ‘to move.’ The attorney-general then, 
in a brief speech, in the name of the Bar of England, 
expressed the sentiments of regret felt by his learned 
brethren. Mr. Justice Coleridge, who was very much 
affected, replied in suitable terms. As soon as his 
lordship had finished, he bowed and hastily rushed out 
of court, evidently overcome with emotion. Every 
one in court appeared deeply to sympathise with his 
lordship, and many could not restrain their tears.” 

A petition has been sent to the New York legislature, 
signed by officers of the several exchanges in New York 
city and by members of the legal profession, to the 
effect that the Court of Arbitration of the Chamber of 
Commerce be continued upon the same footing as 
heretofore. The English Court of Appeals has 
unanimously sustained the decision of the lower courts 
establishing the validity of the will of Lord St. Leon- 
ards as proved by the testimony of Miss Sugden. 
They sustained also the admissibility of the testator’s 
declarations between the time when the will was made 
aud the time when he was last seen, as proved by Miss 
Sugden.——A lady in England has lately been fined £5 
for giving a false testimonial of character to a friend 
named Helm. She said that Helm had lived with her 
for two years, and had proved an honest and sober 
servant; when, in fact, the two were merely on terms 
of calling acquaintance, and she, finding her friend in 
distressed circumstances, took this method of render- 
ing a kindly service. 
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CURRENT TOPICS. 


) R. FRYE has introduced into the House of 
“Representatives a bill providing that material 
men and those who furnish supplies, materials, or 
make repairs, to ships, steamboats or other vessels 
in their home port, shall have a lien on said ships, 
etc. Such a bill is rendered necessary by the decis- 
ion of the Supreme Court in the case of The Lota- 
wana, holding that, where repairs are made at the 
home port of the owner, the maritime law of the 
United States gives no lien. The power of Congress 
to pass such a law is by no means clear. There was 
a semble in the judgment in The Lotawana case that 
Congress, under the power to regulate commerce, 
has authority to establish a lien on vessels of the 
United States in favor of material men, etc., uniform 
throughout the whole country, but it has been 
claimed by very good authority on constitutional 
questions that Congress can create no maritime lien 
in case of transactions relating to vessels not con- 
nected with foreign or inter-state commerce. How- 
ever this may be, the question will remain, should 
Mr. Frye’s bill become a law, What is the ‘‘ home 
port.” 


When the Bar Association shall come finally to 
express its opinion upon the subject of Legal Edu- 
cation, we would like to have its views upon the 
question whether, both in school and offices, a more 
speculative direction might not usefully be given 
to legal studies than is now given — whether a zeal 
for general principles might not usefully be incul- 
cated instead of the intensely ‘‘ practical” spirit 
that prevails. Mr. Gladstone in his letter on the 
proposed monument to Alberigo Gentili, deplored 
the fact that the scientific study of law was “at 
present almost at an end” in England, and we are 
no whit in advance of England in legal education. 
There has been, and will yet be, no doubt a great 
deal of nonsense written about law as a science, and 
the scientific study of law, but none the less is it 
true, that there is such a thing as the science of law 
and the scientific method of studying law. The 
present methods of teaching and studying law fos- 
ters empiricism — has a tendency to make ‘‘ case ” 
lawyers, who are perpetually in danger of ship- 
wreck without a judicial decision or dictum to 
float them. The haste of young men to rush into 


Vor. 13.— No. 13. 





practice induces them to learn the formulary and 
statutory part of the law—in which Dr. Johnson 
said, ‘‘a plodding blockhead may excel  —rather 
than the principles of jurisprudence. If the Bar 
Association can help on the renascence of higher 
system of study—of legal philosophy —it will 
serve the profession and the State more than by 
handicapping the schools or by lengthening the 
pupilage. A primary step in such direction would 
be that heretofore indicated by the LAw JourNAL 
—the appointment of examiners at a term preceding 
that at which the examination is to be made. At 
present the examiners have but an hour’s notice, and 
have really not time or opportunity either to rub up 
their general principles, or to arrange the method 
and order of examination. They propound a few 
legal conundrums, and do justice neither to the 
class, nor to themselves. With a term’s notice they 
could deliberately go over the ground and prepare 
themselves for an examination which would be both 
fair to the applicants, and a real test of their attain- 
ments. 


Another step in the direction of a scientific study 
of the law, would be an amendment of the court 
rules pointing out a few heads of the law with al- 
ternatives, on which the student should be required 
to thoroughly prepare himself, and upon which he 
should be thoroughly examined. This habit of 
going over the whole legal field, of trying to learn 
something of all law, spoils a great many men. 
Sir Edward Creary said in his address before the Law 
Amendment Society, on ‘‘ Studies that help for the 
Bar:” ‘‘My advice to students long has been and 
is, Learn some one or few chosen subjects laboriously 
and profoundly. The practiced power of deep 
delving brings with it the power of successful 
picking up from the surface.” John Austin said, 
‘‘ Speaking generally, he who would know any 
thing well, must resolve to be ignorant of many 
things.” The mind which has learned thoroughly a 
few good topics, will go on acquiring and assimi- 
lating knowledge, and will have a more thorough, 
practical and comprehensive knowledge of the law, 
than one who has gone through the entire law cata- 
logue. As the Germans put it, and none better un- 
derstand practical education: ‘‘ Nothing is so pro- 
lific as a little, known well.” This matter of devising 
a better method of study for the bar, is of more 
importance to-day than the years of apprenticeship, 
and we should be glad if the Bar Association would 
give it its attention. The real difficulty with the 
method of legal education lies in the office, not in 
the school. In fact, the only method there is, is to 
be found in the schools. 


During the week the State Senate has confirmed 
W. H. Henderson to be Judge of the Eighth Judi- 
cial District in place of the late Judge Lamont, 
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Mr. Henderson is reported to be a good lawyer, and 
will probably make an upright and capable judge. 
Among the few other matters of any professional 
importance, was the introduction of a bill for a re- 
organization of the Judicial Districts of the State. 
It leaves the first district as at present; cuts out of 
the second, all but Kings, Richmond, Queens and 
Suffolk, and puts the remaining counties now in the 
second into the third, with Green, Ulster and Co- 
lumbia; adds Albany and Rensselaer to the fourth; 
takes from the fourth and adds to the fifth St. Law- 
rence and Franklin; adds Herkimer, Schoharie and 
Sullivan to the sixth; and leaves the seventh and 
eighth as they now stand. The Departments are to 
be as follows after January, 1878: 1st, first district; 
2d, second and third districts; 3d, fourth and fifth 
districts; 4th, sixth, seventh andeighth. The billis 
said to have been prepared after a careful examination 
of the ratio of population, and with a view to dis- 
tribute the judicial force more evenly. The Senate 
has also rejected the proposed amendment to the 
constitution for the amalgamation of the courts of 
New York. This is a misfortune unless the requisite 
assimilation of practice can be otherwise secured. 


We had occasion some time ago to comment upon 
the logic of the judgment in Hayes v. Phelan, 4 
Hun, 733, sustaining a demurrer to a complaint in 
an action under the Civil Damage Act of 1873, by a 
widow against the person who sold her husband the 
liquor that caused his death. The court held, that 
in such a case a widow could not recover. The 
Supreme Court of the Fourth Department declined, 
however, to follow their brethren in the third, and 
decided in Jackson v. Brookins, 5 Hun, 530, that, 
where a person is killed or dies, as a result of in- 
toxication, his widow may maintain an action 
against the person who sold the liquor which 
caused his intoxication. This is what the act meant 
if it meant any thing, and this construction is up- 
held by the adjudications in States having identical 
statutes. 

—_——_ 


NOTES OF CASES. 


rr latest English reports contain two or three 

interesting cases relating to carriers. In Simp- 
son v. London and Northwestern Railway Co., 33 L. 
T. R. 805 (Q. B. Div.), the plaintiff was an exhibi- 
tor of his wares at the Bedford cattle show. In- 
tending to exhibit at a subsequent show at New 
castle, he delivered his goods at a temporary office 
of defendant in the Bedford show yard, addressed to 
“ New castle show yard,” and across the address 
was written “ must be delivered by Monday certain.” 
The agent of the defendant saw the address and the 
crossing, and was also warned that punctual deliv- 
ery was of great importance. The goods were not 
delivered until after the New castle show had closed, 





and the plaintiff was held entitled to recover as 
damages the amount of profits which he might have 
acquired at New castle in the ordinary conduct of 
his business, and which were fairly capable of be- 
ing ascertained. The court was of the opinion that 
under the circumstances the defendant must be held 
to know for what purpose the goods were sent. 
Cockburn, C. J., said: ‘‘ Opinion has fluctuated 
on the subject of what should be the measure of 
damages in breaches of contracts of this descrip- 
tion. However, it seems to be now settled that, 
where special damages are sought to be recovered, 
the nature of the contract must be expressly brought 
to the notice of the railway company, or the con- 
tract must be entered into under such circumstances 
that the consequences of a breach ought reasonably 
to be known. In either of these cases, if the car- 
rier fails to fulfill his part, the consignee is entitled 
to have damages for loss of profits he might other- 
wise have earned. 


In Le Blanche v. The London & Northwestern Rail- 
way Co., 34 L. T. R. 25, the action was to recover 
damages for the defendants’ unpunctuality. The 
plaintiff's ticket was issued subject to conditions 
containing these words: ‘‘ Every attention will be 
paid to insure punctuality as far as it is practicable, 
but the directors give notice that the company do 
not undertake that the trains shall start or arrive at 
the time specified in the bills, nor will they be ac- 
countable for any loss, inconvenience or injury 
which may arise from delay or detention.” The 
court held, that this condition was part of the con- 
tract of carriage, and that by it defendants contrac- 
ted to use reasonable efforts to insure punctuality, 
and that a delay of twenty-seven minutes en route 
was evidence of negligence or want of reasonable 
effort to be punctual. By reason of such delay, 
plaintiff, who held a ticket from Liverpool to Scar- 
borough, reached Leeds—defendants’ terminus — too 
late for a connecting train for Scarborough. He, 
therefore, took a special train, and reached Scar- 
borough an hour and-a-half later than he would have 
reached it but for the delay, and about an hour 
earlier than he would have reached it by the next 
regular train. He had no special business in Scar- 
borough. The court held that he was entitled to 
recover the cost of the special train from defendant. 
On this point the court said: ‘‘As to the dama- 
ges, we think that the rule attributed to Alderson, 
B., in Hamlin v. Great Northern Railway Oo., 26 L. 
J. Ex. at p. 23, is a good expression of the law. 
We think it may properly be said that, if the party 
bound to perform a contract does not perform it, 
the other party may do so for him as reasonably 
and as near as may be, and charge him for the rea- 
sonable expense incurred in so doing.” The same 
rule was laid down by Blackburn, J., in Hobbs v. 
London & Southwestern Railway Oo., L. R., 10 Q. B. 
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111. It should be observed of this case that the 
court expressly said that, in such a case, the question 
of plaintiff's recovery must always be whether he 
acted reasonably under the circumstances. When 
to take a special train is a reasonable thing to do, 
he may recover its cost, otherwise not. 


The doctrine of Pennsylvania Railroad Oo. Vv. 
Kerr, 62 Penn. St. 353, 1 Am. Rep. 431, on the 
subject of proximate and remote cause in cases of 
negligent communication of fire, has been very uni- 
formly dissented from by all the courts except those 
of New York, and by some of them has been 
severely criticised, as for instance in Kellogg v. Chi- 
cago, ete., Railroad Co., 26 Wis. 223; 7 Am. Rep. 
78; and in Fentv. Toledo, ete., Railroad, 59 Ill. 349; 
14 Am. Rep. 13. The Supreme Court of Pennsyl- 
vania has, however, now given that case an expla- 
nation which brings it into substantial accord with 
the current of authorities. In Pennsylvania Railroad 
Co. v. Hope, 8 Leg. Gaz. 68, Agnew, C. J., speak- 
ing of Kerr’s case, said: ‘‘ When the case came into 
this court it was upon a reserved question, to wit: 
‘assuming that the warehouse was ignited by 
sparks from the engine, chargeable to the negli- 
gence of the defendants’ servants, the plaintiff, 
whose property was burnt in another building, to 
which the fire was communicated from the ware- 
house, and not from the engine, has no cause of ac- 
tion, for the reason that the alleged negligent burn- 
ing was not the natural and necessary result of the 
burning of the warehouse.’ Thus, the proposition 
came up ina bald and naked form, of a fire merely 
communicated from one house to another, and not 
the natural and necessary result of the burning of 
the warehouse. This was really the very question 
which ought to have been submitted to the jury in- 
stead of being reserved in this form. In this state 
of the case the opinion dealt with the reserved ques- 
tion as one of primary and secondary causes. What 
might have been its fate if it had been committed 
to the jury, to determine whether the communica- 
tion of the fire from one building to another was a 
natural and probable consequence of the firing of 
the first, it may not now be easy tosay. Yet, as 
the case was placed before the mind of Chief Jus- 
tice Thompson, there is no reason to doubt the cor- 
rectness of his conclusion.” 


In Hope’s case the court held that the question of 
proximity is one of fact peculiarly for the jury. 
“How near or remote each fact is to its next 
succeeding fact in the concatenation of circumstan- 
ces from the prime cause to the end of the chain of 
facts, which is immediately linked to the injury, 
necessarily must be determined by the jury. These 
facts or circumstances constitute the case and de- 
pend upon the evidence. The jury must determine, 





therefore, whether the facts constitute a continuous 
succession of events, so linked together that they 
become a natural whole, or whether the chain of 
events is so broken that they become independent, 
and the final result cannot be said to be the natural 
and probable consequence of the primary cause — 
the negligence of the defendant.” The court fur- 
ther remarked: ‘‘In all or nearly ail cases the rule 
for determining what is a proximate cause is that 
the injury must be the natural and probable conse- 
quence of the negligence, and that this might and 
ought to have been foreseen under the surround- 
ings.” This is the doctrine of Fent v. Toledo, ete., 
R. R. Co., and Kellogg v. Chicago, ete., R. R. Co., 
supra, and of all the recent cases. Ryan v. The 
New York Central R. R. Co., 35 N. Y. 210, which 
used to be cited and criticised along with Kerr’s 
case, must hereafter stand alone. 


There is a lack of harmony among the authorities 
upon the rule as to the measure of damages for breach 
of a contract to furnish materials and manufacture 
goods to order. The question was carefully con- 
sidered in Shawham v. Van Nest, 25 Ohio St. 490, 
and this syllabus was agreed upon by the court. 
“ Where the plaintiff, in pursuance of an agreement 
with the defendant, furnished the materials and 
constructed a carriage for the defendant, in accord- 
ance with his order and directions, for which a 
stipulated price was to be paid, and the defendant 
refused to receive and pay for it when completed 
and tendered — Held, that in an action brought 
for that purpose, the plaintiff is entitled to recover 
the contract price and interest from the time the 
money should have been paid.” This decision is 
supported by Bement v. Smith, 15 Wend. 493; Bal- 
lentine v. Robinson, 46 Penn. St. 177; Graham v. 
Jackson, 14 East, 498; Gordon v. Norris, 49 N. H. 
876; Allen v. Jarvis, 20 Conn. 38. Upon the breach 
by the vendee of a contract of sale of goods, the 
rule of damage usually is the difference between the 
contract price and the market price, but the later 
cases seem to draw a distinction between goods 
already in existence and a contract to manufacture 


to order. Mr. Mayne (Damages, 116) says: ‘‘ The 
defendant may refuse to accept the goods. In this 


case, if the property has passed to him, the vendor 
may at his option consider the contract of sale as 
still unbroken, and recover their entire price in an 
action for goods bargained and sold, even though 
they have not been delivered. He may, on the 
other hand, after the time for acceptance has ex- 
pired, or any other essential condition has been 
broken, sue for breach of the contract, even after 
he has resold the goods. In the latter case the 
measure of damage is the difference between the 
contract price and the market price at the time 
wherf the contract ought to have been completed.” 
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JAMES KENT. 


AMES KENT was born in 1763, at a place now 
within the boundaries of Putnam county, in 

the State of New York. His ancestry were profes- 
sional men, of liberal education. His father, who 
was a lawyer, and his paternal grandfather, who 
was a clergyman, were both graduates of Yale Col- 
lege. His mother was the daughter of a physician. 
His brother, Moss, was a State senator, member of 
Congress, county judge, and register in chancery. 
James’ education was liberal and thorough. He 
entered Yale College in 1777. In 1779 the college 
was broken up and the students were dispersed 
by the invasion of New Haven by the British troops. 
It was during this exile that he met with a copy of 
Blackstone’s Commentaries, the perusal of which 
formed his resolve at the age of 16 to become a law- 
yer. He graduated with high reputation in 1781, 
and commenced the study of the law at Poughikeep- 
sie with Egbert Benson, then attorney-general, and 
afterward one of the judges of the Supreme Court. 
His law reading was very extensive, including Gro- 
tius and Puffendorff, and he also read largely of 
history, poetry, geography, voyages, and travels. 
Indeed, the love of reading continued his ruling 
passion through life. Admitted to practice in 1785, 
he spent two months at his native place, Fredericks- 
burgh, but that place proving too solitary, he re- 
turned to Poughkeepsie. Here in the same year he 
married. Sensible of the deficiencies of the college 
curriculum, especially in classic training — the only 
Greek then read at Yale being the New Testament, 
and the only Latin, Virgil, part of Horace, and 
Cicero’s select orations — he resolved to extend his 
acquaintance with the ancient and modern authors 
by a course of self-instruction. He divided the 
day time into five portions: rising early he read 
Latin till 8, then Greek till 10, law during the rest 
of the forenoon; in the afternoon he gave two 
hours to French, and the rest of the day to English 
authors. This course he continued until he became 
a judge. He read Homer, Xenophon, and Demos- 
thenes, and his Latin and French he kept up 
throughout his life. He then commenced the for- 
mation of his library, which finally extended to very 
large dimensions, and became, next to his family, 
his chief source of enjoyment. He embraced the 
federal side in politics, and became the friend of 
Jay and Hamilton. In 1790 and 1792 he represent- 
ed Dutchess county in the State assembly, and about 
this time unsuccessfully ran for Congress. In 1793 
he removed to New York. In this year he was ap- 
pointed professor of law in Columbia College, and 
commenced the delivery of lectures in 1794, which 
were well attended. A second course the next year 
was less well patronized, and he was discouraged 
from delivering another. The first three lectures 
were afterward published, but the sale did not re- 





imburse the expense of publication. In 1796 he 
was appointed master in chancery, a lucrative office. 
In the same year he was sent to the legislature from 
the city of New York. The next year he was, with- 
out solicitation and unexpectedly to himself, ap- 
pointed recorder of the city. The emoluments from 
this office and his mastership were so great that he 
relinquished the active business of his profession, 
for which he never seems to have had much liking, 
and to which, from constitutional diffidence and 
secluded habits, he seems not to have been specially 
adapted. In 1798 Governor Jay appointed him 
junior judge of the Supreme Court. He then re- 
turned to Poughkeepsie, but the next year removed 
to Albany, where he continued to reside till 1823. 
In 1800 he was appointed one of the commissioners 
to revise the Statutes. In 1804 he was appointed 
chief justice, which position he held till 1814. In 
the latter year he was appointed chancellor, and 
held this office till 1823, when, having attained the 
age of sixty years, he became disqualified from fur- 
ther service by the constitution of the State. In 
1824 he again accepted the position of law profes- 
sor at Columbia College, removed to the city of 
New York, and then commenced the delivery of 
those lectures which he enlarged into his immortal 
Commentaries. He died in 1847, at the age of 
eighty-four years. 

In even a greater degree than Mansfield in Eng- 
land, and Parsons and Story in Massachusetts, Kent 
must be regarded as the creator of the law which 
he pronounced from the bench. When he took his 
seat on the bench the law was in embryo; every 
thing was vague and uncertain; there were no re- 
ports of the Supreme Court, nor any known or 
established precedents. The judges generally pro- 
nounced their opinions orally, and without much 
promptness or regularity. Kent introduced the 
practice of delivering written opinions in all cases 
of importance, and of deciding the cases without 
delay. During the last three or four years of his 
sitting in the Supreme Court he had every thing his 
own way; he was willing to do all the work, and 
his colleagues were willing he should. Thus, at 
the October term, 1811, (8th Johnson), he wrote all 
the opinions, some sixty in number, and headed 
them ‘‘ per curiam,” to save the feelings of his asso- 
ciates. In the Court of Chancery, also, there were 
no precedents, except a few cases heard in the Court 
of Errors on Appeal, and reported by Johnson, It 
is said that during the whole period of his chancel- 
lorship, not a single opinion or dictum of his prede- 
cessors was cited. His opinions, collected in 
twenty-three volumes of reports, while they scarcely 
yield to those of Mansfield and Story in exhaustive 
and universal learning, excel them in clearness and 
felicity of expression. He doubtless felt that he 
was forming the law for future generations, for he 
delighted to leave no aspect of the subject of exami- 
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nation unscanned, and his dicta have furnished the 
substantial grounds of countless subsequent adjudi- 
cations. Somewhat too diffuse and extended, there- 
fore, to be regarded as perfect models of judicial 
decisions, their purpose and use must not be lost 
sight of, nor must it be forgotten that the judge was 
acting the part of preceptor as well as that of arbi- 
trator. To these opinions, his successors, and the 
profession, not only in this State, but throughout 
the country, have resorted for more than half a cen- 
tury as to an oracle. To the modest and arduous 
labors of Kent many an infant community owes the 
greater part of its jurisprudence and much of its 
political security and peace. On his retirement 
from office, the bar of the city of New York pre- 
sented him an address, containing the following ex- 
pressions: ‘‘ During this long course of services, so 
useful and honorable, and which will form the most 
brilliant period in our judicial history, you have by 
a series of decisions, in law and equity, dis- 
tinguished alike for practical wisdom, profound 
learning, deep research, and aecurate discrimina- 
tion, contributed to establish the fabric of our ju- 
risprudence on those sound principles that have been 
sanctioned by the experience of mankind, and ex- 
pounded by the venerable and enlightened sages of 
the law. Though others may hereafter enlarge and 
adorn the edifice, whose deep and solid founda- 
tions were laid by the wise and patriotic framers of 
our government in that common law, which they 
claimed for the people as their noblest inheritance, 
your labors on this magnificent structure will for- 
ever remain eminently conspicuous, commanding 
the applause of the present generation, and exciting 
the admiration and gratitude of future ages.” 
This, although the inevitable language of contempo- 
rary compliment, has proved prophetic and unexag- 
gerated. A similar address, presented to him by 
the bar at Utica, contains the statement that ‘‘in 
the space of little more than nine years, an entire 
and wonderful revolution in the administration of 
equity has been accomplished,” and an apt reference 
to Blackstone’s account of a similar revolution 
wrought in the English Court of Chancery, in the 
same length of time, by Sir Heneage Finch, who 
became chancellor in 1673. Story says of Kent’s 
judicial labors: ‘It required such a man with such 
a mind, at once liberal, comprehensive, exact and 
methodical; always reverencing authorities and 
bound by decisions; true to the spirit, yet more 
true to the letter of the law; pursuing principles 
with a severe and scrupulous logic, yet blending 
with them the most persuasive equity; it required 
such a man, with such a mind, to unfold the doc- 
trines of chancery in our country, and to settle them 
upon immovable foundations.” 

But it is to his Commentaries that Kent owes his 
wide-spread and enduring fame. The first book 
placed in the hands of the American law student; 











the source to which the experienced practitioner, 


after wearying himself among the crudities of other 
elementary writers and the irreconcilable disagree- 
ments of judicial decisions, still resorts with confi- 
dence; an authority of the supremest influence in 
our courts; these Commentaries have thus far been 
without a rival, and probably can never be displaced 
so long as our present system of jurisprudence pre- 
vails. Story prophesied rightly, when he wrote, in 
1832: ‘* My deliberate judgment is that your work 
will constitute the basis of the most enviable fame, 
that of being the American Blackstone; a title of 
which you can never be robbed, and which must be 
as enduring as our Jurisprudence.” God makes the 
folly, as well as the wrath, of man to praise Him, 
and the stupid enactment of the New York Con- 
stitution, which turned its judges out of office at 
the age of 60, has atoned for all the injustice it 
wrought, by giving us Kent’s Commentaries, 

Kent was modest, simple, guileless and free from 
envy. He never sought, but rather shunned, the 
glare of public life, and yet was unaffectedly 
fouched by the marks of popular reverence which 
he received. In 18238, after his retirement, he paid 
a visit to Boston, where he was received with the 
homage due to his merits; Ticknor gives an inter- 
esting account of the lionizing of the simple-hearted 
chancellor. He says: ‘‘ He is, in his conversation, 
extremely active, simple and entertaining, and I 
know not when we have had among us a man s0 
much to my mind in all things. * * * Every- 
body was delighted with him. His whole visit 
among us was an unbroken triumph, which he en- 
joyed with the greatest openness.” At Mr. Quin- 
cy’s, John Quincy Adams ‘‘ made a most extraordi- 
nary attack on the character of Lord Chancellor 
Bacon, saying that his Essays give proof of a greater 
corruption of heart, of a more total wickedness than 
any book he ever saw.” Our New York Chancellor 
expressed the most simple and natural astonishment 
at this, and we got over the matter the next day, at 
dinner, by drinking to ‘‘the memory of Chancellor 
Bacon, with all his faults,” a toast which Mr, Pres- 
cott evidently gave with the greatest satisfaction.” 
‘Indeed, the Chancellor seemed to give an uncom- 
mon stir and brightness to men’s faculties, while he 
was with us, * * * there seemed to be a happy 
and healthful excitement of the intellectual powers 
and social feelings of all with whom he came in 
contact, that was the evident result of his rich tal- 
ents and transparent simplicity of character, and 
which I have never known to be produced among 
us in the same degree by any other individual.” 
Ticknor also tells of a famous dinner of the Phi Beta 
Kappa Society, of Harvard University, at which 
the Chancellor was the chief guest. He says: ‘‘ The 
best toasts we ever had in this part of the country 
were given, on requisition from the chair, at an in- 
stant’s warning, and the succession was uninterrup- 
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ted. Judge Parker gave, ‘The happy climate of 
New York, where the moral sensibilities and intel- 
lectual energies are preserved long after constitu- 
tional decay has taken place ;’ and Judge Story gave, 
‘The State of New York, where the law of the land 
has been so ably administered that it has become 
the land of the law’; to which the Chancellor in- 
stantly replied, ‘The State of Massachusetts, the 
land of Story as well as of Song’; und so it was 
kept up for three or four hours, not a soul leaving 
the table. At last the Chancellor rose, and the 
whole company rose with him, and clapped him as 
far as he could hear it, and then all quietly separa- 
ted. It was the finest literary festival I ever wit- 
nessed, and I never saw anybody who I thought 
would enjoy it more than the Chancellor did. * * 
* Treally think he is not only one of the most pow- 
erful, but one of the most interesting men I ever 
saw.” On one occasion the Chancellor told Mr. 
Kirkland that he was going to Richmond, and he 
continued: ‘‘ While there, I mean to call on Chief 
Justice Marshall. We don’t know each other; I 
shall not announce my name at the door, but shall 
go in, and when I see him, shall ask if this is Chief 
Justice Marshall? On his answering in the aflirma- 
tive, I shall say, ‘this is Chancellor Kent.’ He will 
be glad to meet me as I to meet him, and the Jus- 
tice and the Chancellor will have a royal time.” 
According to the Richmond newspapers, the Chan- 
cellor actually carried out his plan to the letter, 
saying to the Chief Justice that, as he was not cer- 
tain of meeting him in the next world, he was de- 
termined to see him in this. 

The Chancellor and his wife were once traveling in 
a one-horse carriage, long before the days of stage- 
coaches, to visit friends who lived in the then almost 
inaccessible region of Canandaigua; they lost their 
way, night came on, and finding themselves on a 
wrong road, they stopped at a log-house, and solici- 
ted entertainment forthe night. The good woman 
«f the house made them welcome, gave them a 
homely supper, and explained that she did not ex- 
pect her husband, who was chopping wood a few 
miles off, to come home till late. She then told her 
guests to take her bed in the corner and that she 
and her husband would sleep in the “ chamber,” 
and desiring the Chancellor to let her husband in 
on his return, she took a candle, and climbed up a 
ladder through a trap-door into the ‘‘ chamber.” 
The guests then went to bed, but the Chancellor 
was uneasy. He observed to his wife ‘‘ Betsey ” 
that the door did not lock; that he feared the chop- 
per, coming home in the dark, and finding another 
man in his bed, and apparently with his wife, 
would begin to ‘‘chop”; and that he thought he 
would get up and put a table against the door, so 
as to gain time for explanation while the good man 
was opening the door. He got up accordingly, and 
was in the act of pushing the table against the 





door, when a tall, stalwart figure, in red flannel 
shirt-sleeves, with a big, black cat-skin cap upon his 
head, pushed upon the door. He looked like a 
thunder-cloud for an instant, but was met with this 
address by the guest in his shirt: ‘*My name is 
James Kent. Iam chancellor of the State of New 
York. The woman in that bed is my wife, Betsey. 
Your wife is up stairs. There is your supper.” 
The explanation, which certainly was not construc- 
ted on the theory of pleading in the Chancellor’s 
court, made every thing harmonious. The Chancel- 
lor was very absent-minded, and in the habit of 
talking aloud to himself on the bench. This latter 
habit caused a great deal of amusement among 
the bar, and many stories,—some apocryphal— 
are related of it. It is said that, on one occasion, 
the Chancellor and a friend being-invited to a party, 
the question arose whether they should go in 
“pumps ” or boots. The friend decided on pumps, 
and they started off together down Broadway. The 
Chancellor soon fell behind his friend a few paces, 
and glancing down, espied a pair of boots at his 
side. Instantly he laid hold of the owner of the 


boots, and exclaimed, ‘‘ Now, my dear fellow, that’s 
not fair; you agreed to pumps; you have practiced 
a positive imposition on me —it’s not at all fair.” 
The Chancellor’s habit was to retire to bed at ten 
o'clock, but he frequently became drowsy before 


that time. One evening Judge Catron, of the Uni- 
ted States Supreme Court, called late; the room was 
dimly lighted, and the Chancellor was half-asleep; 
he understood his visitor’s name as Catlin, and fan- 
cying him to be the famous lecturer on the North 
American Indians, he thus addressed him in his 
simple, rapid manner: ‘‘ Glad to see you, Mr. Cat- 
lin; you’re a wonderful man; yes, a wonderful man. 
You'll make your fortune with your exhibition of 
yourself and your Indian things and curiosities. I 
advise you to go abroad and show yourself around, 
for it must and ought to make your fortune, Mr. 
Catlin.” The Chancellor had a good deal of dry 
humor, with all his simplicity. Once when he and 
his wife were walking, a person whom the Chancel- 
lor disliked came up and shook hands with the 
Chancellor, and the latter said, “glad to meet you, 
sir.’ After they parted, ‘‘ Betsey” reproached her 
husband with his hypocrisy. To which he replied, 
“T was glad to meet him; but I should have been very 
sorry if he had been going our way.” A friend 
once caught him reading the New York Heening 
Post, and knowing his dislike of its politics, expressed 
his surprise that he should read such a newspaper. 
‘“Why not?” said the Chancellor; ‘‘I want to 
know what the devil is doing in the world as well 
as other people.” It must have been after his re- 
tirement from office, that his son William, who 
owned a country place in New Jersey, found his 
revered father, who was visiting him, at a danger- 
ous height in a cherry-tree, enjoying the fruit, and 
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besought the old gentleman to come down at once, 
carefully, ‘‘and never mind appearances.” ‘‘ My 
son,” replied the cheerful old gentleman, ‘‘I am 
used to elevated stations, and know how and when 
to descend with dignity.” 

The Chancellor’s ideas of the qualifications for 
admission to practice in his court were quite pecu- 
liar. He thought that if a counsellor had been ad- 
mitted in the Supreme Court, there was no need of 
a formal examination on his application for admis- 
sion in the Court of Chancery. He was also of 
opinion that if a man showed himself unqualified to 
practice, the public would soon discover it, and de- 
sert him —an opinion from which observation leads 
us to dissent. When Mr. Kirkland applied for ad- 
mission, he called at the Chancellor’s house, and 
found him shaving himself. The Chancellor asked 
him if he knew his 90th rule. The applicant re- 
plied that he did not. ‘‘Go to my brother Moss,” 
— Moss was the Register —“ and he will give you 
your license.”” Mr. Levi Beardsley had a similar 
experience, except that he proved rather better 
qualified than Mr. Kirkland, for he was able to say 
that he had bought the Chancellor’s rules, and was 
going to readthem. At least one story told of the 
Chancellor would indicate that he sometimes regret- 
ted his leniency in this regard. He had been much 
annoyed by the irregular practice of a solicitor, 
who resided in Troy, and who was more vigorous 
and energetic than learned, and one day a friend 
found him fuming and talking to himself in violent 
terms of disparagement of this solicitor. ‘‘ Well, 
Chancellor,” said his friend, ‘‘why did you let him 
in your court?” ‘‘Let him in, let him in, sir?” re- 
plied the Chancellor, impatiently ; ‘‘ I didn’t let him 
in, sir; he broke in, sir; he broke in.” 

The only picture we have been able to find of 
Kent upon the bench, is contained in one of Story’s 
letters, written in 1807, before Kent had attained 
his greatest fame. He writes: ‘‘ Kent’s celerity 
and acuteness struck me immediately. He seems to 
be a good lawyer, and dispatches business with 
promptitude, <A little too much haste, and a dispo- 
sition to interrupt, in some measure lessens the 
pleasure of seeing him. He has a careless manner 
of sitting, which, though rather ungraceful, was 
pleasant to me. It seemed to be the ease of a man 
who felt adequate to the exigencies of his station. 
On the whole, if he be not a very great man, I am 
satisfied he is not humble in his acquirements.” 
These two great men became the warmest friends 
and mutual admirers. Their correspondence shows 
the hearty good will and entire absence of envy of 
both. Kent was always a generous man in his esti- 
mate of others. 

Kent’s two chief idols were his library and his 
wife “Betsey.” He consulted both frequently. 


His library was one of the largest in the country, in 
its day, and every book was profusely annotated. 





These books descended to his accomplished son, 
Judge William Kent, who increased the department 
of criminal trials, until it formed an unrivalled and 
most curious collection. Mrs. Kent must have been 
a woman of sound sense as well as great amiability, 
for her husband did not scruple to confess that he 
sometimes ‘‘ took her opinion,” and the great har- 
mony of their domestic life was one of the most 
beautiful circumstances of the Chancellor’s career. 
The following story is sometimes told of Kent, and 
sometimes of Judge Cowen, who was also in the habit 
of talking over his cases with his wife. On coming 
home from court one day, the Chancellor said to his 
wife that he had been trying a troublesome ques- 
tion,—whether a certain cooking-stove was a fix- 
ture. ‘* Well,” asked the practical woman, “ does 
it bake well?” “Yes, I believe so,” was the reply. 
“ Then it’s a fixture, or ought to be,” said the good 
lady, unhesitatingly. An opinion in which all those . 
who had experienced the difficulty, common at that 
day, of getting stoves to ‘‘ bake well,” would un- 
doubtedly have concurred. The Chancellor was 
fond of a glass of wine, and of martial music. He 
was passionately fond of geographical researches, 
and prided himself on being a better geographer 
than lawyer. He must have forgotten his geogra- 
phy, when in a letter to Thomas Washington (16 A. 
L. J. 41), he says, that when he resided at Albany, 
he took ‘‘ daily delightful country rides among the 
Catskill or the Vermont mountains,”—or else he 
had a remarkably fast horse. 

Such was the simple, unpretentious, unselfish 
conscientious career of America’s wisest lawyer,— 
a man of whom Wirt said that he knew more law than 
most of the other judges in the United States put to- 
gether. God spared his life, so lovely and so honored 
to aripe old age, and granted him the unimpaired use 
of his faculties. As he had nurtured the infancy of 
the Court of Chancery, so he survived to stand by 
its grave. His last days were spent in the service 
of his fellow-men. In the first edition of his Com- 
mentaries published after his death, we discover 
notes which must have been written by him within 
afew months of his decease. The future genera- 
tions of lawyers, who will derive their surest and 
deepest knowledge of the law from his Commen- 
taries, can find no better model for their own private 
and public conduct, than the republican simplicity, 
modesty, and purity of the author himself. The 
language of eulogy was in no wise prostituted in 
the address of the Albany Bar, on Kent’s re- 
tirement: ‘Still, the members of the Bar and 
your fellow-citizens cannot but deeply deplore 
the loss of a learned and upright judge, who 
has marked the great outlines of our judicial 
system, and whose decisions have elevated the char- 
acter of our courts to a high rank in the nation; of 
an accomplished scholar, whose various learning 
has been devoted to the illustration and embellish- 
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ment of legal science; of a warm and generous pa- 
tron of young men, encouraging them in the career 
of usefulness by his kindness, and stimulating their 
ambition by his example; of a gentleman, exhibit- 
ing in his official intercourse the most accessible 
and unostentatious manners, neither affected by 
dignity of station nor rendered overbearing by the 
exercise of power; of a moralist, whose pure and 
incorruptible mind has been a constant terror to 
dishonesty and fraud.” The record of this spotless 
and amiable life stirs even in us, who never knew 
him, a feeling of personal affection, such as inspired 
the honeyed utterance of Ogden Hoffman, in mov- 
ing the resolutions of the bar of the city of New 
York, on his death, when he said: ‘‘I would love 
to linger upon the purity of his character; the 
truthfulness of his mind; the honesty of his purpo- 
ses; the child-like simplicity of his manners; the 
trusting confidence of his friendship; the gushing 
tenderness toward those who had been his compan- 
ions at the Bar and the sharers of his toils, —a ten- 
derness extended, as I have known and felt, even 
toward their sons, whose career he would watch 
and guide with a solicitude almost parental. I 
would love to linger on his devotion to the honor 
and character of our profession; upon the joy 
which every act or decision, that advanced or eleva- 
ted it, would inspire; upon his honest and virtuous 
indignation at every deed that soiled the ermine of 
the judge or stained the gown of the advocate.” 
Fortunate indeed is our country, and happy should 
those of our profession be, when the Englishman 
refers with just pride to his Mansfield and _ his 
Romilly, that we can point to our Story and our 
Kent,— their equals in genius and virtues! 


—_—¢—______ 


INSANITY CONSIDERED AS A DEFENSE IN 
CRIMINAL CASES. 


BY WILLIAM J. MANN. 


HAT is the nature and what the test of that 

insanity which the law recognizes as a valid de- 
fense in criminal cases? This is one of those vexed 
questions of the law which it seems to be well nigh 
impossible to settle satisfactorily. It is a question 
upon which judges disagree, lawyers dispute, and 
medical experts wrangle. Yet while there has always 
been this element of uncertainty and seeming inability 
to grasp the problem, the slow and fitful progress of the 
law upon this subject is a study of no little interest. 
In the year 1723 occurred the trial of Arnold for shoot- 
ing at Lord Onslow. Arnold seems to have been of 
weak understanding from his birth. His habits were 
idle, irregular and disordered, and while at all times 
manifesting eccentricities of behavior, he was, at pe- 
riods, unequivocally mad. It was shown that, disre- 
garding the wishes and entreaties of his friends, he 
had lived alone in a desolate, partly-furnished house, 
and had been in the habit of lying about in barns and 
under hay-ricks. He was accustomed to curse and 
swear to himself for hours at a time, would laugh 





wildly without any apparent cause, and often dash 
the scanty furniture about the house. His sleep was 
troubled by fancied noises and apparitions. Among 
his other delusions, he believed that Lord Onslow was 
the cause of all the tumults and trouble that happened 
in the country, and seemed to fancy that he was the 
special object of his malevolence, declaring frequently 
that he sent his imps and devils into his room at night. 
His family and neighbors testified that they had for 
years considered and treated him as mad, but believ- 
ing him harmless, had allowed him to go at large. 
While in jail he manifested no sorrow for his act, and 
declared that it was better for him to die than to live 
so miserably. Such being the evidence, Mr. Justice 
Tracy charged the jury as follows: ‘It is not every 
kind of frantic humor or something unaccountable in 
a man’s actions that points him out to be such a mad- 
man as is exempted from punishment; it must be a 
man that is totally deprived of his understanding and 
memory, and doth not know what he is doing, no more 
than an infant, than a brute, or a wild beast; sucha one 
is never the subject of punishment.’’ Following this 
instruction the jury brought in a verdict of guilty, 
and Arnold, who was doubtless insane, must have been 
executed, had it not been for the intercession of Lord 
Onslow, who procured a commutation of his sentence 
to imprisonment for life. The language of this charge 
was in conformity to the rule laid down by Lord 
Hale, that partial insanity does not excuse a person 
from the consequences of his acts, and that only a 
total deprivation of reason can furnish such excuse. 
This, which Mandsley calls the wild beast theory, was 
the view of the law at this period, and was followed in 
all the cases for a number of years. In the year 1800 
the celebrated trial of Hadfield, for shooting at the 
King, in Drury Lane Theater, excited much attention 
and interest. It was proved that Hadfield had been a 
private soldier in the dragoon regiment, and that, in 
the year 1793, he had received a number of severe 
wounds which had caused a partial derangement of his 
mind, on account of which he was dismissed from the 
service. That since that time he had been subject to 
periodic attacks of insanity, and had been confined as 
alunatic. During these attacks he imagined that he 
had intercourse with God, and sometimes called him- 
self God or Jesus Christ. At times he committed acts 
of the wildest extravagance, and again he seemed to be 
rational and manifested no disorder of mind. For 
some days before the shooting he was greatly excited, 
used many blasphemous expressions, threatened to 
kill his child, a boy eight months old, of whom he was 
usually very fond, and manifested, generally, a marked 
derangement of mind. On the part of the Crown it 
was proved that he selected a favorable position for 
shooting at the King, waited some time for his arrival, 
and took a careful, deliberate aim. The prosecuting 
attorney laid down the established rule, that a total 
absence of memory and understanding could alone 
shield the prisoner from punishment, and appealed to 
the jury for a conviction on that ground. The cele- 
brated advocate, afterward Lord Erskine, who was 
defending Hadfield, exposed the absurdity and injus- 
tice of this theory in an address of great learning and 
eloquence. He showed that the insane frequently 
manifested the usual degree of intelligence and calm- 
ness on ordinary subjects, while at the same time, they 
entertained the grossest delusions in respect to par- 
ticular points. The prisoner was acquitted, though 
this, as has been truly said, was due rather to the 
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brilliancy of the advocate and the good sense of the 
jury, than to any change in the law. This trial, how- 
ever, and the attention which it created, seems to 
have had a modifying influence upon judicial minds. 
Accordingly, in the trial of Bellingham for the mur- 
der of Mr. Spencer Percival, in the year 1812, we find 
Lord Mansfield laying down the rule that the capa- 
bility of distinguishing between right and wrong is 
the test for determining the prisoner’s responsibility. 
Thus, the old theory of an entire absence of all men- 
tal power appears to have been discarded, and a gen- 
eral knowledge of tbe difference between right and 
wrong substituted in its place. It is interesting to 
note, that, had this test of knowledge of right and 
wrong been applied in the case of Hadfield, it would, 
very probably, have resulted in his conviction, since 
immediately after the shooting, he said, ‘‘that he 
knew perfectly well his life was forfeited, that he was 
tired of life and regretted nothing but the fate of a 
woman who was his wife, and would be his wife a few 
days longer, he supposed.’’ The law, however, did 
not, at this period, attain any degree of stability or con- 
sistency, and for a considerable number of years its 
course seems to have been vacillating and uncertain. 
In the year 1843 a great excitement was caused by the 
shooting of a Mr. Drummond, the private secretary 
of Lord Peel, by McNaughton. It was proved, at the 
trial, that McNaughton had entertained the delusion 
that Mr. Drummond was one of a number of persons 
whom he believed to be continually following him 
about, ruining his reputation and embittering his ex- 
istence. On the other side, it was shown that the pris- 
oner had attended to his ordinary business affairs 
shortly before the shooting, and had exhibited no 
marked change or evidence of impaired understand- 
ing in his ordinary conversation and actions. Having 
been acquitted upon the ground of insanity, the House 
of Lords, sharing in the general dissatisfaction and 
uneasiness occasioned by his acquittal, sent to the 
judges a series of questions concerning the law as re- 
garded the subject of insanity in criminal cases, in 
order that there might be some settled rule established 
which should serve as a guide for the future. In 
one of their replies appeared the following words: ‘* To 
establish a defense on the ground of insanity it must 
be clearly proved that, at the time of committing the 
act, the party accused was laboring under such a defect 
of reason from disease of the mind as not to know the 
nature and quality of the act he was doing, or if he 
did know it, that he did not know he was doing what 
was wrong.’ Here we find the theory of a general 
knowledge between right and wrong modified, and the 
element introduced that the prisoner must know the 
difference between right and wrong at the time of, 
and with regard to the particular act for which he is 
on trial, in order to render him responsible, and this 
test has been preserved to the present time. In reply 
to the question, “If a person under an insane delu- 
sion as to existing facts commits an offense in conse- 
quence thereof, is he thereby excused?’’ the judges 
said: ‘‘On the assumption that he labors under par- 
tial delusion only and is not in other respects insane, 
he must be considered in the same situation as to re- 
sponsibility as if the facts with respect to which the 
delusion exists were real. For example, if, under the 
influence of delusion, he supposes another man to be 
in the act of attempting to take his life, and he kills 
that man, as he supposes in self-defense, he would be 
exempt from punishment. If his delusion was that 





the deceased had inflicted a serious injury to his char- 
acter and fortune, and he killed him in revenge for such 
supposed injury, he would be exempt from punish- 
ment.’”” Mandsley, in quoting this answer, says: 
“Here is an unhesitating assumption that a man hay- 
ing an insane delusion has the power to think and act 
in regard to it reasonably; that, at the time of the 
offense, he ought to have and to exercise the knowl- 
edge and self-control which a sane man would have 
and exercise, were the facts with respect to which the 
delusion exists real; that he is in fact bound to be rea- 
sonable in his unreason, sane in his insanity.’”’ And 
Judge Ladd, in the case of The State v. Jones, tried in 
New Hampshire, referring toit,says: ‘It may be that 
mental disease sometimes takes a shape to meet the 
provisions of this ingenious formula; or if no such 
case has ever yet existed, it is doubtless within the 
scope of omnipotent power hereafter to strike with 
disease some human mind in such peculiar manner 
that the conditions will be fulfilled; and when that is 
done, when it is certainly known that such a case has 
arisen, the rule may be applied without punishing a 
man for disease. That is, when we can certainly know 
that, although the false belief on ‘which the prisoner 
acted was the product of mental disease, still that the 
mind was in no other way impaired or affected, and 
that the motive to the act did certainly take its rise in 
some portion of the mind that was yet in perfect 
health, the rule may be applied without any apparent 
wrong. But isa rule which can be safely applied in 
practice that we are seeking; and to say that an act 
which grows wholly out of an insane belief that some 
great wrong has been inflicted is at the same time pro- 
duced by a spirit of revenge springing from some por- 
tion or corner of the mind that has not been reached 
by the disease, is laying down a pathological and 
psychological fact which no human intelligence can 
ever know to be true, and which, if it were true, 
would not be law, but pure matter of fact.’’ In another 
of these answers the judges said: ‘‘ Notwithstanding 
the party accused did the act complained of with a 
view, under the influence of insane delusion, of re- 
dressing or avenging some supposed grievance or in- 
jury, or of producing some public benefit, he is, never- 
theless, punishable, if he knew, at the time of com- 
mitting such crime, that he was acting contrary to the 
law, by which is meant the law of the land.” This 
was a most extraordinary answer; for, in the first 
place, it is in direct conflict with one of the previous 
answers, since it is plain that the knowledge of right 
aud wrong and the knowledge of the law of the land 
are essentially different criterions of responsibility, 
and an insane person, while knowing an act to be con- 
trary to law, might, under the influence of a delusion, 
believe it both right and his duty to commit such act; 
and secondly, because a lack of knowledge of the law 
has never been regarded as a valid defense. Alto- 
gether the answers of these learned judges seem to 
have been contradictory in themselves, and neither to 
have evinced a very accurate knowledge of the disease 
under consideration, nor to have established any very 
just or wise rules. Nevertheless, the propositions 
which they contain have been in a great measure 
adopted by the tribunals of England, and while the 
judges have differed somewhat in their methods of. 
thought and expression, it is still true that these an- 
swers furnish a pretty correct view of the law as 1t is 
administered in the English courts. In the early his- 
tory of this country the same barbaric treatment of 
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the insane prevailed which darkens the pages of Eng- 
lish history. These unfortunates were regarded as 
under the influence of Satanic power and deemed 
worthy only of torture and death. In Gov. Win- 
throp’s history of New England, the case of Dorothy 
Talbye is mentioned, who was executed for killing 
her child. This poor creature was doubtless insane; 
but such an idea seems never to have crossed the gov- 
ernor’s mind, for he says of her that she was “so pos- 
sessed with Satan that he persuaded her by his delu- 
sions which she listened to as revelations from God to 
break the neck of her own child that she might free 
it from future misery.”” These words of one who 
well represented the intelligence and culture of his 
time, show the prejudice and ignorance which then 
prevailed in regard to this subject. Such were the 
days when the deranged and the maniacal were burned 
at the stake as witches. In 1785 a man by the name of 
Goss was tried and executed for killing his wife. He 
believed she was a witch, and that he was haunted 
by witches and wizards. He announced that he was 
the second Lamb of God, and claimed to be the brother 
of Jesus Christ. He avowed that the sheriff could 
never hang him, but that his Divine Father would 
interpose a protecting arm to shield him, and that 
thirty thousand males above fifteen years old would 
perish by the shock. 
(TO BE CONCLUDED. ] 
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EXEMPLARY DAMAGES. 


SUPREME COURT OF THE UNITED STATES — OCTO- 
BER TERM, 1875. 
THE MILWAUKEE AND SAINT Paut RAILWAY Com- 
PANY, Plaintiffs in Error, v. ARMS. 


In an action to recover damages for an topury received on 
defendant's road, by reason of a collision, the court 
charged the jury that, if they found the accident was 
caused by the gross negligence of the defendant's ser- 
vants, they might give to plaintiff punitive or exem- 
plary damages. Held, error. To justify punitive or 
exemplary damages, there must have been some willful 
misconduct, or that entire want of care which would 
raise the presumption of a conscious indifference to 
consequences. 

N error to the Circuit Court of the United States for 

the District of Iowa. 

Mr. Justice DAvis delivered the opinion of the 
court. 

This action was brought to recover damages for the 
injury received by Mrs. Arms by reason of a collision 
of the defendant's train of cars, upon which she was 
& passenger, with another train upon the same track 
moving in an opposite direction, which resulted ina 
verdict and judgment for $4,000. The plaintiffs in er- 
ror insist that they were severely dealt with in the 
court below, and that they are entitled to redress in 
this court. 

The bill of exceptions discloses this state of facts: 
Mrs. Arms, in October, 1870, was a passenger on de- 
fendant’s train of cars, which, while running at a 
speed of fourteen or fifteen miles an hour, collided 
with an engine on the sametrack. The jar occasioned 
by the collision was light and more of a push than a 
shock. The fronts of the two engines were demolished, 
and a new engine removed the train. This was all the 
testimony offered by either party as to the character 
of the -ollision and the cause of it, but there was evi- 
dence teuding to show that Mrs. Arms was thrown 
from her seat and sustained the injuries of which she 





complained. After the evidence had been submitted 
to the jury, the court gave them the following instruc- 
tion: “If you find that the accident was caused by 
the gross negligence of the defendants’ servants con- 
trolling the train, you may give to the plaintiff puni- 
tive or exemplary damages.” 

The court doubtless assumed that the mere fact 
that two railroad trains collide is, ipso facto, evidence 
of gross negligence on the part of the employees of 
the company, justifying the assessment of exemplary 
damages, for a collision could not well occur under 
less aggravated circumstances or cause slighter injury. 
Neither train was thrown from the track, and the ef- 
fect of the collision was only to demolish the fronts of 
the two locomotives. It did not produce the ‘‘ shock ” 
even which usually happens in case of a serious col- 
lision. The train on which Mrs. Arms was riding was 
moving at avery moderate rate of speed, and the 
other train must have been nearly if not quite sta- 
tionary. There was nothing, therefore, save the fact 
that a collision happened, upon which to charge negli- 
gence upon the company. This was enough to entitle 
Mrs. Arms to full compensatory damages, but the in- 
quiry is, whether the jury had a right to go further and 
give exemplary damages. 

It is undoubtedly true that the allowance of any 
thing more than an adequate pecuniary indemnity for 
a wrong suffered is a great departure from the princi- 
ple on which damages in civil suits are awarded, but 
although, as a genera! rule, the plaintiff recovers a 
mere compensation for his private injury, yet the doc- 
trine is too well settled now to be shaken, that exem- 
plary damages may in certain cases be recovered. As 
the question of intention is always material in an ac- 
tion of tort, and as the circumstances which aggravate 
the transaction are, therefore, proper to be weighed 
by the jury in fixing that compensation, it may well 
be considered whether the doctrine of exemplary dam- 
ages cannot be reconciled with the idea that compen- 
sation alone is the measure of redress. 

But jurists have chosen to place this doctrine on the 
ground not that the sufferer is to be recompensed, but 
that the offender is to be punished, and although the 
soundness of it has been questioned by some text- 
writers and courts, it must be accepted as the general 
rule in England and in most of the States of this 
country. 1 Redfield on Railways, p. 576; Sedgwick on 
Measure of Damages, 4th edition, chapter X VIII, and 
note, where the cases are collected and reviewed.* 

And it has received the sanction of this court. It 
was discussed and recognized in Day v. Woodworth, 18 
How. 371, but the rule was more accurately stated in 
the Philadelphia, Wilmington & Baltimore Railroad 
Company v. Quigley, 21 How. 213, which was an action 
against the company for libel. One of the errors as- 
signed was that the Circuit Court did not place any 
limit on the power of the jury to give exemplary dam- 
ages, if in their opinion they were called for. Mr. 
Justice Campbell, who delivered the opinion of the 
court, said: ‘“‘In Day v. Woodworth this court recog- 
nized the power of the jury in certain actions of tort 
to assess against the tortfeasor punitive or exemplary 
damages. Whenever the injury complained of has 
been inflicted maliciously or wantonly, and with cir- 
cumstances of contumely or indignity, the jury are 
not limited to the ascertainment of a simple compen- 
sation for the wrong committed against the aggrieved 
person. But the malice spoken of in this rule is not 
merely the doing of an unlawful or injurious act. The 
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word implies that the wrong complained of was con- 
ceived in the spirit of mischief or criminal indiffer- 
ence to civil obligations.’’ As nothing of this kind, 
under the evidence, could be imputed to the defend- 
ants, the judgment was reversed. 

Although this rule was announced in an action for 
libel, it is equally applicable to suits for personal inju- 
ries received from the negligence of others. The ag- 
grieved person is entitled to redress commensurate to 
such injuries, and in order to ascertain its extent the 
jury may consider all the facts which relate to the 
wrongful act of the defendant and its consequences to 
the plaintiff, but they are not at liberty to go further 
unless it was done willfully or was the result of that 
reckless indifference to the rights of others, which is 
equivalent to an intentional violation of them. In 
that case, the jury are authorized, for the sake of pub- 
lic example, to give such additional damages as the 
circumstances of the case require. The tort is aggra- 
vated by the evil motive, and on this rests the rule of 
exemplary damages. 

It is insisted, however, that where there is “ gross 
negligence,’’ the jury can properly give exemplary 
damages. There are many cases to this effect. The 
difficulty is that they do not define the term with any 
accuracy, and if it is made the criterion by which to 
determine the liability of the carrier beyond the limit 
of indemnity, it would seem that a definite meaning 
should be given to it. This the courts have been em- 
barrassed in doing, and this court has expressed its 
disapprobation of these attempts to fix the degrees of 
negligence by legal definitions. In The Steamboat New 
World v. King, 16 How. 474, Mr. Justice Curtis, in 
speaking of the three degrees of negligence, says: ‘It 
may be doubted if these terms can be usefully applied 
in practice. Their meaning is not fixed or capable of 
being so. One degree thus described not only may be 
confounded with another, but it is quite impracticable 
exactly to distinguish them. Their signification ne- 
cessarily varies according to circumstances, to whose 
influence the courts have been forced to yield until 
there are so many real exceptions that the rules them- 
selves can scarcely be said to have a general operation. 
If the law furnishes no definition of the terms gross 
negligence or ordinary negligence, which can be ap- 
plied in practice, but leaves it to the jury to determine 
in each case what the duty was and what omissions 
amount to a breach of it, it would seem that imperfect 
and confessedly unsuccessful attempts to define that 
duty had better be abandoned.’’ And some of the 
highest English courts have come to the conclusion 
that there is no intelligible distinction between ordi- 
nary and gross negligence. Redfield on Carriers, sec- 
tion 376. 

Lord Cranworth, in Wilson v. Brett, 11 M. & W. 113, 
said that gross negligence is ordinary negligence with 
a vituperative epithet, and the Exchequer Chamber 
took the same view of the subject. Beal v. South De- 
von Railway Company, 3 H. & C. 327. 

Grill v. General Iron Serew Collier Company (Law 
Reports, C. P., 1, 1865-6), was heard in the Common 
Pleas on appeal. One of the points raised was the sup- 
posed misdirection of the Lord Chief Justice, who 
tried the case, because he had made no distinction be- 
tween gross and ordinary negligence. Justice Willes, 
in deciding the point, after stating his agreement with 
the dictum of Lord Cranworth, said: ‘* Confusion 


had arisen from regarding negligence as a positive in- 
stead of a negative word. It is really the absence of 





such care as it was the duty of the defendant to use. 
Gross is a word of description and not of definition, 
and it would have been only introducing a source of 
confusion to use the expression gross negligence in- 
stead of the equivalent —a want of due care and skill 
in navigating the vessel, which was again and again 
used by the Lord Chief Justice in his summing up.”’ 

Gross negligence is a relative term. It is, doubtless, 
to be understood as meaning a greater want of care 
than isimplied by the term ordinary negligence, but 
after all, it means the absence of the care that was re- 
quisite under the circumstances. In this sense the 
collision in controversy was the result of gross negli- 
gence, because the employees of the company did not 
use the care that was required to avert the accident. 
But the absence of this care, whether called gross or 
ordinary negligence, did not authorize the jury to 
visit the company with damages beyond the limit of 
compensation for the injury inflicted. To do this 
there must have been some willful misconduct or that 
entire want of care which would raise the presump- 
tion of a conscious indifference to consequences. 
Nothing of this kind can be imputed to the persons in 
charge of the train, and the court, therefore, misdi- 
rected the jury. 

For this reason the judgment is reversed and a new 


trial ordered. 
———_———_—_—_- 


UNITED STATES SUPREME COURT DECISIONS. 


HE following decisions were announced in the 
Supreme Court of the United States, on Monday, 
March 20, 1876: 
CONSTITUTIONAL LAW. 

Tax on emigrants.—No. 880. Henderson & Hender- 
son v. The Commissioners of Emigration. Appeal 
from the Circuit Court for the Southern District of 
New York: and No. 663. The Commissioners of Emi- 
gration v. North German Lloyd.—These are the cases 
arising under the statutes of New York regulating 
emigration. The decision of the court, after an elab- 
orate review of the case, is, that the legislation is in 
conflict with the constitution of the United States, 
and therefore void. The court are of opinion that this 
whole subject has been confided to Congress by the 
constitution; that Congress can more appropriately 
and with more acceptance exercise it than any other 
body known to our laws, State or national; that by 
providing a system of laws in these matters applicable 
to all ports and all vessels, a serious question, which 
has long been matter of contest and complaint, may 
be effectually and satisfactorily settled. Whether in 
the absence of such action by Congress the States may 
by legislation protect themselves against actual pau- 
pers, vagrants, criminals and diseased persons arriv- 
ing in their territory from foreign countries, is not de- 
cided. The provisions of the New York statute, 
which concern persons who, on inspection, are found 
to be of this class, is held to be not properly before the 
court, because the relief sought is to the part of the 
statute applicable to all passengers alike, and is the 
only relief which can be given on this bill. The decree 
is reversed and an injunction ordered. In the other 
case, the proper injunction having been granted, the 
decree is affirmed. Mr. Justice Miller delivered the 
opinion. 

Regulation of emigration.—No. 478. Chy Lung v. 
The Commissioners of Emigration, etc. Error to the 
Supreme Court of California.—This case presented 
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the same general question as that decided in the fore- 
going case from New York, although the statute is 
different, in providing that the commissioners shall 
inquire whether any passenger is a lunatic, idiotic, 
deaf, dumb, blind, crippled or infirm, and is not ac- 
companied by relatives able to support him, or is likely 
to become a public charge, or has been a pauper in any 
other country, or is from sickness or disease, existing 
either at the time of sailing or when arriving, a pub- 
lic charge, or is likely soon to become so, or is a con- 
victed criminal, or is a lewd or debauched woman, 
and required not to allow them to land without the 
execution of a bond in each case by the master, owner 
or consignee of the ship against them becoming a pub- 
lic charge within two years. This law the opinion 
criticises at considerable length, citing cases of neces- 
sary exclusion under it which would be of great hard- 
ship, one of which was that the deaf, dumb and blind 
are excluded, though ever so rich, the same as if pau- 
pers. Another, that a woman who has repaired a past 
error by marriage, and who, with her children and 
husband, seek to land, may be excluded without sub- 
mitting to certain requirements, because she was de- 
bauched by her husband before marriage. In any 
view of the case the law is held to be void because in 
conflict with the federal constitution. The judg- 
ment is reversed, with directions to dismiss the per- 
sons in custody. Mr. Justice Miller delivered the 
opinion. 
DISTRICT OF COLUMBIA. 

No. 147. Barnes v. The District of Columbia, and 
Nos. 137 and 138. Error to the Supreme Court of the 
District.— In these cases it was held that the old cor- 
poration of Washington was chargeable with the care 
of the public streets and responsible for their condi- 
tion; that the municipality created under the act es- 
tablishing a board of public works, providing fora 
governor, legislature, etc., succeeded to all the duties 
aud responsibilities of the old corporation, all its de- 
partments being members, and the whole represent- 
ing the authority of Congress, the source from which 
the original charter emanated and all power proceeds. 
The duty of keeping the streets in repair is unquestion- 
able, and the municipality is not relieved from re- 
sponsibility by the fact that the board of public works 
was assigned the immediate charge and direction of 
the work, or because the governor and certain other 
officers were appointed by the president. That board 
was only a part of the machinery of the corporation, 
and was not independent of it. The judgments below 
are reversed, with directions to affirm the judgments 
of the Special Term upon the verdicts obtained. Mr. 
Justice Hunt delivered the opinion; dissenting, Jus- 
tices Swayne, Field, Strong and Bradley, on the ground 
stated by Mr. Justice Field, that the District of Colum- 
bia should not be held responsible for the neglect and 
omissions of officers it has no power to select or con- 
trol. 

REMOVAL OF CAUSE. 

No. 104. Gaines v. Fuentes. Error to the Supreme 
Court of Louisiana.— In this case it was decided that 
the defendant, being a citizen of New York, under the 
popular prejudice act of Congress, 1867, had the right 
to have the cause transferred to the Circuit Court of 
the United States, and that all proceedings in the 
State court after the motion to remove the cause were 
nullities, and that the subject-matter of the suit is of 
no consequence upon such a motion. Mr. Justice Field 
delivered the opinion; dissenting, Mr. Justice Brad- 





ley, with whom concurred the Chief Justice and Mr, 
Justice Swayne. 

No. 34. Arthur, collector, v. Cummings et al. Error 
to the Circuit Court for the Southern District of New 
York.—In this case it is decided that burlaps are sub- 
ject only to a duty of thirty per cent ad valorem, and 
are not to be considered as oil-cloth foundations and 
subject to a higher duty assuch. Mr. Justice Swayne 
delivered the opinion. 

REVENUE. 

No. 857. H. G. Angele, appellant, v. The Northwest- 
ern Mutual Life Insurance Company. Appeal from 
the Circuit Court of the United States for the District 
of Iowa.— Mr. Justice Clifford delivered the opinion 
of the court, reversing the decree of the said Circuit 
Court, with costs, remanding the cause, with direc- 
tions to enter a decree in favor of the complainant. 

No. 576. David F. Barney, appellant, v. The Steam- 
boat D. R. Martin, etc. Appeal from the Circuit Court 
of the United States for the Eastern District of New 
York.— Mr. Chief Justice Waite delivered the opin- 
ion of the court, dismissing the appeal in this case, 


with costs. 
—_—____——_ 


ESTOPPEL BY JUDGMENT. 


N Gould v. The Evansville and Crawfordsville Rail- 

road Co., just decided, the Supreme Court of the 
United States stated some general propositions as to 
estoppel by judgment which are of interest, although 
the points directly presented by the case are not im- 
portant. The action was brought in Indiana on a 
judgment recovered by the plaintiff against the de- 
fendant in the Supreme Court of New York. Pleain 
bar, a former judgment in defendant’s favor, rendered 
in the County Circuit Court of Indiana, for the same 
cause of action. It appeared that the judgment in 
the County Circuit Court was on demurrer to the 
declaration. Plaintiff demurred to the plea in bar, 
but the plea was held to be good. Mr. Justice Clifford, 
delivering the opinion of the court, said: 

‘Technical estoppels, it is conceded, must be pleaded 
with great strictness, but when a former judgment is 
set up in bar of a pending action, or as having deter- 
mined the entire merits of the controversy, involved 
in the second suit, it is not required to be pleaded with 
any greater strictness than any other plea in bar or 
any plea in avoidance of matters alleged in the ante- 
cedent pleading. Reasonable certainty is all that is 
required in such a case, whether the test is applied 
to the declaration, plea, or replication, as the party 
whose pleading is drawn in question cannot antici- 
pate what the response will be when he frames his 
pleading. 

“Cases undoubtedly arise where the record of the 
former suit does not show the precise point which was 
decided in the former suit, or does not show it with 
sufficient precision, and also where the party relying 
on the former recovery had no opportunity to plead 
it, but it is not necessary to consider those topics, as 
no such questions are presented in this case for decis- 
ion. Aside from all such questions, and independent 
even of the form of the plea in bar, the plaintiff makes 
several objections to the theory of the defendants, 
that the former judgment set up in the plea is a con- 
clusive answer to the cause of action alleged in the 
declaration. 

** First, they contend that a judgment on demurrer 
is not a bar to a subsequent action between the same 
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parties for the same cause of action, unless the record 
of the former action shows that the demurrer ex- 
tended to all the disputed facts involved in the second 
suit, nor unless the subsequent suit presents the same 
questions as those determined in the former suit. 

“Secondly, they also deny that a former judgment 
is, in any case, conclusive of any matter or thing in- 
volved in a subsequent controversy, even between the 
same parties for the same cause of action, except as to 
the precise point or points actwally litigated and deter- 
mined in the antecedent litigation. 

“Thirdly, they contend that the declaration in the 
former suit did not state facts sufficient to sustain the 
alleged cause of action, and that the present declara- 
tion fully supplies all the defects and deficiencies which 
existed in the said former declaration. 

“1. Much discussion of the first proposition is un- 
necessary, as it is clear that the parties in the present 
suit are the same as the parties in the former suit, and 
it cannot be successfully denied that the cause of ac- 
tion in the pending suit is identical with that which 
was in issue between the same parties in the suit de- 
cided in the County Circuit Court. Where the par- 
ties and the cause of action are the same, the prima 
facie presumption is that the questions presented for 
decision were the same, unless it appears that the 
merits of the controversy were not involved in the 
issue, the rule in such a case being, that where every 
objection urged in the second suit was open to the 
party, within the legitimate scope of the pleadings, in 
the first suit, and might have been presented in that 
trial, the matter must be considered as having passed 
in rem judicatum, and the former judgment in such a 
case is conclusive between the parties. Outram v. 
Morewood, 3 East, 358; Greathead v. Bromley, 7 Term, 
452. 

“2. Except in special cases, the plea of res judicata 
applies not only to points upon which the court was ac- 
tually required to form an opinion and pronounce 
judgment, but to every point which properly belonged 
to the subject of the allegation, and which the parties, 
exercising reasonable diligence, might have brought 
forward at the time. 2 Taylor’s Ey., § 1513; Hender- 
son v. Henderson, 3 Hare, 115; Stafford v. Clark, 2 
Bing. 382; Miller v. Covert, 1 Wend. 487; Bagot v. 
Williams, 3 B. & C. 241; Roberts v. Heine, 27 Ala. 678. 

“Decided cases may be found in which it is ques- 
tioned whether a former judgment can be a bar to a 
subsequent action, even for the same cause, if it ap- 
pears that the first judgment was rendered on demur- 
rer, but it is settled law that it makes no difference in 
principle whether the facts upon which the court pro- 
ceeded were proved by competent evidence, or whether 
they were admitted by the parties, and that the ad- 
mission, even if by way of demurrer to a pleading in 
which the facts are alleged, is just as available to the 
opposite party as if the admission was made ore tenus 
before a jury. Bouchard v. Dius, 3 Denio, 244; Per- 
kins v. Moore, 16 Ala. 17; Robinson, 5 Cal. 428; Aurora 
City v. West, 7 Wall. 99; Goodrich v. The City, 5 id. 573; 
Beloit v. Morgan, 7 id. 107. 

‘From these suggestions and authorities two propo- 
sitions may be deduced, each of which has more or less 
application to certain views of the case before the 
court: (1) That a judgment rendered upon demurrer 


to the declaration or to a material pleading, setting 
forth the facts, is equally conclusive of the matters 
confessed by the demurrer as a verdict finding the 
same facts would be, since the matters in controversy 





are established in the former case, as well as in the 
latter, by matter of record, and the rule is that facts 
thus established can never after be contested between 
the same parties or those in privity with them. (2) That, 
if judgment is rendered for the defendant on demurrer 
to the declaration, or to a material pleading in chief, 
the plaintiff can never after maintain against the same 
defendant, or his privies, any similar or concurrent 
action for the same cause upon the same grounds as 
were disclosed in the first declaration, for the reason 
that the judgment upon such a demurrer determines 
the merits of the cause, and a final judgment deciding 
the right must put an end to the dispute, else the liti- 
gation would be endless. Rex v. Kingston, 20 State 
Trials, 588; Hutchin v. Campbell, 2 W. Black. 831; 
Clearwater v. Meredith, 1 Wall. 43; Gould on Plead., 
§ 42; Ricardo v. Garcias, 12 Cl. & Fin. 400. 

‘* Support to those propositions is found everywhere, 
but it is equally well settled that, if the plaintiff fails 
on demurrer in his first action, from the omission of 
an essential allegation in his declaration which is fully 
supplied in the second suit, the judgment in the first 
suit is no bar to the second, although the respective 
actions were instituted to enforce the same right, for 
the reason that the merits of the cause, as disclosed in 
the second declaration, were not heard and decided in 
the first action. Awrora City v. West, 7 Wall. 90; Gil- 
man v. Rives, 10 Pet. 298; Richardson v. Barton, 24 


How. 188.” 
——_—_~_—__—_. 


RECENT ENGLISH DECISIONS. 
ACCESSORY. 


Accessory before the fact: manslaughter: fight: stake- 
holder.— Two men, having quarreled, agreed to fight 
with their fists, and to bind themselves to fight, each 
put down 1l., so that 2/. might be paid to the winner. 
The prisoner consented to hold the 2I., and pay it over 
to the winner. Otherwise he had nothing to do with 
the fight, and he was not present at it. There was no 
reason to suppose that the life of either man would be 
endangered. The men fought, and one of them re- 
ceived injuries of which he afterward died. The pris- 
oner having been informed who was the winner, but 
not knowing of the other man’s danger, paid over the 
2l. to the winner. Held, that the prisoner was not an 
accessory before the fact to the manslaughter of the 
man killed. The Queen v. Taylor, L. R., 2 Cr. Cas. 
Res. 147. 

FALSE PRETENSES. 

1. Evidence: previous frauds: guilty knowledge.— 
On the trial of an indictment for endeavoring to ob- 
tain an advance from a pawnbroker upon a ring by the 
false pretense that it was a diamond ring, evidence 
was admitted that two days before the transaction in 
question the prisoner had obtained an advance from 
a pawnbroker upon a chain which he represented to 
be a gold chain, but which was not so, and endeavored 
to obtain from other pawnbrokers advances upon a 
ring which he represented to be a diamond ring, but 
which, in the opinion of witnesses, was not so. This 
ring was not produced. Held, that the evidence was 
properly admitted. The Queen v. Francis, L. R., 2 Cr. 
Cas. Res. 128. 

2. Pretense: check given for goods: no balance at 
bank.— The prisoner was indicted for obtaining goods 
by (amongst others) the false pretense that certain 
checks were good and valid orders for the payment of 
their amount. It was proved that the prisoner ordered 
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goods of the prosecutors, and said he wished to pay 
ready money for them. He gave checks on a bank for 
the price, and took away the goods. The prisoner had 
shortly before opened an account at the bank, but had 
drawn out the amount deposited, except a few shill- 
ings. Various checks of his had been refused pay- 
ment, and he would not have been permitted to over- 
draw. He did not intend when he gave the checks to 
the prosecutor to meet them, but intended to defraud. 
Held, that there was evidence of the false pretense 
that the checks were good and valid orders for the 
payment of theiramount. The Queen v. Hazleton, L. 
R., 2 Cr. Cas. Res. 134. 


REGISTRATION OF BIRTH. 


Evidence: certified copy. — An extract from a regis- 
ter of births purporting to be signed and certified by 
a deputy-superintendent registrar, as the person in 
whose custody the register book is, is admissible in 
evidence on its mere production. The Queen v. 
Weaver, L. R., 2 Cr. Cas. Res. 85. 


ee 
BANKERS AS BROKERS. 


N Warren v. Shook, the Supreme Court of the United 

States recently decided the question whether li- 

censed bankers, who also do business as brokers, are 
liable to the additional tax imposed upon brokers. 

The plaintiffs were licensed bankers in the city of 
New York. They also bought and sold gold and 
stocks for others upon a commission paid to them for 
that service. On their own account they also dealt 
largely in gold and stocks. They have paid the taxes 
imposed by the revenue laws upon bankers. The gov- 
ernment agents imposed upon them and collected the 
taxes chargeable by law upon brokers. This included 
the tax of one-twentieth of one per cent upon sales 
made by the plaintiffs on their own account, as well as 
upon sales made for others. It was to this that the 
plaintiffs object, and the present action was brought 
to recover back such taxes. 

Mr. Justice Hunt, who delivered the judgment of 
the court, after examining the provisions of the statute, 
said: *‘The contention of the plaintiffs is, that be- 
cause they hold a license as bankers, they are not lia- 
ble to the duty of one-twentieth of one per centum on 
sales made on their own account. This is based upon 
the words of section 79, subdivision 9, that all persons, 
etc., except such as hold a license as bankers, shall be 
liable to this duty on sales made for themselves as well 
as others, and upon the further suggestion that sec- 
tion 99 does not coutain the words ‘for themselves 
and others.’ We agree with the statement of Mr. 
Justice Grier, in Fisk v. United States, 3 Wall. 445, that 
the idea of Congress would have been better expressed, 
if the words ‘for themselves or others,’ had been in- 
serted in section 99, rather than where they are now 
found. Still we find no difficulty in reaching the con- 
clusion that the tax in this case was properly imposed. 

“The intent of Congress to subject to taxation all 
sales made by those engaged in the business of brokers, 
is plain enough. When it was said (§ 99) ‘that all 
brokers and bankers doing business as brokers, shall 
be subject’ to the duties specified, it was intended to 
encompass the entire class of persons engaged in the 
business of buying and selling stocks and coir. Brokers 
were included by name and by definition. Bankers 
would not so certainly be embraced by the definition 
given in section 79, subdivision 1. To meet this possi- 








ble exception, it was enacted that when bankers 
should do the business of brokers, they should be sub- 
ject to the duty specified. In this manner brokers 
technically, and bankers doing the business of brokers, 
were made liable to the duty. If the right to tax 
bankers upon sales made for themselves rested on the 
seventy-ninth section alone, a plausible argument 
could be made in the plaintiffs’ favor, arising from the 
words ‘except such as hold a license as a banker.’ 
But when we read in section 99, ‘that all brokers 
and bankers doing business as brokers’ shall be sub- 
ject to the tax, and consider the statutory definition 
of a broker, the plausibility of the argument ceases. 
We have carefully considered the cases of The United 
States v. Fisk, 3 Wall. 445; The United States v. Cut- 
ting, id. 441, and Clark v. Gilbert, 5 Blatch. 330, but do 
not deem it necessary to comment upon them in de- 


tail.” 
a 


BOOK NOTICES. 
Writad. By « harrier at Law of Ogoode Hall, Toronte, 
R. Carswell, 1875, pp. 208. 

HE author of this little book has accomplished a 
difficult task in a very admirable manner— he 
has “‘ sugar-coated ’’ a large amount of law so as to 
render it pleasant to the nicest palate. Bya happy 
combination of dramatic treatment, colloquial style, 
humor and law he has clothed the dry skeleton of the 
law of travelers ‘‘ with life, color and complexion.” It 
was Gray’s opinion, that if Coke had been printed by 
Elzevir, and bound in twenty neat pocket volumes 
instead of one folio, one would have picked him up 
for an hour’s entertainment as one would Tully. And 
there is much in the remark —much that law-book 
publishers might ponder with profit were it not an ac- 
cepted canon of the craft that all artistic beauty — all 
elegance of type, and paper and binding is useless if 
not worse. However that may be, it is certain that had 
Coke been so pleasantly and entertainingly expressed 
as is this book, its circle of readers would have been 
much wider, and perhaps much wiser. The author 

thus gives his purpose: 

* An attempt is made in the following pages to combine 
instruction with entertainment, information with amuse- 
ment, and to impart knowledge while beguiling a few 
hours in a railway carriage or steamboat. Whilst it is 
hoped that the general public will peruse with interest the 
text, containing elegant extracts from ponderous legal 
tomes —gems from the rich mines of legal lore —and where 
in many cases the law is laid down in the very words of 
learned judges of England, Canada and the United States ; 
the notes —a cloud of authorities — the index and the list 
of cases are inserted for the special delectation of the pro- 
fessional reader.” 


In the first chapter he considers the law relating to 
“Driving.”” The Narrator’s newly wed wife has 
rushed into his library ‘frantic and breathless ’’ and 
exclaimed, ‘‘O, Eldon, that horrid John must be 
drunk! He took out the horse and sleigh this morn- 
ing, and when driving down Main street, he ran into 
Dr. Bolus’ cutter and knocked it all to pieces.’’ John 
was the servant, and ** Eldon” proceeds to lay down 
the law as to the non-liability of the master for a ser- 
vant’s misdoings when that servant is on a frolic of his 
own; but the wife finally informs him that she sent 
*John.’’ Several “ collateral’ incidents of ‘* John’s’’ 
performance are given, which serve to call up various 
questions of the law of the road; while, on a subse- 
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quent ride of ‘“‘ Eldon” and a brother lawyer, almost 
all other possible points of that law were discussed. 

Then “Eldon” goes a journey by railway —and 
makes it the occasion of setting forth the law of acci- 
dent insurance, signals at highway crossings, stations 
and starting, tickets, producing tickets or eviction, 
platforms and alighting, baggage, due care, accidents 
to travelers, injuries to passengers and employees, and 
telegrams and fire. 

He then takes a tour by stage, and the incidents of 
the trip give rise to a wonderful number of legal ques- 
tions which are clearly and tersely answered. Then 
comes a journey by boat, which includes hotel experi- 
ence, or the duties and liabilities of inn-keepers — law 
relating to carriers by water —including their duty 
and obligation as to wharfs and piers, treatment of 
passengers, obligation to carry, liability for baggage, 
etc., etc. 

The book is vivacious and entertaining from the be- 
ginning to the end, but it is none the less a thoroughly 
accurate, reliable and learned law book. The state- 
ments and assertions are all fortified by decisions of 
the English and American courts, and the author has 
gleaned the cases with great industry. It is in some 
respects the best law book extant on the subjects 
treated. 

The work is, we believe, to be re-published by Sum- 
ner Whitney & Company as the fourth volume of 
their interesting series of ‘‘ Legal Recreations,” and 
although originally published anonymously, the title 
page of the reprint will contain the name of its au- 
thor — Mr. R. Vashm Rogers. 


The New York Weekly Digest of Cases Decided in the United 
States Supreme, Circuit and District Courts, Appellate 
Courts of the several States, State and City Courts of 
New York and English Courts. Vol. I. New York: 
Mc Divitt, Campbell & Co., 1876 

The object and scope of this work is fully set forth 
in the foregoing title. It is issued weekly, and con- 
tains abstracts of from twenty to thirty cases, State 
or federal. The work on it seems to be conscientiously 
and carefully done, and we do not doubt the profession 
will find it useful. 


CORRESPONDENCE. 





Tue JupGEs’ Jury BIL. 
New York, March 18, 1876. 
To the Editor of the Albany Law Journal: 

Srr— My attention was recently called to a com- 
ment in your issue of March 11, on a bill intro- 
duced in the Senate, by me, relative to jurors in the 
city of New York. The bill is alleged to have been 
framed by and introduced at the request of the 
judges of the three Superior Courts in the city, and the 
criticism of your article is to the effect that the bill, 
being in opposition to art. 3, § 18, of the constitu- 
tion, prohibiting local bills of the above character, its 
composition by the judges and presentation mani- 
fested ignorance of recent constitutional provisions. 

The plain answer is that a bill of a similar charac- 
ter is incorporated in the report of the Revisors of 
the Statutes, now before the Judiciary Committee of 
the Senate, before which committee is also the bill 
above referred to, and the latter bill was introduced 
as a substitute for the Revisors’ chapter on the sub- 
ject, and the substitution has been alone urged before 
the Revisors and the above committee, and not the 
passage of the provisions as an original bill. 





By § 25 of above Article 3, it is provided that the 
above restriction as to a local bill such as above, ** shall 
not apply to any bill which shall be reported tu the Legis- 
lature by commissioners who have been appointed pur- 
suant to law to revise the statutes.” 

Yours, obediently, 
J. W. GERARD. 


[We do not see that this “ plain answer” puts the 
matter in any better light. The bill drafted by the 
judges was not ‘‘reported to the Legislature by’’ the 
Revision Commissioners, and was therefore not within 
the terms of § 25.—Eb. A. L. J.] 


SEDGWICK v. PLACE. 
RocHEsTeER, March 18, 1876. 
To the Editor of the Albany Law Journal: 

I find that Judge Nelson’s decision in Sedgwick v. 
Place, 1 Bank. Reg. 204, is cited by many of the courts 
of the highest jurisdiction and authority, to sustain 
the position that cases of involuntary bankruptcy are 
affected by it. This was decided in June, 1868. In or- 
der to prepare my opinion published, 3 Bankruptcy 
Reg. (Quarto Ed.) 78, I wrote the judge, whom I had 
known from my early boyhood, in respect to it. My 
opinion—3 Bank. Reg. 78, gives Judge Nelson’s decision 
in Sedgwick v. Place. Toshow you that I am accu- 
rate, Isend you herewith a copy of Judge Nelson’s 
answer to my inquiry. 

Yours respectfully, 
Jos. D. HusBanpns. Register. 


WASHINGTON, January 30, 1869. 


DEAR Srr.—Yours of the 27th inst. is received. I 
have made no decision as to assignments for the bene- 
fit of creditors previous to adjudication of Bankruptcy 
in cases of involuntary Bankruptcy. 

Very truly yours, 


Jos. D. Husbands, Esq. 
COURT OF APPEALS DECISIONS. 


‘HE following decisions were handed down in the 
Court of Appeals on Tuesday the 21st inst. : 

Judgment reversed and new trial granted, costs to 
abide the event —White v. Continental Nat. Bank, 
Faucett v. Nichols, Levy v. Burgess, Lutes v. Briggs 
and ano., Comr., etc., Boyle v. Lord, Voltz v. Black- 
mar, Voltz v. Blackmar.— Judgment affirmed with 
costs — Heermans v. Roberson; Briggs v. Partridge; 
Lathrop v. Bramhall; Morse v. Brockett; Morse »v. 
Brockett; Brockett v. Morse; March v. First Nat. 
Bank of Mobile; The Atlantic and Pacific Telegraph 
Co. v. Barnes; Cole v. Van Keuren; Dounce v. Dow; 
Barns v. Mott; Cagger v. Lansing; Vose v. Yulee; 
Baker v. Home Life Ins. Co.; Hubbard v. Gurney.—— 
Order of General Term reversed, and judgment of 
Special Term affirmed with costs — Helms v. Goodwill. 
——Order of General Term affirmed and judgment ab- 
solute for plaintiff on stipulation with costs — Wilson 
vy. Doran.— Order affirmed and judgment absolute 
for defendant on stipulation with costs — Mead v. The 
Westchester Fire Insurance Co.— Order of Supreme 
Court modified by deducting the amount awarded the 
respondent for costs and expenses of the reference, 
and limiting the allowance to $250 as and for the dam- 
ages by reason of the injunction without costs to 
either party in this court.— Lawton v. Green. 


8. NELSON. 








218 


THE ALBANY LAW JOURNAL. 














NOTES. 


E January number of The New Zealand Jurist 
contains, among other matters, a Law List from 
which it appears that there are 212 barristers and so- 
licitors in the Colony. —— The Address of ex-Gover- 
nor John T. Hoffman before the New York Association 
for the Advanc t of Sci and Art, on “ Lib- 
erty and Order,” has been issued in pamphlet form 
from the press of John F. Trow & Son, New York. 
— The Scottish Journal of Jurisprudence has been 
making light of the case of Tilton v. Beecher, or rather 
of the report of that case in “‘ three thick octavo vol- 
umes,’’ which unfortunately has succeeded in crossing 
the ocean. It admits the learning and eloquence dis- 
played at the trial, but pokes fun at the descriptive 
and dramatic head note to each day’s proceedings, at 
the minuteness of the reporter who informed the 
reader that ‘‘ Mr. Moulton crossed his legs, folded his 
arms in a Napoleonic manner and looked at the audi- 
ence,”’ that Mrs. Beecher’s forehead was “high and 
abnormal ;” at the exhibits, saying, ‘‘ Fancy a humor- 
ous poem entitled ‘French with a Master’ being read 
in any of our courts, to illustrate the morals of its 
author, or better still, a nursery rhyme commencing 
“ Baby bly 
Here’s a fly 
Let us watch him, you and I.” 
Finally our contemporary objects to the statement, 
** Here the town clock began striking,” adding, ‘‘ the re- 
port of the Edinburgh Time Gun is bad enough in its 
way; but why should any practicing lawyer be bored 
with the report of a town clock in America?”’ We give 
it up. The effect of ‘‘ Punch, brother Punch,” as de- 
scribed by Mark Twain, though like in kind, was pleas- 
ant and harmless in comparison with that produced 
by the Tilton-Beecher case. 





The judgment of the Court of Queen’s Bench in 
Wright v. The London and Northwestern Railway Co., 
which we noticed in Vol. XII, p. 51, holding that if, in 
a transaction of common interest, one man assist the 
servant of another, with the consent, direct or im- 
plied, of the master, and through the negligence of 
such servant he is injured by so doing, the master is 
liable, has been unanimously affirmed by the Court 
of Appeal. The facts of the case were given in the 
former volume. The defendant contracted to carry a 
heifer by train to a station on its line. On arriving at 
that station, the plaintiff, a traveler by the same train, 
assisted, with the assent of the station-master, to 
shunt the box in which the heifer was carried, and in 
so doing was injured. Lord Coleridge said: ‘‘ The 
plaintiff was not here a volunteer; if so, he would 
have been bound to take the risk; nor is his the case 
of a master and servant; if so, he could not have re- 
covered, as the master would not have been liable for 
the negligence of his fellow-servants; but it isa case 
where a railway company, who are bound to deliver 
certain goods, allow him to take part in that delivery, 
and they are bound to see that he is not injured.” 
Lord Justice James thought it would be a shocking 
state of the law if a person in the position of the 
plaintiff could not recover. Lord Justice Mellish, 
while distinguishing the present case from cases where 
the assistance is given for ‘‘mere amusement,”’ hints 
at further distinctions when he says, “I do not say 
that every person who is entitled to receive goods 
from a railway company is entitled to assist the ser- 
vants of the company, but there may be a case where 








such assistance would be reasonable; here it was 
manifest there was a difficulty in getting the goods 
shunted, and it is found in the case that it was the 
practice to allow persons who received cattle to assist 
in the delivery.’’ The case is clearly distinguishable 
from Flower v. The Pennsylvania Railroad Co., 69 
Penn. St. 210; S. C., 8 Am. Rep. 251, and The New 
Orleans Railroad Co. v. Harrison, 48 Miss. 112; 8. C., 
12 Am. Rep. 356. 


Important as it undoubtedly is that the liability of 
persons who make a present contract to deliver ata 
future time should not be limited by the introduc- 
tion of terms foreign to the contract, yet it is evident 
that cases may arise in which other considerations 
would prevail. This has happened in the case of 
Howell v. Coupland (33 L. T. Rep. N. 8. 832), in which 
a decision of the Queen’s Bench was affirmed by the 
Court of Appeal. The principle of the decision is, that 
where a man enters into a contract to deliver specific 
goods, and the performance of the contract has been 
rendered impossible by causes over which he has no 
control, such as the act of God, he will be excused for 
its non-performance. In Jones v. St. John’s College, 
23 L. T. Rep. N. S. 803, Mr. Justice Hannen said, 
with respect to the contract then in question: ‘It may 
be an unusual or an unwise contract to enter into, 
but there is no reason why a man should not enter 
into such a contract. Certainly if he does in direct 
terms enter intoa contract to perform an impossibility 
subject to a penalty, he will not be excused because it 
is an impossibility.”’ There was, however, no ques- 
tion respecting the delivery of specific goods in the 
latter case. After all, the question was one of con- 
struction. If the plaintiff absolutely contracted to 
deliver under all circumstances; if, in other words, 
the contract included a warranty to deliver, then the 
rule formulated by Mr. Justice Hannen would prob- 
ably have taken effect. 


We have received a copy of an interesting decision 
in bankruptcy, made on the 13th inst. by Hon. J. C, 
Parker, of the United States District Court for the 
Western District of Arkansas. The action, entitled 
Pickett v. McGarick, was brought by the assignee 
against the bankrupt to set aside his discharge and to 
recover of him the value of diamond studs, rings, etc., 
alleged to have been fraudulently withheld from the 
assignee. The defendant received his discharge in 
June, 1871; the suit was brought in June, 1874; the 
plaintiff alleging that he did not discover the fraud 
until July, 1872. The defendant pleaded the statute 
of limitations, though from the plea it was not clear 
whether he intended to rely upon section 2 or section 
34. The court held that section 2 did not apply to the 
case; that it applies only to cases where suit is brought 
in regard to property held adversely to the bankrupt 
and the assignee. It further held that the action 
could not be maintained under section 34, as it was 
not brought within two years from the date of the 
discharge. The court was of the opinion that the rule 
usually applied under ordinary statutes of limitation, 
that where an action is based upon fraud, the statute 
does not commence to run until the fraud has become 
known to the party injured, did not apply to the sec- 
tion in question, as its language was clear and pre- 
cise. The judge cited in support of his decision, Cirey 


v. Ripley, 4N. B. R. 503; Alston v. Rebinson, 9 id. 76, 
and Hay v. Howe, 108 Mass. 502, and expressly dis- 


sented from Jutge Taft’s decision to the contrary in 
Perkins v. Gray, 3 N. B. 
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CURRENT TOPICS. 


|= course of our government and our courts in 

regard to the trial of extradited criminals is 
calculated to discourage future improvements in the 
law of extradition, if not to compel other govern- 
ments to abandon treaties already in existence be- 
tween them and us. The government of Great 
Britain refuses, it is said, to surrender Winslow un- 
til our government shall give some guaranty that he 
will be prosecuted only for the offense for which 
extradition is procured. This is, as we have fre- 
quently maintained, entirely just and reasonable; 
nevertheless, our Department of State, with charac- 
teristic blindness to the new and better views of in- 
ternational intercourse, refuses, bluntly, to comply 
with this condition of Great Britain. Now, the 
treaty of 1842, which contains the provisions relat- 
ing to extradition between Great Britain and this 
country, has no limitation of the kind indicated. 
But, if there is any common-law of nations, we 
should suppose that it would supply the deficiency. 
If our government refuses to comply with the con- 
dition that an extradited person shall be tried only 
for the offense for which extradition is procured, 
we do not believe that we shall long be able to 
maintain extradition treaties with other governments 
at all. In this connection it may be well to notice 
that Judge Benedict has decided that Lawrence, 
whose extradition was procured from England, may 
be tried for any offense whatever, irrespective of the 
manner in which he was brought into the jurisdiction 
of the courts. We repeat, that, if such counsels are to 
prevail in the Department of the State, and such 
opinions in the courts, we shall soon find that no 
government will care to keep up extradition rela- 
tions with us. 


The decisions in what are known as the Grant 
Parish and Kentucky cases, arising under the En- 
forcement Act of May 31, 1870, are of considerable 
importance. The opinions in these cases were de- 
livered by Chief Justice Waite, and clearly surpass 
any other of his legal performances since he began 
to sit on the bench of the United States Supreme 
Court. From the opinion in the Kentucky case — 
United States v. Reese et al. —it appears that an in- 
dictment was found against the defendants, as in- 
spectors of election, for refusing to receive the vote 
of acolored man. The Supreme Court decides that 


Vor. 13.— No. 14. 





the language of the penal clause of the Act in ques- 
tion is too general, and covers offenses which the 
federal government has no power to punish; and 
that this clause being void in part is void in toto. 
The language of the Chief Justice on this point is 
noteworthy as being applicable to many provisions 
‘of the statute law, both State and National. He 
says: ‘‘It would certainly be dangerous if the Leg- 
islature could set a net large enough to catch all 
possible offenders, and leave it to the courts to step 
inside and say, who could be rightfully detained, 
and who should be set at large. This would to 
some extent substitute the judicial for the legisla- 
tive department of the government. The courts 
enforce the legislative will when ascertained, if with- 
in constitutional grants of power. Within its legiti- 
mate sphere Congress is supreme, and beyond the 
control of the courts; but if it steps outside of its 
constitutional limitations, and attempts that which 
is beyond its reach, the courts are, authorized to, and 
when called upon in due course of legal proceed- 
ings must, annul its encroachments upon the re- 
served power of the States and the people. To 
limit this statute in the manner now asked for would 
be to make a new law, not to enforce an old one. This 
is no part of our duty. We must, therefore, decide 
that Congress has not as yet provided by appropri- 
ate legislation for the punishment or the offense 
charged in the indictment.” 


A bill has been introduced in the New York 
Assembly to compensate counsel in felony cases, 
when the person arraigned is unable, or has no 
means, to employ counsel. Such counsel shall be 
assigned by the court, and shall receive such com- 
pensation as the presiding judge shall certify to be 
proper. We can imagine with what indignation, if 
not horror, the non-professional press will view this 
bill if they happen to discover it. Especially will 
the ‘‘man up in the tower” at the Tribune office 
breathe forth vengeance upon such a measure, and 
use up any quantity of brain power in the endeavor 
to demonstrate that it was right for the late Rev- 
erdy Johnson to offer his services to the editor of 
the Tribune, when he was arrested in Washington, 
but that in generalit is wrong for accused persons 
to have counsel — or at least that if it is right for 
such persons to have counsel, they or their friends 
must pay for the services, and the counsel must not 
defend them mzch, only a little, and only so far as 
counsel think their clients innocent. We can ima- 
gine how a certain class of journalists would attack 
this bill on the ground that it would compel justice 
to defeat itself, by purchasing for alleged criminals 
the power to shield themselves. And yet, there are 
many of the ablest and most honorable men in the 
legal profession, who think it both desirable and 
expedient that every accused person should have 
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the best possible defense, and that, if the accused is 
not able to bear the expense of counsel, the people 
ought to furnish the means for a reasonable defense. 
Such is the lawyer’s idea of justice. ‘ 


Scientific experiments in court are novel; but they 
must be regarded as excellent facilities for produc- 
ing evidence. In the case of Funcke v. New York 
Mutual Life Insurance Co., recently tried in the Su- 
perior Court of New York city, a question arose as 
to the alteration of a check. In proof of the alter- 
ation, Prof. Doremus was called, who exhibited 
photographs of the check, in which were various 
marks not visible on the check itself. These were 
due, he thought, to erasures or obliterations, the 
salts of iron in ink being very sensitive to the photo- 
graphic process. The witness showed the process 
by which the obliteration of the ink marks is accom- 
plished. The paper was dipped in chlorinated 
water, and in a very short time all trace of the writ- 
ing had disappeared. The witness then held the 
paper over the vapor of sulphide of ammonium, 
when the trace of iron still remaining in the paper 
was immediately made visible in the darkening 
of the place where the lines had been, and the for- 
mation of the characters that had been written on 
the check. The scientific evidence brought forward 
by the witness was applied to the case at bar, and it 
was held, that it showed the alteration alleged in the 
check. All this goes to show that, if chemistry is 
made available by rogues to cheat others by the al- 
teration of negotiable instruments, the science of 
chemistry is also to be relied upon to detect the 
alteration. 


The United States Supreme Court in the “ Head- 
Money Cases ”— Henderson v. Mayor of New York 
and Commissioners v. North German Lloyd — has de- 
cided an important principle. These cases involve 
the constitutionality of the laws of New York, and 
of Louisiana, imposing a tax on ship-masters for 
landing persons transported from foreign ports. It 
was held, that the provisions of the State laws were 
regulations of commerce, and not police regulations. 
This decision encroaches upon the doctrine that 
where the federal government has not acted in a 
matter under its control, the State governments 
may act. Miller, J., who delivered the opinion in 
these cases, referred to the fact that it had been 
argued, that there is a kind of neutral ground, 
especially in matters relating to the regulation of 
commerce, which the States may occupy, so that 
their legislation may be valid so long as it interferes 
with no act of Congress, or treaty of the United 
States. But the learned justice said, that ‘‘a regu- 
lation which imposes onerous conditions on those 
engaged in active commerce with foreign nations, 
must of necessity be national in its character ; it is 





more than this, for it may properly be called inter- 
national.” It was further held, that, if there be a 
class of laws which may be valid, when passed by 
the States, until the same ground is occupied by a 
treaty or an act of Congress, the statutes under 
review were not of that class. 


Lord Chancellor Cairns has introduced a bill into 
the British Parliament upon the subject of crossed- 
checks. The history of the device of crossing 
checks in England is an interesting one. In 1856 a 
bill was passed, providing that a check appearing 
upon the face of it to be crossed could not be paid 
except through some banker. But under this law 
the crossing was frequently obliterated, whereupon 
the payment was no longer subject to the conditions 
indicated by crossing. In 1858 an act was passed, 
providing that the crossing was a material part of 
the check, and making its alteration or obliteration 
a forgery. And in the recent case of Smith v. Union 
Bank, it has been held that a banker, who pays a 
check, payable to order, to a bank whose name was 
not in the crossing, is nevertheless exempt from lia- 
bility to the original holder from whom the check had 
been stolen. The ground of the decision seems to 
have been that the former holder could not sue, be- 
cause he had sustained no damages. The court in- 
timated that the English statute was only intended 
to protect the drawer. By the proposed act intro- 
duced by Lord Cairns, it is provided, that ‘‘a per- 
son taking a check spec’ally indorsed shall not have 
and shall not be capable of giving a better title to 
the check than the person from whom he took it 
had.” ‘But a bunker to whom a check is crossed 
specially, and who has in good faith and without 
negligence received payment of such check for a 
customer, shall not, in case the title to the check 
prove defective, incur any liability to the true 
owner of the check by reason only of his having 
received such payment.” It will be noticed that 
the provision is limited to checks crossed specially. 
Bankers in this country are often requested to 
“cross” drafts on England. Under the decision in 
Smith v. Union Bank, this device afforded little 
protection, but it is hoped that the new act will 
afford ample security. 


The repeal of the bankrupt act is not regarded 
with favor by many of the leading merchants and 
other business men of the country. The repeal bill 
seems to have passed the House of Representatives 
without much consideration. The Senate will 
doubtless give the matter greater deliberation; and 
we should suppose that the repeal bill would not pass 
that branch of the national legislature. What the 
bankrupt law needs is judicious amendment, to con- 
form it to the recently-developed needs of the busi- 
ness community. A law uniform in its operation 
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throughout the United States, and which secures to 
creditors an equal division of the assets of insolvent 
debtors, and to honest insolvents a full discharge 
upon proper terms, is much preferable to the chao- 
tic State legislation on the subject. If the present 
law were amended so as to be less cumbersome and 
expensive in its operation, we believe it would be 
quite satisfactory. 
a 
NOTES OF CASES. 


T™ liability of Sleeping-Car Companies for loss 
of passengers’ property is becoming more and 
more a question of legal importance. In Palmeter 
v. Wagner, 11 A. L, J. 149, it was held in the Marine 
Court of New York, that a sleeping-car company 
was not an insurer or innkeeper, but was bound to 
use reasonable care to protect the passenger’s prop- 
erty while asleep. In Welch v. Pullman Palace Car 
Co., 17 Abb. (N. 8.) 352, it was held that, where a 
passenger in a sleeping-car went to bed and placed 
his overcoat in a vacant birth over that in which he 
slept, he could not recover for its loss. Shelden, J., 
advanced the doctrine in this case that ‘‘ the traveler 
voluntarily, and not of necessity, availed himself 
of what was placed before him for his comfort, 
and he cannot cast the burden of care and diligence 
upon the defendant.” The United States Circuit 
Court in Tennessee recently decided the case of 
Plum v. Pullman Sleeping-Car Co, It was there held 
that the company was not liable as an innkeeper, or 
common carrier. But it was said that ‘ sleeping- 
car companies must take reasonable care of their 
guests and property, especially while said guests 
are asleep.” In that case the plaintiff alleged that 
he had been robbed of $3,000; but the court held 
that he was not entitled to recover for more than a 
reasonable amount for his traveling expenses. The 
verdict was for $100. In Pullman Palace Car Co. v. 
Smith, 15 Am. L. Reg. (N. 8.) 95, it was also held 
that sleeping-car companies are not innkeepers or 
common carriers. The true rule would seem to be 
that the sleeping-car company is liable for the want 
of reasonable care in the protection of the property 
of its guests. As to the measure of damages, 
where property or money is not intrusted specially 
to the custody of the company, it would seem that 
the liability would only extend to a reasonable 
amount of paraphernalia, and to such an amount 
of money as the traveler required for his expenses. 


In United States v. Newcomb, the U. 8S. District 
Court (E. D.) of Pennsylvania held that the act 
of Congress of March 1, 1875, enacted that all per- 
sons within the jurisdiction of the United States 
shall be entitled to the full and equal enjoyment of 
the accommodations, advantages, facilities and 


privileges of inns, public conveyances on land or 
water, theaters and other places of public amuse- 





ment, subject only to the conditions and limitations 
established by law, and applicable alike to citizens 
of every race and color, was a valid exercise of the 
legislative power vested in Congress under the four- 
teenth amendment to the Constitution of the United 
States, which makes all persons born or naturalized 
in the United States, and subject to the jurisdic- 
tion thereof, citizens of the United States. In this 
case the clerk at an inn refused the accommodations 
of the house to a traveler by reason of his color. 
Held, that the clerk was liable to indictment and 
punishment under the act of Congress above referred 
to. This act may be valid so far as carriers of passen- 
gers and innkeepers are concerned; but it seems to 
us that it cannot be so in the case of keepers of 
places of amusement if, as has been decided, they 
are not bound to admit all who may apply, and may 
regulate the prices and conditions of admission to 
suit themselves. It has even been held that the 
keeper of a theater may revoke the license contained 
in a ticket which he has sold. That being the case 
the act of Congress would appear to be nugatory as 
to this class of persons; for any person can be re- 
fused admission to a place of amusement, irrespect- 
ive of the grounds of refusal. 


The Chancery Division of the English High Court 
of Justice in Laker v. Hordern, 34 L. T. Rep. (N. 8.) 
88, held that illegitimate daughters were entitled 
to take under a will as persone designate, under the 
following circumstances: H. and L. lived together 
as husband and wife for many years without being 
legally married, They had three illegitimate female 
children. In 1857 H. and L. were legally married, 
and in 1859 H. made his will, giving certain per- 
sonal estate to trustees upon trust for his wife L. 
for life, and after her death, “for all my daughters 
who should attain twenty-one years or marry.” H. 
never had any other children and died in 1861. 
The children had always lived with their parents, 
and were spoken of and introduced as their daugh- 
ters. Held, that the illegitimate daughters of H. 
were sufficiently described in the wills, and were en- 
titled to the bequest. The question in cases of this 
character is, whether upon. the contents of the will 
it is possible to say that the testator could mean at 
the time of making the will any but illegitimate 
children. Lord Eldon in Wilkinson v. Adam, 1 V. 
& B. 422. In this latter case under a devise by a 
married man, having no legitimate children, “tothe 
children which I may have by A. living at my 
decease,” issue, who had acquired the reputation of 
being his children by A. before the date of the will, 
were held entitled as upon the whole will intended, 
and sufficiently described. In Lepine v. Bean, L. R., 
10 Eq. 170, it was held that an illegitimate child took 
under a gift to ‘‘all and every my children,” the 
testator having no legitimate children, 
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EXEMPTIONS FROM TAXATION. 


1. The class of exemptions which we will now ex- 
amine arise from express provision of the Stat- 
utes of the State, where the constitution of the 
State does not prohibit exemptions. Where there 
is no such prohibition, it is the peculiar province of 
the Legislature to determine what subjects shall 
bear the burden of taxation, and what subjects 
shall be exempt. 

It is the duty of all citizens who enjoy the pro- 
tection of a government, either in their persons or 
property, to contribute to payment of the expenses 
of the government that affords this protection, and 
it is not to be inferred that the legislature has dis- 
criminated among the citizens of a State, and vio- 
lated so salutary a principle. Exemptions from taxa- 
tion are never presumed, or implied, and it is re- 
quired of those who claim such a privilege, to show 
that such was the intention of the legislature, and 
such intention must appear in terms clear and ex- 
plicit. State of Delaware v. Bank of Smyrna, 2 
Houst. 99-118; The Delaware Railroad Tax,18 Wall. 
225; Bank of Pennsylvania v. Corinth, 19 Penn. St. 
144. A statute imposing tax on ‘‘all corporations 
not paying a tax upon dividends under existing 
laws” includes a corporation paying a tax on capital 
stock at arate of one and one-half mills for every 
one per cent of dividend ; the latter is a tax measured 
Phe- 
nix Iron Oo. v. Corinth, 59 Penn. St. 104. In a State 
which had a large part of its territory along the Mis- 
sissippi overflown and submerged, an act exempting 
from taxation fora certain period submerged lands, 
was held not to apply to owners of town lots, but 
only to those whose farms or improvements were 
submerged and the crops destroyed. Wetlig v. 
Bowman, 47 Til. 17. The Mayor and Aldermen of 
Mobile had a charter for supplying the city with 
water; they granted to Stein the sole right to supply 
the city with water for twenty years, the works to 
be erected at his own expense on a lot in the city to 
be purchased by him, the city to have free use of 
water for certain purposes; he had a right to charge 
water rates of all persons. The city by a general 
ordinance imposed an ad valorem tax on all real and 
personal property of four-tenths of one per cent. 
Stein’s property, independent of the privilege of 
supplying the city with water, was valued at 
$8,000, with it at $75,000. He claimed that he 
should be taxed only on $8,000. The court held 
that the value of property is to be estimated with 
reference to the advantages or profits that may be 
derived from it; an intangible right or privilege, 
attached to tangible property, must therefore be con- 
sidered, in estimating the value of that with which 
it is connected; that the right of taxation is essen- 
tial to all governments, as well a city with limited 
powers as any other, and it is never to be presumed 


by dividends only, not atax on the dividends. 





that this rightis abandoned or surrendered, unless it 
clearly appears that such was the intention. 
Stein v. City of Mobile, 17 Ala. 234. But it is said 
in Wisconsin, that the rule, that statutes creating 
exemptions are to be strictly construed, does not ap- 
ply, where the legislature commutes the amount of 
tax imposed in the usual manner upon railroads, for 
a certain percentage upon their annual income; the 
percentage is regarded as a fair equivalent for the 
taxes released. The construction in such a case 
should not be strict against the company, nor lib- 
eral to the public, but a fair and liberal construction 
for the company. Milwaukee R. R. Co. v. Board, ete., 
of Crawford County, 29 Wis. 116. 

2. Colleges, Seminaries, Literary Societies.—A stat- 
ute which exempts ‘‘ Colleges, incorporated acade- 
mies and other seminaries of learning” does not 
include buildings erected and used for private unin- 
corporated seminaries of learning. Chegary v. Jen- 
kins, 13 N. Y. 220. So a statute exempting from 
taxation any ‘‘ Literary Institute ” does not include a 
private boarding-school, nor do exemptions of prop- 
erty used for schools include private schools. India- 
napolis v. MeLean, 7 Ind. 328. Where the property 
of literary institutions, or all their property used 
for literary purposes, is exempt, and a house is 
erected on the land of the college and occupied by 
one of the professors of the college at an annual 
rent, it is subject to taxation, it said in one of the 
cases it would be otherwise if the house was occu- 
pied free of rent. Pierce v. Cambridge, 2 Cush. 611; 
Kendrich v. Farquhar, 8 Ohio, 189. In New Jer- 
sey, under a statute exempting the property of 
‘*all colleges, academies and seminaries of learning,” 
the houses and lots provided for residence of the 
president, professors and stewards as part of their 
compensation for official services, are included. 
But a building owned by the college, and occupied 
as a grammar school by a person who pays an an- 
nual rent therefor, is not exempt, although it aids 
the college incidentally in preparing young men 
for the college. State v. Ross, 4 Zabr. 497. An ex- 
emption in general terms of all the property of a 
college or other literary institution extends only 
to the property actually used by the institution for 
its legitimate purposes. Sometimes the exemption 
is in express terms of such property only as is used 
for literary purposes, but the same rule has been 
applied, whether the terms are express or general. 
Cincinnati College v. The State, 19 Ohio, 110; 
Wyman v. St. Louis, 17 Mo. 335; Detroit Young 
Men’s Society v. Mayor of Detroit, 3 Mich. 172; State 
v. Ross, 4 Zabr. 497; State v. Elizabeth, id. 103. 
The case in 4 Zabr. 103, was that of the Elizabeth 
Library Association, incorporated ‘‘to establish a 
library with a view to advance the interests of learn- 
ing generally.” A small portion of the building was 
occupied by the association, the remaining portions 
of the building were rented out to different persons 
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and occupied for business operations; store-keepers, 
secret societies, lecturers and political conventions 
used it. The charter of the association exempts 
from the payment of taxes on its property. The 
exemption applies only to such property as is neces- 
sary to the purposes for which the association was 
created. And where its funds are used for specula- 
tion or a direct profit, and not for the specific pur- 
poses contemplated by the charter, such property is 
liable to taxation, although the ultimate appropria- 
tion of such profits may be to the object specified. 
So in the case from Ohio, a portion of the college 
building was used as a Merchants’ Exchange, and 
other portions for miscellaneous purposes; the fact 
that the rents were applied to college purposes did 
not exempt those portions of the building not used 
exclusively for college purposes. In a similar case 
in Michigan, the court say, only such distinct tene- 
ments as are actually occupied by such institutions 
for the purposes of their creation are exempt. The 
proper mode of assessing such property is to deduct 
the value of the part actually occupied from the 
value of the whole estate, and the society or col- 
lege should be assessed for the value of the prop- 
erty thus ascertained. Under a statute in Massa- 
chusetts, exempting from taxation the personal 
property of literary, benevolent, charitable and 
scientific institutions, incorporated, and real estate 
owned and occupied for the purposes of the institu- 
tion, a farm, and farming stock, owned by a col- 
lege, and kept solely to supply board to its students 
at actual cost was held exempt, although a portion 
of the land waste and swampy was not used for any 
purpose. Wesleyan Academy v. Wilbraham, 99 Mass. 
599. In determining what real estate is necessary 
for the purposes of such institutions, it is not limi- 
ted to what would appear to the court to be neces- 
sary, but it will apply to all real estate occupied by 
it or its officers and intended for and appropriated 
to the purposes of the institution by its officers, in 
the absence of any thing to show an abuse of the 
discretion vested in them as its officers. Mass. Gen. 
Hos. v. Somerville, 101 Mass. 319. 

3. Religious Associations.— The exemption of the 
property of religious associations extends to all 
their property used for such purposes, but does not 
extend to any part of their property which may be 
used for secular purposes. Where a lot was owned 
by a church, and on part of the lot the church building 
was erected, the remainder of the lot being occupied 
by business houses which were rented out, the ex- 
emption applies only tothe part on which the church 
building is erected. Orr v. Baker, 4 Ind. 86. It is 
only the property actually used and occupied by 
either religious or literary institutions that is ex- 
empt. Washburn College v. Commissioners, 8 Kans. 


344. In Indiana, under a statute exempting ‘‘ every 
building erected for religious worship, and the pews 
and furniture within the same, and the land wherein 





such building is situate, not exceeding ten acres,” a 
parsonage erected for a pastor’s accommodation is 
not exempt. Methodist Church v. Ellis, 38 Ind. 
3. So, where a statute exempts ‘‘all houses of 
religious worship, and the pews and furniture 
within the same.” The upper part of a build- 
ing was used for religious worship; in the basement 
there were stores which were rented out; the 
court held the exemption did not extend to the 
separate tenements used for secular purposes; there 
may be several distinct tenements under the same 
roof, and they are as essentially distinct, when one is 
under the other, as when one is by the side of the 
other. Lowell v. Lowell, 1 Met. 538. Virginia im- 
posed a tax of one per cent ‘‘on all yearly income in 
excess of $400, received in consideration of the dis- 
charge of any office, or employment in the service 
of this commonwealth, or in the service of any body 
politic, or corporate, or any partnership or individ- 
ual.” The salary of a minister of the Gospel paid 
him by his congregation was not included under 
their law ; the employment referred to, is secular em- 
ployment. Plumer’s Case, 3 Grob. 615. The term 
‘Settled Ministers,” in a statute exempting them 
from*taxation, means one ordained over some par- 
ticular society, which shall be entitled to his servi- 
ces and bound for his support. Ruggles v. Kimball, 
12 Mass. 337. 

4, Railroads.—Property sequestered to the public 
use is exempt from taxation, and where the right of 
eminent domain is allowed to be used for a corpora- 
tion, as in the case of canals and railroads, some of 
the States hold that all property of such corpora- 
tions used by them, and necessary to the proper 
working of such roads or canals, is exempt from tax- 
ation upon this principle, that it is considered as 
property appropriated to public use; the property is 
vested in the corporation, but it is in trust for the 
public; they are obliged to use it for a well-defined 
public object. Meeting House v. City of Lowell, 1 
Met. 538; Worcester v. Western R. R. Co., 4 id. 564; 
Schuylkill Trav. Co. v. Berks Co., 11 Penn. St. 202; 
Lehigh Coal Co. v. Northampton Oo., 8 Watts & 
Serg. 334; Bridge Co. v. Frailey, 13 Serg. & Rawle, 
442; Middleburgh v. Cheney, 7 Vt. 380, case of a col- 
lege ; Vermont Central R. R. v. Burlington, 28 id. 
198. The exemption in this case was by statute, but 
the reason given for it is the same. 

This exemption of the property of corporations, 
by reason of its being held in trust for the public, 
does not apply to the franchise of the corporation 
nor the stock of the shareholders, except so far as 
the value of the stock may be reduced by the ex- 
empted property. It extends only to such property 
of the corporation as is appurtenant and indispensa- 
ble to the construction and operation of the road 
or canal. On applying this rule to a transportation 
corporation, part canal and part rail, reservoirs for 
supplying the canal with water, houses and gardens 
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occupied by lock-tenders and collectors along the 
canal and railroad, engines and machinery for rais- 
ing cars up the planes, and the engine-houses, 
house and gardens occupied by engineers attending 
the engines, collectors and engineer’s offices in 
Hornsdale, were exempt; but buildings in Horns- 
dale, at the junction of the canal and railroad used 
for receiving and transhipping goods and merchan- 
dise to and from the canal and railroad, houses used 
as boarding-houses for workmen, horses for draw- 
ing cars on the railroad, and the barns and stables 
used for their accommodation were not exempt. 
Coms. of Wayne Oo. v. Delaware & Hudson Canal 
Co., 15 Penn. St. 351. In another case the bed of 
the road, the water stations and depots, including 
under the latter the offices, oil-houses and places to 
hold cars, are deemed to come within the rule, and 
as such exempt, while warehouses, coal-lots, cval- 
shutes, machine-shops, wood-yards are taxable. 
Railroad Co, v. Berks, 6 Penn. St. 70. 

Similar rules of construction are applied where 
the property of corporations is exempt from taxa- 
tion, either in consideration of a bonus paid, ora 
special tax in lieu of all other taxes. The char- 
ter of a railroad company declared that “the Stock, 
property and effects of the company shall be exempt 
from all taxes levied by or under authority of the 
State ;” land owned by the company for purposes of 
fuel, or land on which they had erected buildings 
for those in their employ, were not exempt; the ex- 
emption was limited to the land in the six rods, 
land for the depot and all structures thereon neces- 
sary for the support and convenient use of the road, 
to such land as was taken by the proceedings in in- 
vitum and the structures thereon, the property taken 
against the consent of the owner; this is held in 
trust for the public, the other is not. 28 Vt. 193. 

Where a charter of a railroad provides for the 
payment of a bonus for the franchise, and ‘‘ exempts 
the corporation from all further taxation,” all prop- 
erty necessary for the purposes of the road are in- 
cluded in the exemption; but such property as 
is merely convenient to the road in the exercise of its 
privileges is not exempt. Houses and lots owned 
by a railroad, and let by them to their workmen and 
employees, not on the strip of land taken and held 
for purposes constructing the road, are merely con- 
venient and not necessary, and are taxable. State 
v. Mansfield, 3 Zab. 510. The court in this case 
say, that depots, car and engine-houses, tanks, 
repairing-shops, houses for bridge and switch tend- 
ers, coal and wood yards are necessary appendages to 
the operation of a railroad and transportation com- 
pany, and their power to hold for these purposes 
will be implied without express grant in their char- 
ter; but lands for dwellings for employees for car or 
locomotive factories, coal mines and matters of 
that kind, are things of convenience and not of 
necessity. State v. Mansfield, supra; State v. Blun- 





dell, 4 Zab. 402. Property of company for useful 
manufactures exempt, does not include mountain 
lands owned by them. Where a railroad pays a tax 
on its capital stock and is exempted by charter 
from further taxation, the following property was 
not included: a lot with a barber-shop on it, a house 
occupied by tenants, a lot and shop occupied by a 
third party as a foundry, a dock on Passaic river 
not in the line of the railroad occupied by a freight- 
ing company, a dock still more remote used as a 
lumber yard. State v. Newark, 2 Dutch. 519. 
Where the charter exempts the property of a canal, 
‘* possessed, occupied and used by the company for 
the actual and necessary purposes of canal naviga- 
tion,” and the company owned a basin at the end of 
the canal on Hudson river, and pier lots reclaimed 
from the river, the basin being used by the canal 
boats free of charge, the lots being used for storing 
coal and other freight transported on the canal, other 
freight being also stored, but preference always being 
given to canal freight, the canal boats lashing to the 
pier—this property was held exempt as being in the ac- 
tual occupancy and use of the company. State v. Betts, 
4 Zab. 555; State v. Haight, 35 N. J. L. (6 Vroom) 
40. But real estate not used or occupied for 
the necessary purposes of a railroad company is 
liable to taxation, notwithstanding it pays a tax on 
its capital stock and is exempt from all further tax- 
ation. State v. Newark, 1 Dutch. 315. As to the 
question of actual use, heretofore discussed, the 
court say in 6 Vroom, that there is a distinction to 
be observed between roads completed and not com- 
pleted. In the latter case the exemption words must 
be extended to property not actually used for other 
purposes, which has been acquired as a means of carry- 
ing into effect the objects of the charter, and which 
is fairly within the plan upon which the work is be- 
ing executed, and will be necessary when its con- 
templated improvements are completed. 

A railroad paid a tax on its capital stock and was 
exempt from all further taxation, the road was not 
completed, but boats were used at its terminus to 
ferry passengers and merchandise across the Hudson 
to New York. Held, that the boats were not liable to 
taxation, they were a part of the property of the com- 
pany represented by the capital stock. State ex rel. 
N. J. R. R. & Transportation Co. v. Haight, 34 N. J. L. 
(4 Vroom) 319. Property necessary to accomplish 
the ends for which a railroad was incorporated, is 
exempt where the road pays a specified tax, and its 
charter provides that no other tax should be im- 
posed, and such an exemption extends to a tract of 
gravel land purchased to provide materials for the 
repair of their road, and to a branch road connect- 
ing the gravel beds with the main road. State ex rel. 
N. J. R. R. & Transportation Co. v. Hancock, 35 N. J. 
L. (6 Vroom) 537; reversing same case in 33 N. 
J. L. (4 Vroom) 315. Also to materials necessary for 
purposes of laying building and sustaining the road. 
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Bilb. Co. v. Cent. R. R. Co., 40 Ga. 646. The court 
in this case criticise the opinion in State v. Mans- 
Jield, 3 Zab. 510, as to the meaning of the word 
‘* necessary,” saying it is not to be contra-distin- 
guished from the word convenient, that it does not 
mean indispensable, but embraces all things suitable 
and proper for carrying into execution the powers 
granted, and approves the definitions of the word 
in McCulloch v. Maryland, 4 Wheat. 414 (Cond. U. 
S. 426). Where a company was chartered to manu- 
facture nails, cotton and woolen cloth, with an ex- 
emption of all buildings, machinery, and capital 
employed for ten years, a store of goods such as are 
usually sold in the country, owned by this company, 
was liable to taxation, this being a diversion of the 
capital of the company from the purposes for which 
the charter and exemption was granted The Souhe- 
gan Nail, Cotton and Woolen Factory v. McConihe, 7 
N. H. 309. Where a tax was imposed on a railroad 
of one-quarter of one per cent on the market value 
of their capital stock, etc., this tax ‘‘to take the 
place of all other taxes on railroad property, and 
franchises within this State,” property of the com- 
pany not used by it was exempt, upon the principle 
that statutes should always be so construed as to 


avoid double taxation, if possible. Osborne v. N. ¥. 
& N. H. R. R. Co., 40 Conn. 491. 
NorFouk, Va. W. H. B. 


(TO BE CONTINUED.) 
rr ooo 


INSANITY CONSIDERED AS A DEFENSE IN 
CRIMINAL CASES. 
[CONCLUDED. ] 

ERE, as in England, public intelligence ripened, in 

a measure, and some of the grosser of the old 
abuses crept gradually away. The progress of law 
here, as there, has been slow, uncertain and unsatis- 
factory. Our judges have, in the main, followed 
closely on the wake of the English authorities in their 
rulings, and the practice of our courts has been, to a 
considerable extent, a reflex of theirs. Thus we have 
in a great measure adopted the tests already alluded 
to as established by the English judges. But while 
this is true, it is a matter of congratulation that some 
of our judges have exhibited an uneasiness and dis- 
satisfaction under these precedents, and have, in a 
number of instances, expressed their disapprobation 
of them, and have enunciated new and more scientific 
and thoughtful views. In the case of Stevens v. The 
State of Indiana, the instruction to the jury, that if 
they believed the prisoner knew the difference be- 
tween right and wrong in respect to the particular act 
committed, they must find him responsible, was held 
to be erroneous. In 1864, in the case of The State v. 
Wier, Chief Justice Bell, in charging the jury, while 
mentioning the test of the power to distinguish be- 
tween right and wrong, said: ‘‘ To which I add suffi- 
cient mental power to control the sudden impulses of 
his own disordered mind. I bave been accustomed to 
regard as the distinguishing test of insanity, the in- 
ability to control the actions of a man’s mind. The 
power of the control of the thoughts being lost, the 
power of the will over the conduct may be equally lost, 





and the party under the influence of disease acts not 
as arational being, but under the blind influence of 
evil thoughts, which he can neither regulate nor con- 
trol.”” In the trial of Abner Rogers, in Massachusetts, 
Chief Justice Shaw charged the jury thus: “If 
his (the prisoner’s) reason and mental powers are 
either so deficient that he has no will, no conscience, 
or controlling mental power; or if, through the over- 
whelming violence of mental disease, his intellectual 
power is for the time obliterated, he is not a responsi- 
ble moral agent, and is not punishable for criminal 
acts.”” In The People v. Kleim, tried in New York in 
1846, Judge Edmonds, after using the customary lan- 
guage, said: ‘‘ Also, if he have not intelligence and 
capacity enough to have acriminal intent and purpose, 
and if his moral and intellectual powers are either so 
deficient that he has not sufficient will, conscience, or 
controlling mental power,or if, through the overwhelm- 
ing violence of mental disease, his intellectual power 
is for the time obliterated, he is not a responsible 
moral agent.’’ In the case of The State v. Clark, tried 
in Connecticut in 1855, the judge charged the jury that 
the prisoner must not only know the difference be- 
tween right and wrong, but must appreciate the na- 
ture, character and consequences of his act, and must 
be able to apply this knowledge, not being overcome 
by irresistible impulse arising from disease.’”’ In The 
State v. Smith, tried in Pennsylvania, 1858, that court 
held that the prisoner was irresponsible, ‘‘if he were 
governed by an uncontrollable impulse, his will were 
no longer in subjection to his reason, owing to the ex- 
cited and continued impetuosity of his thoughts, and 
the confusion of a mind impelled by disease and goaded 
by a sense of grievous wrongs.”’ But while there have 
thus been instances in which the old tests have been 
modified and a deeper insight and more correct appre- 
ciation of the nature of insanity has been shown, still, 
in the great mass of cases, the English precedents 
have been followed more or less closely. All that can 
be said is that there has been a great diversity and 
considerable obscurity in the language of our judges, 
while better methods of expression have been strug- 
gling with some degree of persistency toward the sur- 
face. In our own State, while we find the usual va- 
riety of decisions, the tendency is strongly in favor of 
a close adherence to the English models. In the case 
of Freeman v. The People, tried in the Supreme Court, 
1841, Judge Beardsley said: ‘‘ When insanity is inter- 
posed as a defense to an indictment for an alleged 
crime, the inquiry is always brought down to the sin- 
gle question of a capacity to distinguish between right 
and wrong, at the time when the act was done.”’ In 
1865, in the case of Willis v. The People, the Court of 
Appeals held, ‘That a person was not insane who 
knew right from wrong, and that the act he was com- 
mitting was a violation of law, and wrong in itself.” 
In the recent trial of Scannell, Judge Barrett, in his 
charge to the jury, said: ‘‘ The law makes no distinc- 
tion between the strongest minded and those whose 
intelligence is lighter andfeebler. Were it otherwise 
we would have anarchy, and therefore the law, from 
motives not only of humanity and justice, but of pub- 
lic policy, has laid down a fixed and specific rule, so as 
to guide us in determining the responsibility of any 
human being who sets up the plea of insanity. This 
rule is laid down by our court of last resort, and there- 
fore it governs every magistrate sitting within the 
jurisdiction of this State, and so it ought to be fol- 
lowed by every juror. The law is that when insanity 
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is interposed as a defense to an indictment, the test of 
responsibility is, the capacity to distinguish between 
right and wrong at the time of and with respect to the 
act complained of.” It seems to be unfortunate that 
we have not been able to emancipate ourselves from 
this old right dnd wrong theory. While the pathology 
of insanity does not come within the scope of this 
paper, it is necessary for us to call to mind the fact that 
science has demonstrated the existence of a disease of 
the affective faculties of the mind while the intellec- 
tual faculties remain in an apparently normal condi- 
tion. Nothing is better known to alienists than the 
existence of a class of patients in insane asylums pos- 
sessing the ordinary amount of intelligence, but ex- 
hibiting morbid and irresistible impulses which lead 
them to the commission of the wildest acts. They 
often recognize the enormity of their conduct, express 
contrition, and make promises of amendment, but the 
mood again seizes them and they are powerless to re- 
sist. When questioned concerning their actions they 
frequently say, ‘‘I knew I was doing wrong, but I felt 
that I must do it, I could not help it.’”’ This morbid 
state develops in kleptomania, suicidal or homicidal 
impulse, or other extravagance, as the case may be. 
This disease, called sometimes emotional, sometimes 
moral, and again affective insanity, while often ridi- 
culed by the ignorant, is perfectly well recognized by 
superintendents of asylums, and by physicians gen- 
erally. Nothing can be clearer than that the theory 
of right and wrong, which we have been considering, 
utterly fails to meet this class of cases. In order to 
make it at alla just test, we must introduce the ele- 
ment that the prisoner shall not be held responsible 
if the act was the result of the overwhelming influ- 
ence of disease. It should be remembered that the 
old English law was framed in the days when there 
was scarcely any knowledge in regard to mental dis- 
ease, and when the wretched creatures who had lost 
their reason were chained and beaten, and reduced 
either to the wildest frenzy, or the most absolute 
idiocy. Those were the times when in a trial for 
witchcraft, Lord Hale instructed the jury, ‘ That 
there are such creatures as witches he made no doubt 
at all. For first, the Scriptures had affirmed as much; 
secondly, the wisdom of all nations had provided laws 
against such persons, which is an argument of their 
confidence of such a crime.’’ Had Lord Hale lived in 
our own time, with the information which has been 
obtained in regard to diseases of the mind, and had he 
been able to visit our modern asylums, he would, 
doubtless, have adopted very different views of in- 
sanity. It is only a few years since it became known 
that insanity is an actual and physical disease of the 
brain-structure. It would seem that there should be 
no hesitation in adopting the acknowledged results of 
medical science into our system of law. The antag- 
onism and lack of sympathy which has often prevailed 
between the medical and legal professions in regard to 
this subject, is a matter for regret. The fault has, 
doubtless, been partly on each side, and both must lay 
aside all prejudices and jealousies in order to secure a 
mutual understanding, and to co-operate together 
successfully. The great number and the unsatisfac- 
tory results of the tests which we have considered 
make it a rash task for any one to endeavor to estab- 
lish a complete and proper test. Nor does the reason 
for this seem to be undiscoverable, for it has been 
sought to make one fixed test to ascertain the exist- 
ence of a disease which is ever varying in its form, 





and essentially complex in its features. It is insisting 
upon one symptom in a disease which presents a mul- 
tiplication of symptoms. Are not all tests and all 
symptoms purely matters of fact for the jury? In the 
case of Boardman v. Boardman, found in the 47th 
volume of New Hampshire Reports, the judge said: 
“Tf a jury were instructed that certain manifestations 
were symptoms or tests of consumption, cholera, con- 
gestion, or poison, a verdict rendered in accordance 
with such instructions would be set aside, not because 
they were not correct, but because the question of 
their correctness was one of fact to be determined by 
the jury upon evidence.” And in The State of New 
Hampshire v. Pike, Chief Justice Perley instructed 
the jury that they should return a verdict of not 
guilty “if the killing was the offspring of mental dis- 
ease in the defendant; that neither delusion nor 
knowledge of right and wrong, nor design or cunning 
in planning and executing the killing and in escaping 
to avoid detection, nor ability to recognize acquaint 

ances, or to labor or transact business or manage 
affairs is, as a matter of law, a test of mental disease; 
but that all symptoms and all tests of mental disease 
are purely matters of fact to be determined by the 
jury.’’ This seems to be a logical and scientific view 
of the subject. It leaves the question of the sanity of 
the prisoner to be determined by a consideration of all 
the symptoms and circumstances as presented to the 
jury by the evidence. Let the question submitted to 
the jury be, was the act the offspring or product of men- 
tal disease? If it was, surely the prisoner was irre- 
sponsible; if not, he as surely merits punishment. 
Here, then, is the real question for them to de- 
cide, and unembarrassed by imperfect tests and false 
assumptions, they can proceed to their task with a clear 
idea of what is required of them. The universal senti- 
ment of all christian lands has decreed that insanity 
shall be a perfect defense from punishment for crim- 
inal acts, and this sentiment has been embodied in 
their laws. There are those who hold that the insane 
should be executed for homicide in order to deter 
others of the same class from committing like acts. 
This theory, while barbarous and shocking in the ex- 
treme, is at the same time both illogical and absurd. 
It supposes that the lunatic will admit the fact of his 
own diseased condition, understand that one similarly 
affected has been executed for a homicidal act, and, 
applying that knowledge to his own case, will appreciate 
that he is in danger of suffering a like penalty, and 
will have sufficient mental power and controlling will 
to regulate his conduct by such motive of fear. Such 
a theory disregards the fact that very few of the insane 
admit the fact of their disease, and also holds that 
these diseased minds exercise the very judgment, fore- 
thought and restraining will-power, the absence of 
which constitutes the insanity with which they are 
affected. It is like punishing a man for having small- 
pox with the view of deterring others from being 
wicked enough to be affected with the same complaint. 
Scarcely less unjustifiable and inhuman is the recent 
proposition which has taken the shape of a bill pre- 
sented to the New York Legislature, that prisoners 
acquitted on the plea of insanity shall be imprisoned 
for life. In this asin other diseases there may be com- 
plete recovery, and to consign a human being toa 
felon’s cell until released by the hand of death, in 
punishment for acts committed under the control of a 
disease which has since disappeared, is so monstrous 
an idea that it hardly seems possible it could have 
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found an advocate. Fortunately, the law has never 
yet sanctioned such a mockery. The New York stat- 
ute enacts that ‘‘no act done by a person in a state of 
insanity can be punished as an offense.’’ Desirable as 
it is on the grounds of common humanity and decency 
that this beneficent provision of the law should be car- 
ried out, it is at the same time of almost equal import- 
ance that it should not be used dishonestly or unde- 
servedly to shield the guilty. There is at the present 
time a popular feeling that the plea of insanity is used 
merely as a cover or means of evading the righteous 
penalty of the law. This sentiment is doubtless due, 
in great measure, to imperfect modes of observation, 
and exaggerated and distorted recital of cases, and is 
confirmed by but little authority. Chief Justice Par- 
ker, of New Hampshire, said, in his charge to the 
grand jury of Merrimack county, N. H., 1838: ‘‘ There 
are undoubtedly instances in which this kind of de- 
fense is attempted from the mere conviction that noth- 
ing else can avail; cases in which the advocate forgets 
the high duty to which he is called, and excites a pre- 
judice against the case of others by attempting to pro- 
cure the escape of a criminal under this false pretense; 
but such cases are truly rare, and usually unsuccess- 
ful.” Dr. Bell, the superintendent of the McLean 
Asylum, Massachusetts, states: ‘‘That for one crim- 
inal acquitted on the score of insanity there have been 
a dozen maniacs executed for their criminal acts.” 
Dr. Woodward, superintendent of the Massachusetts 
Lunatic Hospital, says: ‘‘ Of all the cases that have 
come to my knowledge, and I have examined the sub- 
ject with interest for many years, I have known but a 
single instance in which an individual arraigned for 
murder and found not guilty by reason of insanity has 
not afterward shown unequivocal symptoms of in- 
sanity in the jails or hospitals where he has been con- 
fined; and I regret to say that quite a number who 
have been executed have shown as clear evidence of 
insanity as any of these.’’ These opinions quoted by 
Dr. Ray in his work on the ‘“‘ Medical Jurisprudence 
of Insanity,’’ are identical with those held by all who 
have carefully investigated the matter. But while 
the popular notions in this regard are thus seen to be 
mainly unfounded in fact, they still deserve a degree 
of attention. The workings of the law should fur- 
nish no reasonable grounds for such reflections. The 
crime of murder has become alarmingly prevalent, 
and sure and swift justice should be meted out to the 
guilty, and this result should be clearly demonstrated 
to the public. But the security of society and the up- 
holding of the law, while it demands that retribution 
shall follow the willfully guilty, does not demand the 
punishment of the irrational and feeble-minded, who 
have been controlled by the overwhelming mastery of 
disease. In order to thus protect the legally and 
morally innocent, and to insure the punishment of the 
legally and morally guilty, it would seem to be neces- 
sary to devise some improvements on the methods 
now in use. It is true that in our trials, as at present 
conducted, the testimony of medical experts, under 
the guidance of a skillful advocate, may sometimes be 
improperly used, and influence the jury unfairly. Our 
juries, unfortunately, do not always represent the 
highest intelligence and culture of the community, 
and they may fail to discern the comparative value of 
the testimony of the physician of exact knowledge 
and modest statement, and pompous utterances of a 
shallow pretender. To guard as far as possible against 


any such unfortunate results, would it not be well to 





have a board of commissioners of lunacy specially 
selected to investigate and testify in regard to these 
cases? Such a commission, appointed by the gov- 
ernor with the consent of the senate, and consisting 
of able and experienced alienists, could hardly fail to 
be productive of gratifying results. They could visit 
the prisoner before his trial, or better still, the provis- 
ion could be made here, as it is in Maine, that the 
prisoner’s counsel, if intending to advance the plea of 
insanity, shall announce that fact to the district attor- 
ney, and that thereupon the prisoner shall be com- 
mitted to a State asylum for the investigation of his 
case. Being thus placed under the constant charge 
and oversight of such a board of experts, they would 
be afforded a better opportunity for forming a correct 
judgment. They would then announce that the pris- 
oner was then insane and unfit for trial, if such was 
the case; or in the event of atrial, they could be called 
into court and give their evidence and pronounce their 
opinion without being in the unfortunate position of 
testifying for either side, but with perfect impartiality 
and fairness. I do not mean to be understood as 
affirming that reputable physicians ever intentionally 
allow their minds to be warped by such influences, but 
still it is certain that, however unconscious they may 
be of it, there is a tendency in the expert called by the 
prisoner to slightly adapt his testimony to that view 
of the case, and that the same is true of the expert 
summoned by the district attorney. Nor is it in- 
tended to suggest that the testimony of such a com- 
mission should be to the exclusion of other medical 
experts, but simply that it should be an additional ele- 
ment in the trial as calculated to remove any false im- 
pressions which may have been created by the other 
testimony, to have great weight with the jury and to 
lead them to an unprejudiced and thoughtful view of 
the prisoner's condition. I think that the adoption of 
the question suggested as the proper one to be sub- 
mitted to the jury, viz.: Was the act the offspring or 
product of mental disease? and the aid of such acom- 
mission as proposed to assist the jury in answering 
this question would do much to make the results of 
the trials of these cases more certain and more satis- 
factory. From the hasty review which we have taken 
of the history of the law of insanity in criminal cases, 
and after a consideration of the present methods of 
dealing with this subject, it can hardly fail to be ap- 
parent that there is need of earnest thought and wise 
reform in this field, and to that end the members of 
both our own and the medical profession should co- 
operate in cordial and active endeavors. 
—_~—__——_ 
BANKRUPTCY LAW. 


N Lathrop v. Drake, the Supreme Court decided that 
under the bankrupt act as passed in 1867, an as- 
signee in bankruptcy, without regard to the citizen- 
ship of the parties, could maintain a suit for the re- 
covery of assets in a Circuit Court of the United 
States in any district other than that which the decree 
of bankruptcy was made, and that this right was not 
abridged by the amendatory act of 1874. After exam- 
ining, at length, the provisions of the act, Mr. Jus- 
tice Bradley, who delivered the opinion of the court, 
said: There is no escape from this conclusion unless 
the phrase “ the same district” [act of 1867, § 2.] is 
made to refer back to the beginning of the section, 
where mention is made of Circuit Courts within and 
for the districts where the proceedings in bankruptcy 
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are pending. But the words ‘“‘the same district,” 
used in the second clause, refer more naturally to the 
district in and for which the Circuit Court is held. 
The phrase “ the Circuit Courts shall have concurrent 
jurisdiction with the District Courts of the same dis- 
trict’’ is, by itself, so clear and unambiguous that a 
doubt could not have been raised as to its meaning had 
it not been embraced in the same section with the 
other clause. And it is in accord with the general in- 
tent of the act to invest the Circuit Court with juris- 
diction co-extensive with that of the District Court, 
except that it is only revisory in reference to the pro- 
ceedings in bankruptcy. If jurisdiction was conferred 
(as we have seen it was) on the various District Courts, 
to entertain suits brought by assignees appointed in 
other districts, there seems to be no reason why the 
same jurisdiction should not have been conferred on 
the various Circuit Courts; but, on the contrary, very 
cogent reasons why it should have been. Important 
cases would be very likely to arise, both in amount 
and in the questions involved, which it would be de- 
sirable to bring directly before the Circuit Court, in 
order, if necessary, that an early adjudication might 
be had in the court of last resort. 

As, therefore, the reason for such a provision, the 
general intent of the act, and the words themselves, 
all coincide, we do not hesitate to say that the Circuit 
Court had jurisdiction of suits at law and in equity 
under the original act, co-extensive with the District 
Courts, unless the qualifying words, at the end of the 
clause, confining the jurisdiction to cases ‘‘ touching 
any property or rights of property of said bankrupt 
transferable to, or vested in, such assignee,’’ may be 
deemed a restriction. In this case, however, the suit 
does concern and have reference to property transfer- 
able to the assignee. It is brought to compel the de- 
fendants to restore to the bankrupt’s éstate the value 
of property sold by them under a judgment alleged to 
have been confessed in fraud of the bankrupt act, and 
within four months of the commencement of proceed- 
ings in bankruptcy. 

The amendatory act of 1874 has but little bearing 
upon the construction of the original act in the partic- 
ular involved in this case. Different views had been 
expressed in relation to its meaning and the jurisdic- 
tion of the courts under it. The amendatory act re- 
moved any ambiguity that may have existed; but did 
not thereby impress a more restricted meaning upon 
the language of the original act than was due to it by 
a fair judicial construction. 


———_»—__—_—_ 
UNITED STATES SUPREME COURT DECISIONS. 


HE following decisions were announced in the 
Supreme Court of the United States, on Monday, 
March 27, 1876: 


MUNICIPAL CORPORATION. 


1. Town bonds : authority to issue.—No. 825. The Town 
of Colorado v. Eaves. Error to the Circuit Court for 
the Northern District of I[linois.—In this case the 
court affirms a judgment against the town on bonds 
issued in payment for a subscription to the capital 
stock of the Chicago and Rock Island Railroad Com- 
pany, for which it received in return certificates of 
shares of the stock, holding the issue of the bonds to 
have been authorized by sufficient legislation, and inti- 
mating that a defense of want of authority to issue the 





bonds while the town retains the shares of stock for 


which they were issued is not strictly honest. Mr. 
Justice Strong delivered the opinion. 

2. Town bonds: compliance with act of authorizing 
issue. — No. 53. The Town of Venice v. Murdock. 
Error to the Circuit Court of the Eastern District of 
New York. — This was also an affirmance of the valid- 
ity of municipal bonds issued by the town of Venice 
in aid of the construction of a railroad which was to 
pass through the city of Auburn, and connecting Lake 
Ontario with the Susquehanna and Cayuga Railroad or 
the New York and Erie road, in pursuance of a law 
requiring the assent of two-thirds of the tax-payers, 
the court holding the provisions of the law sufficiently 
complied with. Mr. Justice Strong delivered the 
opinion. Three other similar cases were disposed of 
by the decision in this, viz.: Nos. 54, 55, and 56. 


STATUTE OF LIMITATIONS. 


Embezzlement: money-order act.—No. 90. United 
States v. Norton. Certificate of division from the Cir- 
cuit Court for the Southern District of New York.—In 
this case Norton was indicted for the embezzlement at 
different times of money belonging to the Money-Order 
Office of the New York Post-Office, where he was a 
clerk. The plea was the bar of the statute of limita- 
tions. The indictment not being within two years of 
the offense, the government demurred, contending 
that as the moneys taken were a portion of the reve- 
nues of the United States, the indictment would be 
sustained under the law of 1804, which prescribes a 
limitation of five years in revenue cases, and that the 
limitation of the act of 1790 was therefore immaterial. 
This court decides that the indictment cannot be tried 
under the act of 1790 unless found within two years 
from the date of the offense, and that the indictment 
is not for a crime arising under the Revenue laws 
within the act of 1804. Itis held that the Money Order 
act does not indicate any purpose of revenue in view, 
its object being expressly to promote public conven- 
ience and greater security in sending money through 
the mails, and it being provided that all moneys trans- 
ferred in the administration of the act shall be deemed 
and taken to be moneys in the Treasury, so Norton 
goes free. Mr. Justice Swayne delivered the opinion. 


—_————_—_— 


LIABILITY OF INSURANCE COMPANIES FOR 
ACTS OF AGENTS. 


SUPREME COURT OF PENNSYLVANIA. 


MENTzZ V. LANCASTER FIRE INSURANCE COMPANY. 


Where agents are acting for an Insurance Company, and 
are held up to the public as such, the reasonable pre- 
sumption is that they are authorized to act for the com- 
pany in a general way, unless the company specify what 
may be their specific duties and powers. 


RROR to the Court of Common Pleas of Crawford 
county. 

SHarswoop, J. It was admitted on the trial of the 
cause below, that Murray and Clow were agents of the 
Insurance Companies, at Titusville, of the defendants 
in error, and of the Armenia Fire Insurance Company. 
There was no evidence tending to show that their 
powers were special. It must be assumed then that 
they were authorized to act as the general agents of 
companies in all matters relating to the effecting of 
insurance on their behalf. It may be conceded that 
as such general agents, they would have no power to 
waive any express condition in the policy. But the 
question was not of their power to do this, but whether 
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their declaration of a fact, namely, that the condition 
had been actually complied with, would estop the com- 
pany from controverting that fact. The evidence offered 
and rejected was that the agent had told the assured 
that the proper indorsement had been made on the 
policy. Now, such a declaration made by a duly au- 
thorized agent or officer would only operate as an 
estoppel. It lulled the party to sleep by the assurance 
that the conditions of the policy had been complied 
with, and that his indemnity was secured. In point of 
fact, then, local agents are held out as acting for the 
companies they represent in all respects, except as to 
the actual issuing of the policies. The companies will 
assuredly lose all public confidence, if they shelter 
themselves behind the special character of the powers 
of such agents, when parties have relied upon their 
declarations. 

The case of the Worcester Bank v. The Hartford Fire 
Insurance Company, 11 Cush. 265, is not in point. There 
the parties insuring were told by the agent that it would 
make no difference that the second insurance was not 
indorsed on the policy, that he would make a memo- 
randum of the fact on his books, which would answer 
every purpose. The question there was, whether the 
agent could avoid performance of the condition, which 
is a very different question from that presented on 
this record. 

Judgment reversed and procedendo awarded. 


—_—_——__——. 
DIVISION OF MUNICIPAL CORPORATIONS. 


SUPREME COURT OF THE UNITED STATES— OCTO- 
BER TERM, 1875. 
THE BOARD OF THE CoTNTY COMMISSIONERS OF THE 
County OF LARAMIE#, Appellants, v. THE Boarp 
OF THE COUNTY COMMISSIONORS OF THE COUNTY 
oF ALBANY, AND THE BoARD oF CounTy Com- 
MISSIONERS OF THE COUNTY OF CARBON. 

After a county had incurred expenses greatly in excess of 
its current means, the Legislature passed an act creating 
two other counties out of a portion of its territory, 
thereby greatly reducing its wealth and taxable prop- 
erty, but no provision was made that the new counties 
should assume or pay any portion of the debt which 
had been contracted for the welfare of tthe whole. The 
original county = the debts, and brought action for 
contribution — Held, that it could not recover. 

Where the Legislature divides a municipal corporation 
without prescribing any regulation as to the payment of 
debts or other division of public property, the rule is 
that the old ——s owns all the public property 
within her new limits, and is responsible for all debts 
contracted by her before the act of separation was 
passed. 

PPEAL from the Supreme Court of the Territory 
of Wyoming. 

Mr. Justice Clifford delivered the opinion of the 
court. 

Counties, cities and towns are municipal corpora- 
tions, created by the authority of the legislature, and 
they derive all their powers from the source of their 
creation, except where the constitution of the State 
otherwise provides. Beyond doubt they are in general 
made bodies politic and corporate, and are usually in- 
vested with certain subordinate legislative powers, to 
facilitate the due administration of their own internal 
affairs, and to promote the general welfare of the mu- 
nicipality. They have no inherent jurisdiction to 
make laws, or to adopt governmental regulations, nor 
can they exercise any other powers in that regard than 
such as are expressly or impliedly derived from their 





charters, or other statutes of the State. 


Trusts of great moment, it must be admitted, are 
confided to such municipalities, and in turn they are 
required to perform many important duties, as evi- 
denced by the terms of their respective charters. Au- 
thority to effect such objects is conferred by the legis- 
lature, but it is settled law that the legislature, in 
granting it, does not divest itself of any power over 
the inhabitants of the district, which it possessed be- 
fore the charter was granted. Unless the constitution 
otherwise provides, the legislature still has authority 
to amend the charter of such a corporation, enlarge or 
diminish its powers, extend or limit its boundaries, 
divide the same into two or more, consolidate two or 
more into one, overrule its action whenever it is 
deemed unwise, impolitic, or unjust, and even abolish 
the municipality altogether, in the legislative discre- 
tion. Cooley on Const. (2d ed.) 192. 

Sufficient appears to show that the complainant 
county was first organized under the act of the third 
of January, 1868, passed by the legislature of the Terri- 
tory of Dakota, which repealed the prior act to create 
and establish that county. When organized the county 
was still a part of the territory, and embraced within 
its territorial limits all the territory now comprising 
the counties of Laramie, Albany, and Carbon, in the 
Territory of Wyoming, an area of three and one-half 
degrees from east to west, and four degrees from north 
to south. Very heavy expenses, it seems, were in- 
curred by the county during that year and prior there- 
to, greatly in excess of their current means, as more 
fully explained in the bill of complaint, which in- 
creased the indebtedness to the sum of $28,000. Other 
liabilities, it is alleged, were also incurred by the au- 
thorities of the county, during that period, which aug- 
mented their indebtedness to the sum of $40,000 in the 
aggregate. 

Pending these embarrassments the charge is that the 
legislature of the territory passed two acts on the same 
day, to wit, December 16, 1868, creating the counties of 
Albany and Carbon, out of the western portion of the 
territory of the complainant county, reducing the area 
of that county more thantwo-thirds; that by the said 
acts, creating said new counties, fully two-thirds of 
the wealth and taxable property previously existing in 
the old county were withdrawn from its jurisdiction, 
and its limits were reduced to less than one-third of 
its former size, without any provision being made in 
either of said acts that the new counties, or either of 
them, should assume any proportion of the debt and 
liabilities which had been incurred for the welfare of 
the whole, before these acts were passed. 

Payment of the outstanding debt having been made 
by the complainant county, the present suit was insti- 
tuted in her behalf to compel the new counties to con- 
tribute their just proportion toward such indebted- 
ness. Attempt is made to show that an equitable 
cause of action exists in the case, by referring to the 
several improvements made in that part of the ter- 
ritory in the new counties, before they were ,incorpo- 
rated, and by referring to the great value of the prop- 
erty withdrawn from taxation in the old county, and 
included within the limits of the newly created coun- 
ties. 

Process was served and the respondents appeared 
and filed separate demurrers to the bill of complaint. 
Hearing was had, in the District Court of the terri- 
tory, where the suit was commenced, and the court 
entered a decree sustaining the demurrers and dismiss- 
ing the bill of complaint. Immediate appeal was 
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taken by the complaint to the Supreme Court of the 
territory, where the parties having been again heard, 
the Supreme Court entered a decree affirming the de- 
cree of the District Court, and the present appeal is 
prosecuted by the complainant. 

Two errors are assigned, as follows: (1) That the Su- 
preme Court erred in affirming the decree of the Dis- 
trict Court sustaining the demurrers of the respondents 
to the bill of complaint. (2) That the Supreme Court 
erred in rendering judgment for the respondents. 

Corporations of the kind are properly denominated 
public corporations, for the reason that they are but 
parts of the machinery employed in carrying on the 
affairs of the State, and it is well-settled law that the 
charters under which such corporations are created 
may be changed, modified, or repealed, as the exigencies 
of the public service or the public welfare may demand. 
2 Kent’s Com. (12th ed.) 305; Angel & Ames on Corp. 
(10th ed.), § 31; McKim v. Odom, 3 Bland, 407; St. 
Louis v. Allen, 13 Mo. 400; The Schools v. Tatman, 
13 Ill. 27; Yarmouth v. Skillings, 45 Me. 141. 

Such corporations are composed of all the inhabit- 
ants of the territory included in the political organi- 
zation, and the attribute of individuality is conferred 
on the entire mass of such residents, and it may be 
modified or taken away, at the mere will of the legis- 
lature, according to its own views of public convenience 
and without any necessity for the consent of those com- 
posing the body politic. 1Greenl. Ev. (12th ed.), § 331. 

Corporate rights and privileges are usually possessed 
by sach corporations, and it is equally true that they 
are subject to legal obligations and duties, and that 
* they are under the entire control of the legislature, 
from which all their powers are derived. Sixty-five 
years before the decree under review was rendered, a 
case was presented to the Supreme Court of Massa- 
chusetts, sitting in Maine, which involved the same 
principle as that which arises in the case before the 
court. Learned counsel were employed on both sides, 
and Parsons was chief justice of the court, and deliv- 
ered the opinion. First, he adverted to the rights and 
privileges, obligations and duties of a town, and then 
proceeded to say; “If a part of its territory and in- 
habitants are separated from it, by annexation to 
another or by the erection of a new corporation, the 
former corporation still retains all its property, powers, 
rights, and privileges, and remains subject to all its 
obligations and duties, unless some new provision 
should be made by the act authorizing the separation.” 
Windham v. Portland, 4 Mass. 389. 

Decisions to the same effect have been made since 
that time in nearly all the States of the Union, where 
such municipal subdivisions are known, until the 
reported cases have become quite too numerous for 
citation; nor are such citations necessary, as they are 
all one way, showing that the principle in this country 
is one of universal application. Concede its correct- 
ness, and it follows that the old town, unless the legis- 
lature otherwise provides, continues to be seized of all 
its lands, held in a proprietary right, and continues to 
be the sole owner of all its personal property, and is 
entitled to allits rights of action, and is bound by all 
its contracts, and is subject to all the duties and obli- 
gations it owed before the act was passed effecting the 
separation. 

Sappose that is so, as applied to towns, still it is sug- 
gested that the same rule ought not to be applied to 
counties, but it is so obvious that the suggestion is 
without merit, that it seems unnecessary to give it any 





extended examination. County of Richland v. County 
of Lawrence, 12 Il. 8. 

Public duties are required of counties as well as of 
towns, as a part of the machinery of the State, and in 
order that they may be able to perform those duties, 
they are vested with certain corporate powers, but 
their functions are wholly of a public nature, and they 
are at all times as much subject to the will of the legis- 
lature as incorporated towns, as appears by the best 
text-writers upon the subject, and the great weight of 
judicial authority. 

Institutions of the kind, whether called counties or 
towns, are the auxiliaries of the State, in the important 
business of municipal rule, and cannot have the least 
pretension to sustain their privileges, or their existence 
upon any thing like a contract between them and the 
legislature of the State, because there is not and cannot 
be any reciprocity of stipulation, and their objects and 
duties are utterly incompatible with every thing of the 
nature of compact. Instead of that, the constant prac- 
tice is to divide large counties and towns, and to con- 
solidate small ones,to meet the wishes of the residents, 
or to promote the public interests, as understood by 
those who control the action of the legislature. Oppo- 
sition is sometimes manifested, but it is everywhere 
acknowledged that the legislature possesses the power 
to divide counties and towns at their pleasure, and to 
apportion the common property, and the common 
burdens, in such manner as to them may seem reason- 
able and equitable. School Society v. School Society, 
14 Conn. 469; Bridge Company v. East Hartford, 16 
id. 172; Hampshire v. Franklin, 16 Mass. 76; North 
Hemsted v. Hemsted, 2 Wend. 109; Montpelier v. East 
Montpelier, 29 Vt. 20; Sill v. Corning, 15 N. Y. 197; 
People v. Draper, 10 id. 549; Waring v. Mayor, 24 Ala. 
701; Mayor v. The State, 15 Md. 376; Ashby v. Welling- 
ton, 8 Pick. 524; Baptist Society v. Candia, 2 N. H. 20; 
Denton v. Jackson, 2 Johns. Ch. 320. 

Political subdivisions of the kind are always subject 
to the general laws of the State, and the Supreme 
Court of Connecticut decided that the legislature of 
that State have immemorially exercised that power of 
dividing towns at their pleasure, and upon such divis- 
ion to apportion the common property and the com- 
mon burdens as to them shall seem reasonable and 
equitable. Granby v. Thurston, 23 Conn. 419; Yar- 
mouth v. Skillings, 45 Me. 142; Langworthy v. Dubuque, 
16 Iowa, 273; Justices’ Opinion, 6 Cush. 577. 

Such corporations are the mere creatures of the leg- 
islative will, and inasmuch as all their powers are de- 
rived from that source, it follows that those powers 
may be enlarged, modified or diminished at any time 
without their consent, or even without notice. They 
are but subdivisions of the State, deriving even their 
existence from the legislature. Their officers are noth- 
ing more than local agents of the State, and their 
powers may be revoked or enlarged and their acts may 
be set aside or confirmed at the pleasure of the para- 
mount authority, so long as private rights are not 
thereby violated. Russel v. Reed, 27 Penn. St. 170. 

Civil and geographical divisions of the State into 
counties, townships and cities, said Thompson, Ch. J., 
had its origin in the necessities and convenience of 
the people, but this does not withdraw their munici- 
pal divisions from the supervision and control by the 
State, in matters of internal government. Proof of 
that is found in the fact that the legislature often ex- 
ercises the power to exempt property liable to taxa- 
tion, and in many other instances imposes taxes on 
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what was before exempt, or increases the antecedent 
burdens in that behalf. It changes county sites, and 
orders new roads to be opened and new bridges to be 
built at the expense of the counties, and no one, it is 
supposed, disputes the exercise of such powers by the 
legislature. Burns v. Clarion County, 62 Penn. St. 425; 
The People v. Pinkney, 32 N. Y. 393; St. Louis v. Rus- 
sell, 9 Mo. 507. 

Old towns may be divided, or a new town may be 
formed from parts of two or more existing towns, and 
the legislature, if they see fit, may apportion the com- 
mon property and the common burdens, even to the 
extent of providing that a certain portion of the 
property of the old town shall be transferred to the 
new corporation. Bristol v. New Chester, 3 N. H. 
521. 

In dividing towns the legislature may settle the 
terms and conditions ou which the division shall be 
made. It may enlarge or diminish their territorial 
liabilities, and may extend or abridge their privi- 
leges, and may impose new liabilities. Towns, says 
Richardson, Ch. J., are public corporations, created 
for purposes purely public, empowered to hold prop- 
erty and invested with many functions and faculties 
to enable them to answer the purposes of their crea- 
tion. 

There must, in the nature of things, be reserved, 
by necessary implication in the creation of such cor- 
porations, a power to modify them in such manner as 
to meet the public exigencies. Alterations of the 
kind are often required by public convenience and 
necessity, and we have the authority of that learned 
judge for saying that it has been the constant usage, 
in all that section of the Union, to enlarge or cur- 
tail the power of towns, and to divide their territory, 
and make new towns whenever the convenience of 
the public requires that such achange should be made. 

Half a century ago, when that decision was made, 
the authority of the legislature to make such a divis- 
ion of a municipal corporation was deemed to be 
without doubt, and the same court decided that the 
power to divide the property of a municipal corpora- 
tion is necessarily incident to the power to divide its 
territory and to create the new corporation. Darling- 
ion v. Mayor, 31 N. Y. 195; Clinton v. Railroad, 24 
Iowa, 475; Layton v. New Orleans, 12 La. Ann. 516. 

Cases doubtless arise where injustice is done by an- 
nexing part of one municipal corporation to another, 
or by the division of such a corporation and the cre- 
ation of a new one, or by the consolidation of two or 
more such corporations into one of larger size. Exam- 
ples illustrative of these suggestions may easily be 
imagined: (1) Consolidation will work injustice where 
one of the corporations is largely in debt and the other 
owes nothing, as the residents in the non-indebted 
municipality must necessarily submit to increased 
burdens in consequence of the indebtedness of their 
associates. (2) Like consequences follow where the 
change consists in annexing a part of one municipal 
corporation to another, in case the corporation to which 
those set off are annexed is greatly more in debt than 
the corporation from which they were set off. 

Hardships may also be suffered by the corporation 
from which a portion of its inhabitants, with their 
estates, may be set off, in case the corporation is largely 
in debt, as the taxes of those who remain must neces- 
sarily be increased in proportion as the polls and estates 
within the municipality arediminished. Even greater 
injustice may arise in cases where the legislature finds 





it necessary to circumscribe the jurisdiction of a county 
or town, by dividing their territory and creating new 
counties or towns out of the territory withdrawn from 
their former boundaries. 

Legislative acts of the kind operate differently under 
different circumstances. Instances may be giver 
where the hardship is much the greatest toward the 
new municipality, as where the great body of the 
property and improvements are left within the new 
boundaries of the old corporation. Other cases are 
well known where the hardship is much greater toward 
the old corporation, as where the newly created sub- 
division embraces within its boundaries all the public 
buildings and most of the public improvements and 
the most valuable lands. Circumstances of the kind, 
with many others not mentioned, show beyond doubt 
that such changes in the subdivisions of a State often 
present matters for adjustment involving questions of 
great delicacy and difficulty. 

Allusion was made to this subject by the Supreme 
Court of New Hampshire, in the case to which refer- 
ence has already been made. 3 N. H. 534. Speaking 
of the power to divide towns, the court in that case 
say, that the power in that regard is strictly legislative, 
and that the power to prescribe the rule by which a 
division of the property of the old town shall be divided 
is incident to the power to divide the territory, and is 
in its nature purely legislative. No general rule can be 
prescribed by which an equal and just decision in such 
cases can be made. Such a division, say the court in 
that case, must be founded upon the circumstances of 
each particular case, and in that view the court here 
entirely concurs. Powers v. Commissioners of Wood 
County, 8 Ohio St. 290; Shelby County v. Railroad, 5 
Bush, 228; Olney v. Harvey, 50 iL. 455. 

Regulation upon the subject may be prescribed by 
the legislature, but if they omit to make any provision 
in that regard, the presumption must be that they did 
not consider that any legislation in the particular case 
was necessary. Where the legislature does not pre- 
scribe any such regulations, the rule is that the old 
corporation owns all the public property within her 
new limits and is responsible for all debts contracted 
by her before the act of separation was passed. Old 
debts she must pay without any claim for contribution, 
and the new subdivision has no claim to any portion 
of the public property except what falls within her 
boundaries, and to all that the old corporation has no 
claim. North Hemstead v. Hemstead, 2 Wend. 184; 
Dillon on Mun. Corp., § 128; Wade v. Richmond, 18 Gratt. 
583; Higginbotham v. Com., 25 id. 633. 

Tested by these considerations, it is clear that there 
is no error in the record. 

Decree affirmed. 

—_——_—————— 


TAXATION OF MORTGAGES. 


SUPREME COURT OF CALIFORNIA. 


PEOPLE v. HIBERNIA SAVINGS AND LOAN SOCIETY. 


By the Constitution of California it is provided that “‘ taxa- 
tion shall be equal and uniform throughout the State. 
All property in this State shall be taxed in progeetien 
to its value, to be ascertained as directed by law.” Hi 
that taxation of mortgages was unconstitutional. 


eT 2) J. (WALLACE, Ch. J., and CRrock- 
ETT, J., delivering concurring opinions.) ‘‘ Taxa- 
tion shall be eaual and uniform thronghout the 
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State. All property in this State shall be taxed in 
proportion to its value, to be ascertained as directed by 
law; but assessors and collectors of town, county, and 
State taxes shall be elected by the qualified electors of 
the district, county or town in which the property 
taxed for State, county or town purposes is situated.” 
Constitution of California, Article XI, Section 13. 
There is no provision in the Political Code which re- 
quires, in terms,"that debts secured by mortgage shall 
be taxed. That Code requires that all property shall 
be taxed, and Section 17 declares: ‘‘ The words ‘ per- 
sonal property’ include money, goods, chattels, evi- 
dences of debt, and ‘things in action.’’’ Unless the 
provision of the Constitution above quoted restrains 
or limits the power of the Legislature, so as to prohibit 
the taxation of ‘‘evidences of debt and things in 
action,” it is the duty of the assessors to assess not 
mortgages, but all debts ‘‘ solvent’”’ or not solvent, and 
also all rights of action, whether arising ex contractu 
or ex delicto. And this, first, because it is the estab- 
lished law that all property must be taxed, and the 
Legislature has no power to exempt any property; and 
second, because the Legislature has declared that all 
property shall be taxed, and attempted to include in 
the definition of property, all choses in action. But 
to declare that it is the duty of the assessor to assess all 
“things in action,’ is to give a construction to the 
Constitution which must lead to the grossest absurdi- 
ties. The Constitution in its application to the various 
departments of the government, and to individual 
rights, must receive such a construction as to give ita 
practical operation. There would bea contradiction 
in the single section of the Constitution, if it were con- 
strued as requiring that all property should be taxed 
equally and uniformly with reference to its value, and 
the word “‘ property ”’ includes those things practically 
incapable of an appraisement bearing any definite rela- 
tion or proportion to other things or property. 

That causes of action are dependent on too many 
contingencies to be capable of appraisement which 
shall accord with any rule of equality or uniformity of 
value, is too plain for argument. Yet the Constitution 
requires that all property shall be assessed on the ad 
valorem principle by local assessors. All property 
which is visible and tangible, is capable of such assess- 
ment; choses in action are not. The word “ property” 
has been used in our language in several senses; but in 
the case in hand we cannot be limited to the meaning 
given it by the Code, but may also—and such is our 
duty —look for its meaning in the Constitution. The 
Constitution provides that no property, as property, 
shall be taxed, except such as is capable of a valuation 
by the assessors, which shall be ratably equal and uni- 
form with that affixed to all other property. In 
Houghton v. Austin, 47 Cal. 661, it was held that taxa- 
tion must be thus equal and uniform, and in People v. 
San Francisco Savings Union, 31 Cal. 138, that a valua- 
tion by an assessor is the very foundation of proceed- 
ings for apportioning and collecting a tax on property. 
The 18th Section of Article XI of the Constitution, 
requires that each article of property capable of valu- 
ation shall be fixed or estimated, and the owner thereof 
made to pay a sum which shall bear the same propor- 
tion to the whole amount levied, as does the value of 
the particular property to the aggregate value of all 
the property in the State or tax district. onder our 
Constitution, therefore, the subject of taxation is the 
sum of all the values. Independent of other constitu- 





tional restrictions, the State might take such portions 
of the wealth within its borders —the burden being 
distributed with uniformity — as the legislative depart- 
ment might deem necessary for the support or defense 
of the government. In this respect there would be no 
limitation, save that resulting from moral considera- 
tions,addressing themselves to the consciences of indi- 
vidual legislators. Supposing— what would thus be 
possible in theory — that the necessities of government 
required a tax of 100 per cent on all values, or what 
would be the result of such a tax, an appropriation of 
all the property in the State — it is plain that the State 
would receive no benefit from evidences of debt due 
by some of her citizens to others,and payable out of 
the tangible property which the State had already 
taken. 

It is property in possession or enjoyment, and not 
merely in right, which must ultimately pay every tax. 
The Legislature may declare that a cause of action shall 
be taxed, but a cause of action cannot pay the tax; and 
this because it has, and can have no value independent 
of the tangible wealth out of which it may be satistied. 
In a certain sense a promissory note or any credit is 
property. Whether “ solvent,’ as the term is ordi- 
narily employed, or not, it may be assigned for value; 
it would be difficult, however, to explain why a note 
discounted at 20 percent would be less appropriately 
called “‘ property,” than one sold at par. In any case, 
a credit has no value other thau the value it has ac- 
quired by reason of the probability that the property, 
having present actual value, upon which a tax is levied 
and collected, will be applied to the satisfaction of the 
claim it represents. He who has the property in posses- 
sion must be taxed on its value,and the value once 
taxed cannot be retaxed without a violation of the 
constitutional provision that each value shall be taxed 
proportionately to the sum of all the values. 

The sovereign power of the people in employing the 
prerogative of taxation regards not the claims of indi- 
viduals on individuals, but deals with the aggregate 
wealth of all; that which is supposed to be unlimited 
is here limited by an inexorable law which parliaments 
cannot set aside, for it is only to the actual wealth that 
governments can resort, and, that exhausted, they 
have no other property resource. This is as certain as 
that a paper promise to pay money is not money. It 
may not be possible in every case to show that the 
debtor has paid the tax assessed to his creditor. But 
it admits of mathematical demonstration — if the other 
property in the State has been assessed at its value — 
that the money which shall ultimately satisfy the debt 
(if it is ever satisfied) has paid its tax. If it were prac- 
ticable to assess all the property in the State at the 
same moment of time, it would be clear to every mind 
that an assessment of a credit was an attempt to trans- 
fer to it a value elsewhere assessed. It may happen as 
the assessor goes his round that the same piece of 
tangible personal property is in fact twice taxed; but 
in every such case the presumption is that he first 
found in possession has parted with it for its value; 
that when the second person is assessed, the first has 
received other property of like value to that twice 
assessed; so that the uniformity required by the Con- 
stitution is maintained in effect. But if a debtor is 
found to be the owner of $1,000, and is assessed for that 
sum, and his creditor is found to be the owner of his 
note for $1,000, and is assessed for a like sum; and if 
the day after the visit of the assessor to the creditor, 
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» the debtor shall pay his note, it is clear that the same 
value has been twice taxed, since the debtor has parted 
with his money, and received only that which is cer- 
tainly not taxable property in his hands, and which 
can never afterward be assessed. When a debtor pays 
his debt he does not abstract or destroy any portion of 
the taxable property of the State; the aggregate of 
values remains the same. 

In People v. Eddy, 43 Cal. 336, decided at the April 
term, 1872, this court said: ‘‘ The word ‘ property ’ is 
used in that section of the Constitution in its ordinary 
and popular sense, aid this is the general rule in the 
interpretation of constitutions and statutes, unless the 
context shows that the words are used in a technical 
or some arbitrary sense.’’ With this general proposi- 
tion I fully agree, but I am not prepared to admit that, 
in its vulgar sense, the word ‘property ”’ includes all 
choses in action. And I feel compelled to dissent from 
the statement which follows, in the same opinion: 
“There is no good reason to believe that the word was 
used in that section (section 13, article 11) in a sense 
materially differing from that which it has in other 
sections of that instrument.” A single illustration 
will show that the foregoing is not literally correct. 
It has never been doubted in these arguments that 
gold and silver money is property which may be taxed. 
Such coins are more than promises to pay; they are 
composed of metals recognized as standards of value 
throughout the commercial world, and everywhere of 
purchasing capacity. But it has been repeatedly held 
that the clause of the Constitution (Art. I., Sec. 8) “nor 
shall private property be taken for public use without 
just compensation,” prohibits the taking of money. 
This reason is apparent. The compensation spoken of 
is money, and it would lead to an absurdity to say that 
money should be taken for the public only in case an 
equal sum of money should be paid to the citizen when 
the money was taken. Such is the uncertainty of 
human language that it is absolutely necessary to con- 
sider the context in order to determine the sense in 
which a particular word is employed, if it can ever be 
employed in more than one. 

The facts of the present case do not present any 
question as to the power of the Legislature to require 
the payment of a specific sum by way of license for the 
transaction of a practical business, or the performance 
of particular acts. The views above expressed remove 
the objection heretofore resorted to, that the creditor 
cannot complain if the debtor shall pay a double tax. 
The creditor can always complain, because the credit 
should not be taxed at all, inasmuch as it has no inde- 
pendent value, and, therefore, cannot be taxed in pro- 
portion to such value (as part of the aggregate of value) 
in the manner required by the Constitution. 

And in the foregoing an effort has been made to ab- 
stain from any reference to the moral effects of a spe- 
cies of legislation which ordinarily transfers the burden 
of taxation from the lender to the borrower, and 
encourages misrepresentation and perjury by permit- 
ting the collection of a tax to depend upon the oath of 
the creditor based on his opinion of the solvency of his 
debtors. The case should be decided by reference to 
the power of the Legislature under the Constitution. 
Iam of the opinion that “credits ”’ are not ‘‘ property ”’ 
subject to taxation within the meaning of the section 
of the Constitution above quoted. Judgment reversed 
and cause remanded. 

Remittitur forthwith. 





RECENT AMERICAN DECISIONS. 


SUPREME COURT OF OHIO.* 
ACTION. 

1. Under the act requiring ‘“‘ compensation for caus- 
ing death by wrongful act, neglect, or default,” etc., 
persons who had no legal claim for support upon the 
deceased may, as next of kin, have an action main- 
tained for their benefit, to recover the compensation 
allowed by the statute. Grotenkemper v. Harris, 510. 

2. Under the “act requiring compensation” for 
causing death by wrongful act, neglect, or default, 
which gave a right of action, provided such action 
should be commenced within two years after the death 
of such deceased person, the proviso is a condition 
qualifying the right of action, and not a mere limita- 
tion onthe remedy. P., C. & St. L. R. R. Co. v. Hine, 
629. 

3. The amendment and repeal of the section con- 
taining the proviso during the existence of the right 
of action, and the omission of the proviso in the sec- 
tion as amended, did not have the effect of extending 
the time within which the action should have been 
brought. Ib. 

4. The act allowing an action by the representatives 
of a party whose death was caused by the wrongful 
act of another, does not extend to cases where the 
wrongful act which caused the death was committed 
outside the State of Ohio. Hoover v. Pennsylvania 
Co., etc., 667 

AGREEMENT. 

1. An agreement by the lessor to let the lessee have 
the good-will of a business, and that the lessor will ab- 
stain from carrying on a like business in the same 
locality for a period of five years, is within the statute 
of frauds, and voidable if not in writing. Gottschalk 
v. Witter, 76. 

2. A stipulation in a deed of conveyance whereby 
the grantee, in part consideration for the conveyance, 
agrees for himself, his heirs and assigns that the prem- 
ises conveyed shall not be used or occupied as a hotel 
so long as certain other property owned by the grantor 
shall be used for that purpose, binds both the grantee 
and all claiming under him, and may, in equity, be en- 
forced by injunction. Stines v. Dorman, 580. 

BARRATRY. 

Where the conduct of a pilot results in injury to the 
oWner of the vessel, but is free from fraud, gross neg- 
ligence, and willful violation of a known positive law, 
he is not guilty of barratry within the rule of mari- 
time or insurance law. Germania Ins. Co. v. Sher- 
lock, 33. : 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. A partial payment on a joint and several promis- 
sory note, by one of several makers, will not prevent 
the running of the statute of limitations, as to the 
other makers. Hance v. Hair, 349. 

2. Where the borrower resided in Ohio, the laws of 
which State, at the time, allowed parties to contract 
for any rate of interest not exceeding ten per cent, 
and the lender resided in Pennsylvania, where six per 
cent was the legal rate of interest; on a loan of money 
made in Ohio, the parties had a right to stipulate in 
the note, for interest at ten per cent per annum, pay- 
able semi-annually, and make the note payable in 
Pennsylvania, without thereby rendering the contract 
usurious. Kilgore v. Dempsey, 413. 





*From 25 Ohio St. Rep. 
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BILIS OF LADING. 


1. By the rules of commercial law a bill of lading is 
regarded as the symbol of the property therein de- 
scribed; and in case the shipper reserves to himself 
the jus disponendi, he can transfer the title, at any 
time before the property is delivered by the carrier to 
the consignee, as effectually by the delivery of the bill 
of lading as by the delivery of the property itself. 
Emery’s Sons v. Irving Nat. Bank, 360. 

2. If the consignment be made by a vendor toa 
vendee, the question whether the consignor reserved 
the jus disponendi is one of intention to be gathered 
from all the facts and circumstances of the transac- 
tion. Ib. 

3. 1f the right to control the property be reserved 
by the shipper, the carrier must be regarded as his 
agent, if not, then as the agent of the consignee. Ib. 

4. On such question of intention, the terms of the 
bill of lading are to be taken as the admissions of the 
consignor, and are entitled to great weight, but are 
not conclusive. Ib. 

5. Nor is the fact, that the consignee had contracted 
with the carrier for special rates of freight, conclu- 
sive that the goods were delivered by the consignor 
to such carrier as the agent of the consignee. Ib. 

6. Where the vendor of goods consigus them to the 
purchaser, taking a bill of lading from the carrier, and 
intending to reserve the right of control over them, at 
the same time draws upon the purchaser for the price, 
and delivers the bill of exchange, with the bill of lad- 
ing attached, to an indorsee, for a valuable considera- 
tion, the consignee, upon receipt of the goods, takes 
them subject to the right of the holder of the bill of 
lading to demand payment of the bill of exchange, 
and cannot retain the price of the goods on account 
of a debt due to him from the consignor. Ib. 


BURGLARY. 


Under section 14 of the crimes act, as amended 
February 10, 1872, which provides, “If any person 
shall, in the night, willfully, maliciously and forcibly 
break and enterintoany * * * barn * * * with 
intent to steal,’’ etc., the crime of burglary was not 
committed where a person, without either an actual 
or constructive breaking, entered a barn with intent 
to steal, and afterward ‘‘broke out of the barn in 
making his exit therefrom ” The unlawful breaking 
must precede the entry. Wine v. The State, 69. - 

CONSTITUTIONAL LAW. 


1. Investments in bonds and stocks of foreign cor- 
porations by residents of Ohio may lawfully be taxed 
in Ohio; and the provisions of the act of April 5, 1849 
28. & C. 1438), imposing a tax on such bonds and 
stocks, are not in violation of the Federal or State con- 
stitution. Worthington v. Sebastian, 1. 

2.“Schools established by private donations, and 
which are carried on for the benefit of the public, and 
not with a view to profit, are ‘‘ institutions of purely 
public charity ’’ within the meaning of the provision 
of the constitution, which authorizes such institutions 
to be exempt from taxation. Gerke v. Purcell, 229. 

EMBEZZLEMENT. 

1. A person employed at a monthly salary, who, in 
the discharge of his duties, is subject to the imme- 
diate direction and control of his employer, may, in an 
imdictment for embezzlement, be described as a ser- 
vant. Gravatt v. The State, 162. 

2. On the trial of a charge of embezzlement, the 





fact that the money alleged to have been embezzled 
was received in several sums, at different times and 
from different persons, by the accused, in the course 
of his employment, affords no ground for requiring 
the prosecutor to elect on which sum he will rely for 
conviction. Ib. 

3. Where the jury had been instructed as to what 
was necessary to constitute embezzlement, and that, in 
order to convict the accused, the offense must have 
been committed in the county laid as the venue, in- 
structions directing the jury to inquire as to the 
county in which the accused formed the criminal in- 
tent, disconnected from acts designed to carry such 
intent into execution, were immaterial and calculated 
to mislead, and were therefore properly refused. Ib. 

EVIDENCE. 


1. Where a written instrument, not the foundation 
of the action, is offered in evidence by a person not a 
party to the instrument, as an admission of the ad- 
verse party touching a matter in issue, the fact that it 
is not stamped as required by the act of Congress, is 
no ground of objection to itsadmission. Reis v. Hell- 
man, 180. 

2. A copy of the probate and record of a will, duly 
certified by the probate judge, is conclusive evidence 
of the validity of the will, on the trial of a collateral 
issue, between a stranger and the devisee respecting 
the property devised; and is admissible as evidence 
on the trial of such issue, notwithstanding proceed- 
ings to contest it may be pending in the District Court 
at the time it is offered and admitted as evidence. 
Brown +. Burdick, 260. 

3. The burden of showing that a confession of guilt 
was obtained by improper inducements, rests with the 
defendant. Rufer v. The State, 464. 

4. Where it is shown that two or more persons acted 
in concert in the commission of an alleged murder, 
it is competent for the State by proper testimony 
to show, upon the separate trial of one, the motives 
which actuated the others in the alleged homicide. 
Ib. 

5. But ill feeling toward the deceased, on the part of 
those not on trial, cannot be proved for the purpose of 
showing a conspiracy between them and the defend- 
ant to commit the homicide. Ib. 

6. In an action for compensation for causing death 
by wrongful act, in determining the pecuniary injury 
resulting from the death, the reasonable expectation 
of what the next of kin might have received from the 
deceased, had he lived, is a proper subject for the con- 
sideration of the jury. Grotenkemper v. Harris, 510. 

FORGERY. 

A forged instrument was in the following terms: 
‘* Akron, May 2, 1872. Mr. Schroeder— Please let Mr. 
Borswick have his clothes and I will hold his pay till 
next Tuesday and will see that paid for. J. Butler.” 
Held, that such instrument may be described in an 
indictment as an “ order for the delivery of goods and 
chattels ’’ within the meaning of the statute. Chidester 
v. The State, 433. 

FRAUDULENT CONVEYANCE. 

A creditor may avoid or set aside a fraudulent con- 
veyance of his debtor’s property for the satisfaction of 
his debt, without first exhausting the debtor’s other 
property, or showing that the debtor has no other 
property liable to be taken. Westerman v. Westerman, 
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GOVERNOR, APPOINTMENT OF OFFICER BY. 


Where an officer appointed by the governor, by and 
with the advice and consent of the senate, is author- 
ized by law to hold his office for a term of three years 
and until his successor is appointed and qualified, and 
no appointment of a successor is made by the regular 
appointing power at the expiration of his term of three 
years, the office does not become vacant, but the in- 
cumbent holds over as a de jure officer until his suc- 
cessor is duly appointed and qualified. The State v. 
Howe, 588. 

HABEAS CORPUS. 

Habeas corpus is not the proper mode of redress, 
where the relator has been convicted of a criminal 
offense, and sentenced to imprisonment therefor by a 
court of competent jurisdiction; if errors or irregu- 
larities have occurred in the proceedings or sentence, 
a writ of error is the proper remedy. Ex parte Van 
Hagan, 425. 

INSURANCE. 

1. A policy of insurance on a steamboat against loss 
by fire, covers a loss by fire caused by collision where 
collision is not excepted, by the terms of the policy, 
from the risk named. Germania Ins. Co. v. Sher- 
dock, 33. 

2. Where a steamboat, injured at or near its home 
port by a peril insured against, remains in specie, the 
assured cannot, without abandoning the vessel to the 
underwriter, claim indemnity as of a total loss, al- 
though the cost of repairing the vessel exceeds its 
value when repaired. Globe Ins. Co. v. Sherlock, 50. 

3. The rule that an insurer who has paid the loss re- 
sulting from a peril insured against, may be subro- 
gated to all the claims which the insured may have 
against any person by whose negligence the injury was 
caused, does not apply in a case where the injury was 
caused by the negligence of the insured himself. But 
if the loss was caused by the willful or fraudulent act 
of the insured, the same,may be set up as a defense 
to an action on the policy, whether the subject of the 
insurance has been abandoned to the insurer or not. 


Ib. 
PARTNERSHIP. 


Partners in mercantile business have power to bind 
the firm by borrowing money for its use, and when 
money is bona fide so loaned for its use, a subsequent 
misapplication of the money to the individual use of 
the partner will not deprive the lender of his remedy 
against the other members of the firm. Kleinhaus v. 
Generous, 669. 

———__»—_—_—___—— 
BOOK NOTICES. 


United States Digest. A Digest of Decisions of the various 
courts within the United States from the earliest period 
to the year 1870. By Benjamin Vaughan 7} First 
series. Vol. X. Boston: Little, Brown & Co., 1 


HE rapidity with which the volumes of pb digest 
are prepared and published, challenges the admira- 
tion of the profession and surpasses any thing in the 
history of legal publication so far as we have known. 
But we do not find that any thing has been sacrificed 
by the celerity with which the work is brought out, 
either in respect to the subject-matter or the mechani- 
cal execution. The present volume is fully equal to 
its predecessors both in the ability and accuracy of the 
editor’s work and in the clearness and durability of 
the printers’ work. Among the more important titles 
in this book may be noticed the following: ‘‘ Patents,” 
‘* Pleadings,’ and ‘** Practice.’’ The title *‘ Pleadings ”’ 
‘occupies four hundred anid sixty pages of the volume, 





and embraces more than ten thousand sections. This 
title alone would seem to be worth the price of the 
volume. It is an epitome of the whole subject of 
pleading — it is a grand monument to the industry and 
the organizing powers of the editor. Among the minor 
titles we notice ‘‘ Physicians,”’ ** Piracy,’’ “‘ Poisoning,” 
and ‘‘ Prescription.”’ This volume carries the work 
of digesting through the title ‘‘ Presumptions.’’ The 
editor is doing a great and lasting service to the pro- 
fession in presenting in a well-arranged form the sum 
and substance of the adjudications of the courts in the 
United States. 


The Law relating to General Voluniary Assign 
Benefit of Creditors as provided for in the Si Statute Ff iso. 
as Amended, with Notes of Decisions, and i af 
Forms, by Granville P. Hawes, Counselor at Law. New 
York: Baker, Voorhis & Co., 1876. 


As adigest of the statutes and decisions relating to 
Assignments, this little book will be found of unmis- 
takable service. The cases have been collected with 
diligence, and the points decided have been well ex- 
pressed and well arranged. The appendix contains 
the necessary forms for assignment proceedings. The 
tendency of the Federal courts is to look with favor 
upon honest general assignments,and as they are much 
less complicated and expensive than bankruptcy pro- 
ceedings, there is good reason why they should be re- 
sorted to. With the assistance of Mr. Hawes’ little 
book, no one ought to have any great difficulty in con- 
ducting the proceeding to a successful termination. 
Pennsylvania State Reports, competing 6 Onege Adjudged in 

the Supreme Court of Pennsylvania, by P. Frazer Smith. 
Vol. LXXVII. Philadelphia: Kay & Brother. 

This volume of Pennsylvania State Reports contains 
cases argued at the October and November term, 1874, 
and January term, 1875. It is a misfortune, as we have 
frequently observed, that the State reports should 
keep, on the average, about a year behind the decisions. 
We can see no substantial reason for this, and we have 
had sufficient experience in reporting to know that 
the delay in bringing out the reports of the various 
courts in this country is generally inexcusable. Many 
of the opinions in this volume were delivered in 1874, 
and we notice two —in the cases of Lynch v. Common- 
wealth, p. 205, and Tindle’s Appeal, p. 201— which were 
delivered November 22, 1873. 

Among the cases of general interest in this volume, 
we notice the following: In Holmes’s Appeal, p. 50, it 
appeared that in negotiating the sale of a farm, the 
vendor assured the vendee, after inquiry, that the 
neighborhood was free from sickness, whereupon the 
vendee entered into an agreement to purchase. Held, 
that the agreement was invalid, the neighborhood be- 
ing, in fact, subject to feverandague. In McGunnigle 
v. McKee, p. 81, it was held that the legislature had 
power to legitimatize a child, by special act, for the 
purposes of future inheritance. In Sullivan's Appeal, 
p. 107, it was held that a cook in a hotel is not within 
the terms or intent of an act passed April 9, 1872, 
securing a lien for money due for labor and services 
by a miner, mechanic, laborer or clerk, from any per- 
son or chartered company employing clerks, miners, 
mechanics and laborers, as lessees, contractors or 
owners of any works, mines, manufactories, or other 
business, or where clerks, miners or mechanics are em- 
ployed. 

The next important case which we notice is Mc- 
Laughlin vy. City of Corry, p. 109, relating to the lia- 
bility of a city for injuries caused by accumulation of 
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ice and snow on the sidewalk. The case holds that 
where the obstruction accumulates by default of the 
officers of the city the liability accrues, and if it is of 
long duration, so as to be generally observable, this is 
constructive notice to the city. The volume contains 
a large number of valuable cases in the law of bills 
and notes. Sweeney v: Thickstein, p. 131, involves the 
negotiability of a note payable to order with interest, 
and with the proviso, “in case of non-payment at 
maturity, five per cent collection fees to be added; 
with warrant of attorney to enter judgment for 
amount of the note,’’ costs, etc. It was held, very 
properly, that this note was not negotiable by reason 
of the warrant of attorney. Other cases we have al- 
ready noticed in this journal. The volume is full of 
well-considered and valuable cases, well reported. 
——__>___—_- 


OBITUARY. 


Isaac F. REDFIELD. 


SAAC FLETCHER REDFIELD died at his resi- 
dence in Charlestown, Mass., on Thursday, March 
23,1876. He was born at Weathersfield, Vt., April 1, 1804, 
and graduated at Dartmouth College in 1825. He began 
the practice of law at Derby, Vt., in 1827, and was 
attorney for Orleans county from 1832 to 1835. From 
the last-mentioned year until 1861 he was judge of the 
Supreme Judicial Court of Vermont, and during the 
last three years of his service on the bench he was 
chief justice. He was also one of the professors at law 
at Dartmouth College. In 1861 he went to Boston to 
reside; in 1867 he was appointed United States Com- 
missioner to adjust claims of Great Britain, and spent 
some time in Europe. He was the author of several 
legal works, including the ** Law of Railways,” the 
“Law of Wills,” and ‘* American Cases on the Law of 
Wills.”” He was also one of the principal editors and 
contributors of the American Law Register. In his 
loss the profession mourns one who, whether on the 
bench, in the professional chair, or in the fields of legal 
literature, was remarkable for his ability, force of 
character and integrity. 
cilities 
EXTENDING THE TIME FOR STAMPING IN- 
STRUMENTS. 


\ we following act has been passed : 

Be it enacted by the Senate and House of Represen- 
tatives of the United States of America in Congress as- 
sembled, That the provisions of the act, entitled ** An 
act to provide for the stamping of unstamped instru- 
ments, documents, or papers,”” approved the twenty- 
third day of June, in the year eighteen hundred and 
seventy-four, be, and the same are hereby, extended 
to the first day of January, in the year eighteen hun- 
dred and seventy-seven. 

Approved February 25, 1876. 

Department of State, Washington, Feb. 25, 1876. 
A true copy. 
SEVELLON A. Brown, Chief Clerk. 


The act of June 23d, 1874, referred to, authorizes the 
stamping of documents subject to stamp tax and left 
unstamped, or of a copy thereof when the original has 
been lost; the stamps to be affixed by any person 
having an interest in such document, in the presence 
of some judge, or clerk of a court of record, who shall 
indorse on such writing or copy a certificate under his 
hand, or if the clerk, under his hand and seal, setting 
forth the date at which and the place where such 








stamp was affixed, the name of the person presenting 
the writing or copy, and the fact that the stamp was 
affixed and canceled in his presence. In a letter pub- 
lished in the Internal Revenue Record of Aug. 10, 1874, 
vol. xx, p. 37, the Department desided that the law 
conferred an additional privilege for the convenience 
of parties, and did not take away the authority of the 
collector to stamp instruments under former laws still 


in force. The privilege expired by limitation, Jan. 1, 
1876; it is here extended another year. 
——_»—__. 
CORRESPONDENCE. 


REMOVAL OF CAUSE. 


Marron, SMytH Co., VA., March 14, 1876. 
To the Editor of the Albany Law Journal: 

DEAR Str—In your issue of March 4, in your com- 
ment upon the case of Galpin v. Crichlow, 112 Mass. 
339, you say, after quoting the language of Swayne, J., 
in Insurance Company v. Dunn, 19 Wall. 214, “a case 
which has made progress, however far, if it has not 
passed the final trial, is liable to be removed."’ Is that 
the case now, and does the case of Inswrance Company 
v. Dunn, 19 Wall.214, settle the construction of the Acts 
of Congress as it now stands in Revised Statutes of the 
United States, 1873-74? 

This question, in the case of the Insurance Company 
v. Dunn, 19 Wall. 214, was decided under the Act of 
March 2, 1867, which changes the phraseology of the 
act of July 27, 1866. Inthe former act the language 
was “at any time before the trial, or finul hearing of the 
cause." In the act of 1867, the language is “ at any 
time before the final hearing, or trial of the suit.” In 
the revisal of 1873-74, the language of the act now is 
(Revised Statutes, p. 113, subdivision third, under sec- 
tion 639), the same as the act of July 27, 1866, “ at any 
time before the trial, or final hearing of the suit.” 

Judge Swayne, on page 226, 19 Wall, in Insurance 
Company v. Dunn, says: “In the Act of Congress of 
1866, the language used in this connection is, at any 
time before the trial or final hearing. If the difference 
in the act of 1867 be material, it is fair to presume that 
the change was distinctly made to obviate doubts that 
might possibly have arisen under the former act, and 
to make the latter more comprehensive.”* If Congress, 
by the revisal, has restored the language of the act of 
1866, is it not still an open question whether a party 
can, after one trialin the State court, move the case 
to the Federal court? It was so held during the last 
year by the Supreme Court of Virginia, and upon the 
idea that Congress, by restoring the language of 1866, 
intended to prevent a party from removing the cause 
to the Federal court after the first trial in the State 
court. Thecase in the Virgina court was this: Karey 
had sued The Continental Insurance Company in the 
Circuit Court of Roanoke, and recovered a judgment 
in that court. The Insurance Company obtained a 
writ of error to that court from the Court of Appeals. 
When the cause was heard in the Court of Appeals, 
the cause was reversed, and sent back to the Circuit 
Court for anew trial. Before the new trial in the 
Circuit Court, the Insurance Company made the neces- 
sary affidavit, under the act of Congress, and asked for 
the removal of the cause to the Federal court. The 
Circuit Court overruled the motion, and refused to 
send the case into the Federal court. To this judg- 
ment of the Circuit Court a writ of error was granted, 
and it was heard before our Court of Appeals last sum- 
mer. The appellate court held that the language of- 
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the Act of 1866 had been restored, and according to 
that act. the motion should have been made before the 
the first trial of the cause. ‘‘The court said, ‘the 
Act of Congress was intended to give suitors, who are 
citizens of different States,an election between two 
courts — not two different chances.”’ 

As this is a question of some moment, I desire to 
call your attention to it, and obtain your views upon 
the revised act. 

Yours, &c., 
JAMES H. GILMORE. 


[We intended to limit our comments upon the case 
of Galpin v. Crichlow, to the law, as the statute stood 
at the time that case was decided. As the statute 
now reads, we are of the opinion that an action can- 
not be removed aftera trial upon the merits under 
any circumstances. It is neither fair nor in accord- 
ance with the rules of constitutional construction, to 
hold that the change in the language of the statute 
was accidentally made, orisimmaterial. On the other 
hand, in the language of Judge Swayne, “ it is fair to 
presume that the change was deliberately made.” If 
any authority can be derived from a reporter’s head- 
note, that to Insurance Company v. Dunn is an au- 
thority, to the effect that the court held that the lan- 
guage of the act of 1866, or of the statute as it now 
stands, is not of the same import as the language of the 
act of 1867. The Supreme Court of New Hampshire, in 
Whittier v. Hartford Ins. Co., held in a well-considered 
opinion that the act, as it now stands, does not author- 
ize a removal after one trial has been had, although 
the action is one where review will lie. A different 
view was, however, taken by Judge Nelson in the 
United States Circuit Court for the District of Minne- 
sota, in Minnett v. The Milwaukee & St. Paul R. R. Co. 
We shall shortly publish the opinion in that case.— 
Ep. A. L. J.J 


———_—__ - > 
COURT OF APPEALS DECISIONS. 


THE following decisions were handed down in the 
New York Court of Appeals on Tuesday, March 28, 
1876: 
Default opened on payment of $10 costs of opposing 
motion, and cause ordered on calendar— Turner v. 


Reges.— Judgment affirmed, without costs — Butt 
v. The First Universalist Society; Fairchild v. Fair- 
child.— Judgment reversed and new trial granted, 


costs to abide event— Van Allen v. Farmers’ Joint 
Stock Ins. Co. Judgment affirmed —In the matter 
of the certiorari sued out by Geo. H. Crimmins v. Mor- 
gan; Tinte v. The People.——Judgment aflirmed, 
with costs of all parties to be paid out of the estate — 
Roosevelt v. Roosevelt.—— Motion for re-argument 
denied, with $10 costs— Alexander v. Germania Ins. 
Co.; Indianapolis, etc., R. R. v. Tyng. 





—_+_——— 


NOTES. 


\ FE have still another testimonial to the satisfactory 

working of the Judicature Acts in England. The 
Lord Chief Justice of England, in the course of his 
speech on the presentation to him of the freedom of 
the city of London, said of the new system: ‘“‘ Coming 
now to the Judicature Acts which were passed in 1873 
and 1875, I do not attach more value to those acts than 
I think they deserve; but I will say, and I am happy 
to have this opportunity of saying it thus publicly, as 





the result of my own experience during the past few 
months, that this legislation has effected very great 
aud salutary improvements in the condition of Eng- 
lish law. It has in many respects brought the old 
maxims of the common law into harmony with the 
larger and more liberal principles of equity. It has 
improved our procedure — simplified and improved it. 
It has done this by bringing the superior courts into 
closer connection. It has enabled the courts which 
are oppressed with too much business to put some of 
it upon the shoulders of those who had not enough, 
and so we have got rid of the arrears which were 
blocking the avenues to justice.” 


Speaking of law reporting, a contemporary says: 
There are two classes of cases which are worthy of 
being reported. First, cases which decide a new point 
or principle, such as those which settle the meaning 
of a statute which has not yet received a construction, 
where such construction was really doubtful in the 
absence of decision; or which lay down the rule of 
expediency to be applied to some new combination of 
elements in social, commercial, or political existence 
which the course of events brings forward. Secondly, 
cases which, though they do not decide absolutely 
new points or principles, nevertheless afford typical 
illustrations of the application of old points or princi- 
ples to large or frequently recurring classes of in- 
stances. There is nothing, we believe, which darkens 
counsel so effectually as loading the books with cases 
in which, though much was mooted, very little or 
nothing was decided. An obiter dictum is, asa rule, 
better suppressed. A system in which previous decis- 
ions have the force of law has its drawbacks, though 
it seems to us that the advantages more than counter- 
balance them; but any thing which tends to give mere 
dicta the force of precedents is, to our thinking, mis- 
chievous. The tendency of modern reporters is to 
confine the matter reported to the actual decision 
much more strictly than was the practice in former 
times, and we feel sure that the profession ought to 
support them in this respect. 


There is a vacant place in the law which women 
might easily qualify for, and fill to advantage, without 
obtruding upon the men,or being admitted to the bar. 
We mean that of revisory counsel in romance cases. 
If the readable author of ‘‘ Her DEAREST Fog,” could 
have had such advice, she would have spared the law 
the comminuted fractures upon which the interest of 
her book depends, but it would have killed the book 
in advance of publication—not so much matter 
in her case, for Mrs. Alexander can always make 
an exciting novel without the exquisite dramatization 
of the Jaw upon the wheel of torture. In “‘ HER DEAR- 
Est For,” Mr. Travers, a veteran East India mer- 
chant, is supposed to leave a will in favor of his delight- 
ful and youthful widow, to the disinherison of his 
cousin and pre-adopted heir —a British officer of proper 
age for the widow, conventionally ‘ horrid,” accord- 
ing to the feminine vocabulary, but incognito quite the 
contrary. There is positive evidence that subsequent 
to this will, the testator made another, containing 
direct provision for the cousin, as well as handsome 
provision for the widow, but this will never came to 
the front. After the widow is in full possession under 


the will giving her the entire property, a forged will 
of later date turns up, giving all the property to the 
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cousin, and the widow, under advice of counsel, sur- 
renders to the cousin, who in turn takes possession, 
and the widow, rejecting (very shrewdly this time) a 
small annuity conditioned upon her consenting to the 
forged will, sells her paraphernalia,and with the money 
buys a small shop which keeps her in consideration of 
her keeping it. When the forgery is discovered, as it 
has to be, the cousin (not mixed up in any way with 
the forgery), under the advice of counsel, surrenders to 
the first will, and the widow takes possession of the 
whole property under the provisions of that will, and 
the cousin, according to the novel, would be in a beg- 
garly fix, if he and the widow, unbeknown to the 
cousin, had not all the while been falling in love with 
each other, and so they marry; the widow smoothing 
his sense of dependence by reminding him that under 
the will which never made its legal appearance, he had 
a liberal provision, and so only marries into his own. 
Now what Mrs. Alexander lacked was counsel to ad- 
vise her that there was no respectable firm in the Brit- 
ish empire who would have advised the cousin to sur- 
render for the forgery to the will devising the entire 
property to the widow, because that will was revoked 
by the subsequent will that was suppressed in aid of 
the forgery. If the contents of this suppressed will 
could have been proved as in the case of the late Lord 
St. Leonards, the suppressed will would have been 
established, and the widow and cousin would each 
have got their own, and no nonsense aboutit. But 
the mere execution of the suppressed will could have 
been proved whether its contents could have been got 
at or not, and this would have established a revoca- 
tion of the widow’s will which gave her all the prop- 
erty; so that there was no call for the cousin to sur- 
render to her title under that will. 


A correspondent sends us a summary from Reeve’s 
English Law, Vol. III, p. 284, of Stat. 33 Hen. VII, c. 
7, relative to attorneys. It says, “that not long since 
in the city of Norwich, and in the counties of Norfolk 
and Suffolk, there were only six or eight attorneys at 
most, coming to the King’s Courts, in which time great 
tranquillity reigned in those places and little vexation 
was occasioned by untrue and foreign suits. But now, 
says the Act, there are in those places fourscore attor- 
neys or more, the generality of whom have nothing to 
live upon but their practice and besides are very 
ignorant. It complains that they came to markets 
and fairs and other places where there were assemblies 
of people, exhorting, procuring and moving persons to 
attempt untrue and foreign suits for small trespasses, 
little offenses and small sums of money, which might 
be determined in courts-baron, so that more suits were 
now raised for malice than the ends of justice, and 
courts-baron became less frequented.’’ Therefore it 
declared, ‘‘ that in future there should be but six com- 
mon attornevs in the county of Norfolk, the. same 
number in Suffolk, and in the city of Norwich only 
two; these were to be admitted by the two chief 
justices of the most sufficient and best instructed.” 


The business of the Maidstone (Eng.) Assizes in 
March occupied only three days. The London Times 
says: ‘“‘Such an assize has never been known here 
before, and it presented a remarkable contrast to 
assizes at any time previous to the present. In the 
early part of the century there would have been 100 
prisoners for trial here, and four or five or more were 





usually left for execution. About 30 years ago when 
Lord Denman and Baron Alderson came this circuit, 
the learned baron had,above 100 prisoners for trial, and 
Lord Denman tried 24 causes. And though the 
number of prisoners has been gradually reduced since 
then, owing to the operation of various causes, the 
number of civil causes for trial has never hardly been 
less than 20 and has generally been between 20 and 30. 
At these assizes there were only 27 prisoners for trial 
and only four causes. As regards the civil business it 
may safely be said that there never was known such 
an assize here.’ ——The Law Times contains in a single 
number eight obituary notices of members of the legal 
profession in Great Britain, viz.: H. Chance, T. Walker, 
R. J. Covner, G. DuPre Porcher, Sir R. D. Hansen, J. 
H. Tristen, R. Lyas, and H. James. 


Chief Justice O. P. Nicholson, of the Tennessee Su- 
preme Court, died at Columbia, Tenn. He was a 
United States Senator in 1840, a member of the South- 
ern Convention in 1850, and editor of the Washington 
Union during the administration of Pierce. His death 
reduces the number of judges in the Supreme Court 
of Tennessee from six to five, thus preventing the 
court from sitting in two sections until the vacancy is 
filled. 


A contemporary, in speaking of law reform in Egypt, 
says: Another of the few ties that bound Egypt to 
Turkey has recently been sundered. Up to this year 
the Grand Kadee, the head of the administration of 
Mahomedan law — with which the new tribunals have 
not interfered in criminal matters and questions con- 
cerning the personal status of the Egyptian — was ap- 
pointed by the Porte, and sent from Constantinople. 
He purchased his place privately from the Turkish 
government, which paid no particular regard to his 
qualifications. All that was required was that he 
should be an Osmanlee (a Turk) of the orthodox sect 
of the Hanafees, and that he should know the Koran 
by heart. It wasnot even necessary to speak Arabic — 
the language of the people to whom this great light of 
the law had to administer justice. He only held the 
post for a year, during which time he naturally favored 
wealthy suitors in order to make a decent profit out of 
his purchased post. This venal system is now at an 
end. The last Grand Kadee of the old school has gone 
back to Stamboul. For the future, the Khedive sends 
83,0001. a year to the Sheik-el-Islam, the head of the 
Mahomedan Church, and has the right to appoint his 
own Grand Kadee. The first native Grand Kadee, 
whose functions combine those of a judge of assizes, 
a judge of the Court of Arches, and a judge of the 
Divorce Court, was appointed three weeks ago. He is 
aman of learning, holds the post dwm bene se gesserit, 
and receives a salary of 2,0001. a year. He was in- 
stalled with great pompand ceremony. The ministers 
and all the high officials of State, all the Ulémas 
(the puisne judges who are under the Grand Kadee), 
and large bodies of troops were assembled at the 
palace of Kasr-el-Nil, at Cairo, to receive the head of 
the law. Rias Pasha, the Minister of Justice, made a 
speech on the advantages of the great reform, and ex- 
pressed confidence in the purity of Mahomedan jus- 
tice henceforward. The minister then invested the 
Kadee with his official dress —a robe of green silk (the 
sacred color of the Prophet) — and he proceeded, with 
his Ulémas, to open his courts. 
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CURRENT TOPICS. 
RESOLUTION has been introduced in the Uni- 
ted States Senate to the effect that the President 

be requested to take suitable measures to have the 
conference, recently called by the Government of 
Peru, to consider questions of international law, 
held in this country during the period of the 
Centennial Exposition. The resolution also recom- 
mends that five delegates be appointed from the 
United States to serve without compensation. 
We have already set forth the points included in 
the circular of the Peruvian government. It is not 
at all probable that the representatives of the gov- 
ernments of North and South America could come 
to an agreement at once on all these points. But if 
there could be an agreement on some points which 
could be ratified by the governments concerned, it 
would be a great gain to the cause of international 
law reform. We think that all such conferences 
should be encouraged ; and that the resolution pro- 
posed should be adopted by our Congress. 


The governments of Europe are giving more and 
more attention to the subject of international law 
reform and codification. The Emperor of Russia, 
as is well known, called a conference at Brussels, 
some time ago, to consider the rules of warfare. 
Our government was not represented, although in- 
vited, because we are reliably informed the present 
head of the Department of State is opposed to any 
attempts at securing the official agreement of Na- 
tions on questions of international law. This is a 
very antiquated notion, and we hope that Congress 
will not allow it to prevail. The greatest law re- 
forms of all ages have been carried through in 
the face of officials who have been worthy in their 
own characters, but who have failed to appreciate 
the needs and demands of the hour. The recent 
Judicature Acts in England were passed against the 
objection of the leaders of the bar and bench of 
England. These acts have been in force only since 
November last; but the success of their working 
is so plainly demonstrated that the Lord Chancellor 
and the Lord Chief Justice of England unite with 
many others in pronouncing the experiment of codi- 
fying the practice in England, one of the most sur- 
prisingly beneficial movements ever known. So it 


was with the establishment of the Code of Proced- 
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ure in New York. Nearly all the leaders of the 
profession predicted its failure; but it has stood for 
nearly thirty years, and has so impressed itself 
upon the legal sense of the country, that it has been 
adopted in more than twenty of our States, and 
has been transported across the Atlantic and adop- 
ted in England, and nearly all English-speaking 
countries. The same process of development will 
go on in the codification of international law. It 
will be opposed at first by the over-conservative and 
the timid, but it will ultimately prevail. 


It has been proposed to introduce in the New 
York legislature a bill amending the sections of the 
Code of Procedure relating to the amount of bail, 
and the extra allowance in civil cases. As the law 
now stands a defendant may be held to bail in a 
civil suit in any amount which the “ discretion ” of 
the judge may dictate. It is proposed to so amend 
the law that the defendant shall not be held to bail 
in any case for an amount exceeding one hundred 
thousand dollars. We can very well see that in 
suits involving large amounts the judge may, under 
the present law, feel himself at liberty to require 
bail commensurate with the amount involved. Thus 
the amount of bail may be and has been fixed at 
hundreds of thousands of dollars and even millions, 
practically resulting in imprisonment until the case 
is finally decided. Again in cases involving large 
amounts the ‘‘extra allowance” has been known 
to reach many thousands of dollars, thus giv- 
ing to counsel for the trial of a single cause a 
compensation exceeding the entire salary of the 
judge for a year, or term of years. If the prevail- 
ing party wants to give his counsel exorbitant fees, 
let him do so; but we can see no reason why the 
court should assess such fees upon the amount of 
the judgment. The proposed measure will limit the 
amount of ‘‘ extra allowance ” to one thousand dol- 
lars —a sum quite large enough we should think to 
satisfy the cupidity of a modest lawyer. The abuses 
in the matter of excessive bail and extra allowances 
in civil cases are likely to increase instead of dimin- 
ish in these days when the claims and judgments of 
parties amount to millions of dollars, The legisla- 
ture would do well to correct these abuses by the 
limitations proposed. 


In a case recently decided by the Court of Com- 
mon Pleas of Philadelphia, the Western Union 
Telegraph Company was restrained from erecting 
telegraph poles in a certain street, on the ground 
that the proposed erection was in violation of the 
city ordinance, and injurious to the public. In re- 
gard to the proposition that telegraph companies 
should be compelled to lay their wires under ground 
in the large cities, the court said: ‘‘It is impossi- 
ble for us to doubt the practicability of successfully 
working lines laid down in that manner, in view of 
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the fact, which is in evidence, that for the last 
twenty-five years all the important wires have been 
carried underground through the city of London, 
in the streets of which city not a telegraph pole is 
to be seen. The extent of the underground wires 
in London, according to Mr. Fleetwood, is at the 
present time 3,500 miles. Underground wires are 
also extensively used in Paris, Berlin, Dresden, and 
other European cities. In view of such facts, all 
arguments against the practicability of this method 
founded upon mere theories and opinions amount to 
nothing.” Of course it is the province of the leg- 
islature, and not of the courts, to specify in what 
way these companies shall extend their wires; but 
in the absence of any statutory provision, in the 
charter or otherwise, on the subject, the courts, we 
think, would have power to restrain the erection of 
poles and the extension of wires in the streets of a 
crowded city, on the ground that such acts would 
amount to a nuisance. 


In the case of United States v. Wittig, the United 
States District Court of Massachusetts held, that 
the sale of liquor to its members by a club or liter- 
ary and social association of persons not incorpora- 
ted, subjects it to tax as a retail dealer, and renders 
the club or any member thereof criminally respon- 
sible for the failure to pay such tax. Lowell, J., 
who delivered the opinion, said that the question 
was one of much importance from the number of 
such clubs throughout the country. Many of them 
had conceded the doctrine upheld in this case rather 
than undertake a contest with the United States. 
The defendant in this case was indicted for carrying 
on tue business of a retail dealer in mult liquors 
without payment of the special tax required of such 
dealers by the Internal Revenue laws of the United 
States. The club was sustained by initiation fees, 
and equal monthly assessments; malt-liquors were 
regularly kept by the club, being bought out of the 
general fund, and were served out by the glass to 
members on presentation of a ticket —a card of 
twenty tickets being sold by the club through its 
treasurer to any member for $1. The defendant 
was one of the officers of the club; and under the 
instructions of the court he was found guilty. A 
new trial was denied, the court holding that any 
course of selling liquors, though to a restricted class 
of persons and without view to profit, is within the 
statutes. 


Judge Van Brunt has the good fortune to make 
some very ‘‘ popular” decisions. It is not long 
since he decided that telegrams of the condition of 
foreign stocks were property to be protected for a 
reasonable time after the announcement on the bul- 
letins. Now he has decided a question relating to 
the subject of warranties in life insurance applica- 
tions. The action is Riley v. Security Life Ins. Co., 





which was brought to recover upon a policy on the 
life of the plaintiff's husband. Among a hundred 
printed interrogatories required to be answered by 
the applicant for the policy was this: ‘‘ Have you 
consulted a physician for any sickness for the past 
seven years, and if so, state the particulars?” The 
husband answered this question in the negative. 
After putting in an answer tothe complaint, the com- 
pany interviewed the family physician of the de- 
ceased, and discovered that about five years before 
the application for the policy was made, the physi- 
cian had given the husband some medicine for a 
slight cold. The company thereupon moved for 
permission to amend their answer. Judge Van 
Brunt denied the motion on the ground that all that 
was claimed was a technical violation of the warranty, 
and that it would be the grossest injustice to allow 
the company to escape from their obligations, be- 
cause at the time of his application to be insured, 
the applicant had forgotten to mention that he had 
taken a pill five years before. We have no doubt 
that the public will sustain this decision whether 
the appellate courts do so or not. 





The working of the Judicature Acts in England 
has been so satisfactory that Parliament proposes to 
introduce a similar reform in Ireland. The ‘ Judi- 
cature of Ireland Bill” has been introduced provid- 
ing substantially that in the Irish courts the reformed 
procedure and doctrines shall be put in force. The 
structure of the Irish courts is also to be rendered 
similar to that of the courts of England. The Ex- 
chequer Chamber will be abolished, and a ‘‘ Court 
of Appeal” substituted therefor. It may be inter- 
esting to the members of the profession in this 
country to know what are to be the judicial salaries 
in Ireland under the new bill. The salary of the 
chief of the Court of Queen’s Bench is to be £5,000 
per year, and the salaries of the chiefs of Common 
Pleas and Exchequer £4,600 each. The puisne 
judges and barons, the Master of the Rolls, the 
Vice-Chancellor and the judges of the Landed Es- 
tates Court, are to be paid £3,500 each, and £300 
extra will be paid to those who go to circuit. The 
salaries of our judicial officers are not as a rule more 
than one-third of those of judges in Ireland and 
England performing the same grade of services. 
And we can well appreciate the remark that our 
own judges are the poorest-paid judicial officers in 
Christendom. 





NOTES OF CASES. 

ws Roberts v. Lane, 64 Me. 108, the Supreme Court 

of Maine considered an important question re- 
lating to the rights of purchasers of negotiable 
paper after maturity. The defendant made and in- 
dorsed a note payable to his own order, which was 
cashed by the bank of which plaintiff was president. 
Plaintiff, hearing that the maker alleged fraud in 
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the origin of the note, and deeming himself negli- 
gent in not requiring a second indorser, took the 
note, after maturity, paying the bank the amount 
thereof. Held, that plaintiff was a bona fide holder 
and entitled to recover without regard to fraud in 
the inception of the note, or any failure of consid- 
eration between the maker and the original holder. 
The court said that a plaintiff in a suit on a promis- 
sory note may prove himself to be a bona fide holder 
by showing that he himself, or any prior holder 
whose rights he has, came by the note fairly for 
value before maturity without fraud in the due 
course of business, unattended with any circumstan- 
ces justly calculated to awaken suspicion. In many 
cases the facts are such that the burden of proof ison 
the plaintiff, no previous holder having acquired the 
paper ina valid manner. But if any intermediate 
holder between the plaintiff and defendant took 
the note under such circumstances as would entitle 
him to recover against the defendant, the plaintiff 
would have the same right even though he may 
have purchased when the note was overdue, or with 
a knowledge of its infirmity as between the original 
parties. Hascall v. Whitmore, 19 Me. 102; Smith v. 
Hiscock, 14id. 449, and Woodman v. Churchill, 52 id. 
58, were cited to support this doctrine. The language 
of Barrows, J., who delivered the opinion, is signifi- 
cant: ‘‘It follows that the fact that Roberts took 
the note from the bank when it was overdue, and 
with knowledge that its validity would be contested, 
is of no importance if it had once been in the hands 
of an innocent holder for value without notice.” 
This is the key-note of the decision. And it seems 
to be sustained by Bassett v. Avery, 15 Ohio St. 299, 
and Peabody v. Rees, 18 Iowa, 571. In Byles on 
Bills, 6th Am. Ed., 194, it is said: ‘‘Although notice 
to the plaintiff himself be established, that alone 
will not destroy his right to recover, if he can 
make a further independent title under any inter- 


mediate holder who gave value, and had not no- 


tice.” 


The liability of a married woman upon her prom- 
issory note is a question depending very much 
upon the construction of the statutes of the 
different States. In this State it has been generally 
held that a married woman’s separate estate will 
not be bound unless the note is given in business in 
which such married woman is engaged, or unless 
she expressly charges her separate estate in the in- 
strument. In Metropolitan Bank v. Taylor, the Su- 
preme Court of Missouri has, however, held that no 
express words are necessary to charge the separate 
estate. The court said that it might be that the 
estates of married women would be_ better pro- 
tected, and that the policy of the law would be 
more fully carried out if in all cases where the mar- 
ried woman was surety for another, or she made the 
contract for mere accommodation, no _ liability 





should be enforced against the estate, unless by 
an express instrument, she made the debt a 
charge upon it. But too many interests had 
grown up in Missouri on the strength of a contrary 
rule, to permit the court to change it. The court 
held, that a married woman was incapable of mak- 
ing a contract except in regard to her separate prop- 
erty; and that if she gave a note the law implied, 
in the absence of proof to the contrary, that she in- 
tended to bind her separate estate. The intention 
not to bind the estate must be manifested, it is said, 
by the contract itself, and cannot be shown by parol 
testimony. This is a doctrine unknown to the courts 
of New York. 


In Gildersleeve v. Fort Wayne, Jackson & Saginaw 
Rk. R. Co., the Supreme Court of Michigan furnishes 
us with another of the rapidly accumulating decis- 
ions on the liability of a master for injury to a 
servant in the course of his employment. A rail- 
road employee was killed in coupling a car which 
was lower than the other cars. He understood the 
risk incident to the use of this car, and had not 
protested against its use to the employers, nor re- 
ceived any assurance that its use would be discon- 
tinued. eld, that the company was not liable for 
the death of its employee. Cooley, J., delivered 
the opinion and said: ‘*The car which was the 
cause of injury in this case was not in itself danger- 
ous, or unfit for use. In coupling it with other cars 
peculiar caution was requisite, because it was more 
liable to cause injury than a car of more modern 
construction. Its uses, therefore, made the employ- 
ment more dangerous than it would otherwise be.” 
‘*Tt will be perceived that the risk in the case was 
such as would affect only the persons employed, and 
that whatever duty was imposed by the circumstan- 
ces upon any one, could have had reference only to 
such persons.” Judge Cooley did not accept the 
doctrine, ‘‘ that the employer is under obligation to 
his servants, under all circumstances, to make use 
of the safest known appliances and instruments, 
and is responsible for any failure to discard what is 
not such, and to supply its place with something 
safer.” In this case the difficulties and dangers 
were fully recognized, and the deceased voluntarily 
accepted the risks. 


That a recorder of deeds is liable in damages for 
losses suffered by a mortgage by reason of a false 
certificate or mortgage search issued from the record- 
er’s office was held in Houseman v. Girard Mutual 
Building & Loan Association, a case recently decided 
in the Supreme Court of Pennsylvania. It was also 
held that the mortgagee could recover, although the 
search was ordered and paid for by the owner of 
the premises. See upon this subject McCaraher v. 
Commonwealth, 5 W. & S. 21, and Commonwealth v, 
Hurmer, 6 Phila. 90. 
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WILLIAM WIRT. 


wrt was born in 1772, at Bladensburg, Mary- 

land. He received the rudiments of his edu- 
cation at Georgetown and New Port Church, but 
his chief instruction was at the school of the Rev- 
erend James Hunt, in Montgomery county, where 
he continued from the age of eleven till his fifteenth 
year. Here he received a good academic education, 
and had also the advantage of an excellent miscel- 
laneous library, which formed and fixed his taste 
for elegant letters. As Montgomery Court-house 
was near, the students frequently resorted thither, 
and in imitation of the legal proceedings which 
they there witnessed, they formed a court of their 
own. For this Wirt drafted the constitution and 
laws, which he reported with a letter of apology 
prefixed. On the breaking up of the school in 
1787, he found a home for a year and a-half as a 
teacher in the family of Benjamin Edwards, father 
of one of his school-mates, Ninian Edwards, once 
governor of Illinois, who had been led to a knowl- 
edge of young Wirt’s merits by a perusal of his 
youthful essay as a Lycurgus. He studied law at 
Montgomery, and Leesburg, Virginia, and being 
admitted to the bar in 1792, commenced practice at 
Culpepper Court-house, in the latter State. In 1795 
he married a daughter of Dr. Gilmer, who resided 
near Charlottesville, and, in the family of his father- 
in-law, he had the advantage of resort to a good 
library, and the society of Jefferson, Madison and 
Monroe, who were frequent guests at Dr. Gilmer’s. 
His wife dying in 1799, he removed to Richmond, 
where he held the clerkship of the house of delegates 
for three sessions. In 1802 he was appointed chan- 
cellor of the eastern chancery district of Virginia. 
In the same year he married a daughter of Col. Gam- 
ble, of Richmond. In 1804 he removed to Norfolk, 
where he practised his profession until 1806, when 
he removed to Richmond, and there resided for 
eleven years. In 1808 he was a delegate to the 
State assembly, his only legislative service. Dur- 
ing this residence he was appointed, by President 
Madison, United States Attorney-General, and held 
this office through three successive presidential 
terms. During this period he resided at Washing- 
ton, and at its expiration he removed to Baltimore. 
In 1830 he received from the anti-Masonic party the 
nomination for the Presidency, which resulted in 
his receiving seven electoral votes — those of Ver- 
mont — the smallest number ever cast for any can- 
didate for this office. He continued to reside at 
Baltimore, in a lucrative and distinguished law- 
practice, until his death, in 1834. 

Wirt was the last and the most distinguished ex- 
ample of the old school of public men, who trained 
themselves after the antique models, and illustrated 
that classic culture, with an engrossing admiration 
for which our country in its younger days was filled. 





From his adoption of the legal profession, Wirt bent 
his energies to the acquirement of a Ciceronian polish 
of elocution, and an Addisonian purity of diction. 
In a letter to a young law-student, in 1813, he says: 
‘*The cultivation of eloquence should go hand in 
hand with your legal studies. I would commit to 
memory, and recite, a la mode de Garrick, the finest 
parts of Shakespeare, to tune the voice by cultivat- 
ing all the varieties of its melody, to give the mus- 
cles of the face all their motion and expression, and 
to acquire an habitual use and gracefulness of ges- 
ture and command of the stronger passions of the 
soul. I would recite my own compositions, and 
compose them for recitation; I would address my 
own recitations to trees and stones, and falling 
streams, if I could not get a living audience, and 
blush not even if I were caught at it.” In this re- 
commendation we find a probable repetition of his 
own practice. His admiration of the classic models 
is thus expressed in a letter written in 1810: ‘Can 
you conceive any pleasure superior to the enjoyment 
of hearing a debate, on a great public measure, con- 
ducted by such men as Cicero, Cato, Cesar, and 
their compeers; that pleasure which Sallust so often 
tasted, and of which he has left us such brilliant 
specimens? What stores of knowledge had those 
men; what funds of argument, illustration, and 
ornament; what powers of persuasion, what force 
of reason, what striking and impressive action, 
what articulate and melodious elocution!—yet each 
speaker marked with a character of his own, which 
distinguished him from all the world,— the sportive 
amenity of Cicero, the god-like dignity of Cato. 
How interesting must it have been to listen to Ju- 
lius Cesar, and watch the sly operations of that 
ambition which he must have curbed with so much 
dificulty! * * * Without any’ extraordi- 
nary prejudice in favor of antiquity, I apprehend 
that we have never yet, by any of our Houses, 
matched a Roman senate as a whole.” These ideas 
are like the vision and memory of old men, who 
from failure of their physical and mental powers, 
while they can see objects afar off and recollect 
transactions of many years standing, cannot per- 
ceive things close at hand, nor remember the events 
of yesterday. In his admiration of the traditional 
glory of a few Romans, Wirt forgot Chatham, 
Mansfield, Burke, Pitt, Fox, Sheridan, and Erskine, 
of the mother country, and Jefferson, the Adamses, 
Otis, Henry, Hamilton, and Pinkney, of his own; 
and while he dwelt on Cesar, he forgot Napoleon 
and Washington. He lingered so long in the far 
past that he was just arriving at the present when 
he died. It would seem that his first reading of 
Burke was in the year before his death, and his 
works were a revelation to him, and filled him with 
admiration. But the result of Wirt’s devotion to 
his models was a glowing, graceful, and polished 
diction, adorned with decorations as lavish as a 
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Corinthian column, but relieved from monotony by 
the excursions of a daring fancy, felicitous quotations 
and scintillations of a brilliant wit; and elocution 
which for persuasiveness, grace, variety, and ele- 
gance has never been equalled in our country unless 
by Everett, and which, although lacking Pinkney’s 
vehemence and enthusiasm, and Webster’s impres- 
siveness and majesty, preserved a lofty and level 
flight. Wirt was the last of the classicists. With 
him his school went out, and that of Webster came 
in. He himself saw the change in the public taste, 
and advised the cultivation of force and power 
rather than the graces of oratory. He said of him- 
self that he commenced building at the top instead 
of the base. In letters written a few months before 
his death he says: ‘‘The fashion of the times is 
much changed since Thompson wrote his Seasons, 
and Harvey his Meditations. It will no longer do 
to fill the ear only with pleasant sounds, or the 
fancy with fine images. The mind, the understand- 
ing must be filled with solid thought. The age of 
ornament is over, that of utility has succeeded. 
The pugne quam pompe aptiusis the order of the 
day, and men fight now with clenched fist, not with 
the open hand — with logic and not with rhetoric.” 
And again: ‘‘I can only tell you that the florid 
and Asiatic style is not the taste of the age. The 
strong, and even the rugged and abrupt, are far 
successful. Bold propositions, boldly and 
briefly expressed, — pithy sentences — nervous com- 
mon sense —strong phrases —the /felicite audax 
both in language and manner— well compacted 
periods — sudden and strong masses of light — apt 
adage in English or Latin—a keen sarcasm — a 
merciless personality—a mortal thrust — these are 
the beauties and deformities that now make a speaker 
the most interesting. A gentleman and a Christian 
will conform to the reigning taste so far only as his 
principles and habits of decorum will permit. The 
florid and Asiatic was never a good taste either for 
an European or an American taste. We require 
that a man should speak to the purpose and come 


more 


to the point; that he should instruct and convince.” 
The style of oratory thus described was certainly 
very different from the elaborate and ornate oratory 
with which the great Attorney-General for so many 
years fascinated the courts, and which still charms 
the reader even in the hackneyed passages which 
form part of the staple of our school-readers. It 
must be conceded in favor of Wirt’s style that it is 
good to read, which is more than can be said of 
that of any other American orator of the past ex- 
cept Webster and Everett. The immortal things 
are those which have been produced with labor; the 
vigorous and audacious bursts which overwhelm an 
audience at the moment, and are the birth of the 
moment, die almost as soon as born. Pinkney tried 
to write out several of his greatest speeches, but 
gave up the attempt, probably discouraged by the 





feebleness of the written thought. On the other 
hand, Wirt, whom he always affected to despise, 
will live in a few passages as long as the English 
language is read. It has become the fashion to 
smile at the passage commencing: ‘‘ Who is Blen- 
nerhasset?” but do we cease to read it? It is of a 
fashion that has passed away, just as the fashions of 
the Spectator and of Irving, of Gray and Goldsmith, 
of Hume and Prescott, has passed away, but the 
charm lingers; they are the perfection of their kind, 
and Wirt in his way is not surpassed by the remains 
of any forensic oratory that has come down to us. 
It would do the moderns no harm to engraft a few 
of his graces on their arid and barren style. 

It has grown the fashion to underrate Wirt’s intel- 
lectual strength. Doubtless, we miss in him the 
athletic vigor of Webster and Pinkney, but we find 
great ingenuity, acuteness, wit, and learning. A 
diamond is none the less hard for being cut and 
polished. Pinkney, who was associated with him 
in the Dartmouth College case, said he was not 
strong enough for it— “had not back enough;” 
but Webster, who was opposed to him, pronounced 
his argument, albeit rather declamatory, an exhaust- 
ive and able presentation, The best answer to those 
who regard Wirt as a weak man, is the fact that he 
sustained himself with great credit, in the attorney- 
generalship, for twelve years, under three adminis- 
trations, against the ablest lawyers of the United 
States. This fact demonstrates that he was some- 
thing above a mere declaimer. Webster says, he 
was a ‘‘very considerable lawyer,” and that is a 
good deal for Webster to say. Story ranks him 
with about a score of others whom he estimates the 
‘‘ablest orators of America,” and elsewhere he de- 
scribes him as possessing ‘‘ eminent talents and fine 
accomplishments,” and as “‘among the ablest and 
most eloquent of the bar of the Supreme Court.” 
Probably if Pinkney’s arguments were written out 
they would seem almost as diffuse and artificial as 
Wirt’s; but Pinkney has an advantage in having 
left nothing but his bones, which are those of a 
giant. The only arguments which have come down 
to us adequately reported, and in comparison with 
which Wirt’s suffer in point of mental strength, are 
those of Erskine and Webster. A peculiar excel- 
lence of Wirt was his power of anticipating and 
taking the sting out of his adversary’s arguments, a 
power which he often employed with wonderful 
effect. Wirt was connected with many of the most 
important and celebrated cases that have ever arisen 
in this country. The earliest of these, and the most 
famous, was the trial of Aaron Burr, for treason, at 
Richmond, in 1807, when Wirt was thirty-five years 
old. This trial occupies a similar position in Ameri- 
can history to that of Warren Hastings, in English. 
The great criminal himself was one of the most 
brilliant arid audacious men whom our country ever 
produced. Earning military honor in his youth at 
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the siege of Quebec, under the lamented Mont- 
gomery, subsequently becoming a most powerful and 
acute lawyer, and dividing with Hamilton the 
leadership of the New York bar, he eventually rose 
to the Vice-Presidency of the United States, and 
barely missed the Presidency in competition with 
Jefferson. His ambitious career, which was a con- 
stant defiance of public morals and female virtue, 
was brought to a close by the death of his political 
and professional rival, Hamilton, at the mouth of 
his pistol, in a duel, which party sentiment de- 
nounced as little better than a murder. His ambi- 
tion at length led him into a conspiracy against the 
liberty of his country, as his enemies believed, but 
which he declared to be nothing more than a plan 
for a new conquest of Mexico. In this conspiracy 
he involved Blennerhasset, an Irish patriot and 
exile, whose wife fell a victim to Burr’s fascinations. 
His trial for the treasonable offense came on before 
Chief Justice Marshall, the greatest judicial figure 
in our history. Burr’s counsel were Luther Martin, 
a signer of the Declaration of Independence, John 
Wickham, and Benjamin Botts; but he was his own 
most effective counsel, and bore himself with the 
same self-possession, acuteness, and vigor which he 
would have displayed in a cause to which he was 
indifferent. Wirt and Hay were the leading counsel 
for the government. The foreman of the jury was 
John Randolph. Among the witnesses was Andrew 
Jackson. In the bar as spectators sat two young 
lawyers, who afterward abandoned the profession 
of law, the one for that of arms, the other for that 
of letters, and became respectively the most bril- 
liant soldier and the most celebrated author in this 
country during the first half of this century—Win- 
field Scott and Washington Irving. The latter indeed 
appeared at Richmond on the retainer of a friend 
of Burr, who thought that the young lawyer’s pen 
might possibly prove serviceable to the accused. The 
talent and beauty of Richmond crowded the benches, 
(The Richmond ladies, if we may credit Irving, obe- 
dient to the scriptural injunction, ‘love your ene- 
mies,” were on Burr’s side during the trial, for he 
says, ‘‘ not a lady, I believe, in Richmond, what- 
ever may be her husband’s sentiments on the sub- 
ject, who would not rejoice at seeing Col. Burr at 
liberty.”) Such was the audience to which Wirt 
addressed the speech that rendered him famous, — a 
speech compounded of a keen logic which com- 
manded the respect of the great Chief-Justice, and 
a pathos, which melted the Richmond beauties into 
tears only less pitiable than those of Blennerhasset’s 
wife, which mingled at midnight with the wintry 
Ohio. The result of the trial was somewhat farci- 


cal, the court holding that there was no sufficient 
proof of any overt act, and Burr escaped to die the 
lingering death of public hatred and outlawry. An- 
other great cause in which Wirt won renown was 
Gibbons v. Ogden, argued in the United States Su- 





preme Court in 1824. This cause involved the con- 
stitutionality of certain laws of the State of New 
York, which conferred upon Fulton and Livingston 
the exclusive right to navigate the waters of that 
State with steamboats. This monopoly had brought 
the States of New York, Connecticut and New Jer- 
sey to the verge of civil war. The courts of New 
York, with a devotion to ‘‘ State rights” almost as 
fervid as that of the Southern States half a century 
later, had maintained the constitutionality of the 
enactments, Gibbons appealed, and was represented 
by Wirt and Webster, while Oakley and Emmett 
championed the other side. This was a legal con- 
test which has rarely been equalled for its display 
of learning and genius. The result was favorable 
to the appellant. In this case Wirt displayed one of 
the most shining examples of his classical learning, 
and his aptitude at retort. Emmett in his perora- 
tion, predicting the glories that would result to the 
State of New York from Fulton’s wonderful inven- 
tion, exclaimed: ‘‘She may fondly calculate on 
their speedy extension in every direction, and 
through every region, from Archangel to Calcutta; 
and justly arrogating to herself the labors of the 
man she cherished, and conscious of the value of 
her own good works, she may exultingly ask, 


* Que regio in terris, nostri non plena laboris?’” 


Wirt turned this quotation very happily against his 
antagonist, by showing that it was not an expres- 
sion of the triumph, but of the sorrow, of neas, at 
beholding at Carthage a painting representing the 
destruction of Troy; and then predicting the wars 
and woe that would result from New York’s perse- 
verance in this monopoly, he exclaimed: ‘‘ Then, 
sir, when New York shal] look upon this scene of 
ruin, if she have the generous feelings which I be- 
lieve her to have, it will not be with her head aloft, 
in the pride of conscious triumph, ‘her rapt soul 
sitting in her eyes.’ No, sir, no! Dejected with 
shame and confusion, drooping under the weight of 
her sorrow, with a voice suffocated with despair, 
well may she exclaim, — 
*——quis jam locus —— 
Que regio in terris, nostri non plena laboris?’”’ 

Mr. Emmett did the best he could to destroy the 
force of Wirt’s reply, by interpolating in his speech 
when he came to report it, after ‘“‘her own good 
works,” the words, ‘she may turn the mournful 
exclamation of Aneas into an expression of triumph,” 
—a device worthy of a modern Congressman. Wirt 
figured prominently in the Dartmouth College case, 
as we have seen. He also participated in the case 
of McCulloch v. Maryland, involving the right of 
the State to tax the United States Bank, in which 
Pinkney made his greatest effort. The case of the 
Cherokee Indians, in the Supreme Court, in 1831, 
was one of the finest displays of his powers, and en- 
listed his finest sympathies in favor of an oppressed 
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race. The proceeding was a motion for an injunc- 
tion restraining the State of Georgia from execut- 
ing certain harsh and offensive laws in the territory 
of the Cherokees. Missionaries among that tribe 
had even been sentenced to imprisonment in Geor- 
gia for the offense of remaining in that territory 
without taking the oath of allegiance to the State 
of Georgia, and a capital sentence was executed on 
one of the Indians, pending an appeal to the Su- 
preme Court. The jurisdiction of the court on this 
motion was disputed on the ground that the Chero- 
kees were not a foreign State, within the meaning 
of the federal constitution, and this view was re- 
luctantly approved. Story says of this case: ‘‘ Both 
of the speeches were very able, and Mr, Wirt’s, in 
particular, was uncommonly eloquent, forcible, and 
finished.” Perhaps the best example of Wirt’s solid 
and argumentative style is his speech on the im- 
peachment trial of Judge Peck. He made a great 
impression in Boston, in 1829, on the trial of the 
action of the administrators of Tuthill Hubbart 
against Peter C. Brooks. This was an action to cor- 
rect alleged errors in an account twenty-one years 
old. Wirt was opposed by Webster, and was de- 
feated. Of this case Everett says: ‘ Never hasa 
more magnificent forensic display been witnessed 
in our courts than in the arguments of the illustri- 
ous rivals on this occasion. The most arid de- 
tails of account and abstrusest doctrines of equity 
were clothed by them with living interest.” 

It is apparent from a study of Wirt’s life that the 
law, although he devoted himself to it with an as- 
siduity and laboriousness rarely paralleled, was not 
his idol. Politics he abhorred, and his ignorance of 
political affairs was attested by his acceptance of 
the anti-Masonic nomination for the Presidency, — 
an unfortunate step into which he was led bya 
momentary weakness. He long hoped to retire 
from the profession at the age of forty or forty-five. 
Nothing but stern necessity and res augusta domi 
deterred him from turning, like Irving, from law to 
literature, and it is evident that an exclusive devo- 
tion to the latter would have brought success. In- 
deed he attained a temporary and not undeserved 
reputation as an author. Two series of papers origi- 
nally published by him in the Virginia Argus and 
the Richmond Enquirer respectively, the one in 
1803, the other in 1811, and entitled ‘‘ Letters of a 
British Spy” and ‘‘The Old Batchelor,” gained 
great popularity in a collected form. The former 
circulated extensively in every part of the country. 
It was written in imitation of Goldsmith’s “ Citizen 
of the World,” and professed to be the observa- 
tions of a Briton upon the manners and customs of 
Virginians, and upon the physical characteristics of 
the State, with descriptive sketches of some of her 
most distinguished public men, and elaborate dis- 
sertations upon oratory. Indeed the work may be re- 
carded as the American De Oratore. Its style is too 





redundant, and the topics are rather common-place. 
The portraits, however, are clever, and at the time 
gave some offense. The letter on ‘The Blind 
Preacher,” is one of the compositions which have 
for many years been treasured in school readers, and 
is a charming, although rather highly colored pic- 
ture. ‘‘The Old Bachelor” is a series of didactic 
and ethical essays, somewhat after the model of the 
Spectatur. In this work Wirt was assisted by sev- 
eral of his friends, but his essays are decidedly the 
most attractive, and are his best literary efforts. 
His life of Patrick Henry, his most pretentious 
work, is an ambitious failure. The incidents of 
Henry’s life were so few, and his fame was so purely 
traditional, that Wirt’s work was very fine-spun, 
overloaded with rhetoric, and tedious after the first 
hundred pages. Jefferson characterized it as a con- 
tinual struggle between panegyric and history. The 
author absurdly attributed to Henry the honor of 
inspiring the Revolution. Wirt was also guilty of 
a comedy, but with extenuating circumstances — he 
never published it. It is also strongly in his favor, 
that, with all his predilections, he never ‘‘ dropped 
into poetry.” The most celebrated of his occa- 
sional addresses was that on the death of Adams 
and Jefferson, which is worthy of preservation with 
Webster's. 

Wirt possessed a person of manly and engaging 
beauty. He was above six feet in height, and 
portly, and his face, massive and commanding in 
outline, was amiable and sparkling in expression. 
His temperament was buoyant, gay, sportive, and 
enthusiastic; he had a most affectionate and loyal 
heart, and a deeply religious and reflective spirit. 
In his letters to his few intimate friends, he un- 
bosoms himself with a most charming abandon and 
rollicking love of fun. These letters sparkle with 
wit, puns, ‘‘ dog-Latin,” classical allusions, and the 
profoundest good sense. They also disclose his art- 
less vanity, which was so harmless and generally 
so well-founded as scarcely to deserve that appella- 
tion, and which did not prevent his seeing and 
speaking unreservedly of his own faults. His do- 
mestic life was pure and beautiful almost beyond 
parallel. In his earlier days, he was led, by his gaiety 
and fondness for society, into occasional excess in 
strong drink. The extent of this indulgence we 
cannot well determine. A very romantic story was 
once rife of his reformation through the influence 
of the lovely Miss Gamble, who became his second 
wife (3 A. L. J. 243), but Mr. Kennedy, his biogra- 
pher, does not repeat it, and avows his belief that 
all accusations of habitual excess are ill-founded. 
At all events Wirt became the most irreproachable 
of men, the most admirable of husbands and fath- 
ers, and was liberally blest with twelve children. 
His latter days were clouded by the death of his 
youngest. daughter, a child of extraordinary gifts, 
attractions, and promise, who was her father’s com- 
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panion and solace in his home and in his study, 
We read of this event and its effect on Wirt, with 
the same sympathy with which we peruse the story 
of Romilly’s unhappy end and listen to Eldon’s as- 
piration to be buried by the side of his wife Bessie. 
Wirt himself tells us the story of his affliction and 
his resignation in his letters to his wife when he 
says: ‘‘ Dearest heart, let us both look up to that 
heaven where our angel is, and from which she is 
still permitted to observe us with interest,— up to 
that Heaven where our Saviour dwells, and from 
which he is showing us the attractive face of our 
blessed and happy child, and bidding us prepare to 
come to her, since she can no more visibly come to 
us.” ‘‘T have no taste now for worldly business. I 
go to it reluctantly. I would keep company only 
with my Saviour and his holy book. I dread the 
world — the strife and contention and emulation of 
the bar; yet I will do my duty — this is part of my 
religion.” To another he writes: ‘‘The blow 
struck on my heart, two winters ago, I shall never 
get over; nor can I say I wish to get over it. It 
has thrown a cloud on my life that I should deem 
it sacrilege to dispel if I could; for I iook upon it 
very much like that cloud which rested, of old, on 
the tabernacle of Israel, to attest the presence of 
God. It brings me into the immediate society of 
Heaven whenever I cast my eyes upon it. It is 
therefore salutary to my soul, and it does not afflict 
me as it did.” But the blow was nevertheless fatal, 
and he survived it but three years. Pinkney fella 
sacrifice to his vanity; Wirt received the deadly 
wound in his affections. His death created a gen- 
eral sorrow, and at his grave stood an assemblage 
of great men, such as rarely is gathered on any oc- 
casion,— Adams, Jackson, Calhoun, Van Buren, 
Marshall, Story, Clay, Webster, Southard, Taney, 
Binney, Sergeant, Woodbury, Everett, Cass, Scott, 
Macomb, Rogers, Chauncey, and others, —all mourn- 
ers at the flight of such brilliant genius and such 
spotless purity. 
ee 
THE POWER OF EMINENT DOMAIN IN THE 
FEDERAL GOVERNMENT. 
HE Supreme Court of the United States in Kohl v. 
United States, has just decided that the federal 
government has power to take lands in a State for the 
purposes of the government. Strona, J., who deliv- 
ered the opinion, said: 

It has not been seriously contended during the argu- 
ment that the United States government is without 
power to appropriate lands or other property within 
the States for its own uses and to enable it to perform 
its proper functions. Such an authority is essential to 
its independent existence and perpetuity. These can- 
not be preserved if the obstinacy of a private person, 
or if any other authority can prevent the acquisition 
of the means or instruments by which alone govern- 
mental functions can be performed. The powers 
vested by the constitution in the general government 
demand for their exercise the acquisition of lands in 





all the States. These are needed for forts, armories, 
and arsenals, for navy-yards and light-houses, for cus- 
tom-houses, post-offices and court-houses, and for 
other public uses. If the right to acquire property for 
such uses may be made a barren right by the unwil- 
lingness of property-holders to sell, or by the action of 
a State prohibiting a sale to the federal government, 
the constitutional grants of power may be rendered 
nugatory, and the government is dependent for its 
practical existence upon the will of a State, or even 
upon that of a private citizen. This cannot be. No 
one doubts the existence in the State governments of 
the right of eminent domain; a right distinct from 
and paramount to the right of ultimate ownership! 
It grows out of the necessities of their being, not out 
of the tenure by which lands are held. It may be ex- 
ercised though the lands are not held by grant from 
the government, either mediately or immediately, and 
independent of the consideration whether they would 
escheat to the government in case of a failure of heirs. 
The right is the offspring of political necessity, and it 
is inseparable from sovereignty, unless denied to it by 
its fundamental law. Vattel, ch. 20, 34; Bynkershoek, 
lib. 2, ch. 15; Kent’s Com. 338-40; Cooley on Const. 
Lim. 584, et sey. But it is no more necessary for the 
exercise of the powers of a State government than it 
is for the exercise of the conceded powers of the fed- 
eral government. That government is as sovereign 
within its sphere as the States are within theirs. True, 
its sphere is limited. Certain subjects only are com- 
mitted to it, but its power over those subjects is as 
fulland complete as is the power of the States over 
the subjects to which their sovereignty extends. 
The power is not changed by its transfer to another 
holder. 

But if the right of eminent domain exists in the 
federal government, it is a right which may be exer- 
cised within the States, so far as it is necessary to the 
enjoyment of the powers conferred upon it by the con- 
stitution. In Ableman v. Booth, 21 How. 523, Chief 
Justice Taney described in plain language the com- 
plex nature of our government and the existence of 
two distinct and separate sovereignties within the 
same territorial space, each of them restricted in its 
powers, and each, within its sphere of action pre- 
scribed by the constitution of the United States, in- 
dependent of the other. Neither is under the neces- 
sity of applying to the other for permission to exer- 
cise its lawful powers. Within its own sphere it may 
employ all the agencies for exerting them which are 
appropriate or necessary, and which are not forbid- 
den by the law of its being. When the power to estab- 
lish post-offices and to create courts within the States 
was conferred upon the federal government, included 
in it was authority to obtain sites for such offices and 
for court-houses, and to obtain them by such means 
as were known and appropriate. The right of eminent 
domain was one of those means well known when the 
constitution was adopted, and employed to obtain 
lands for public uses. Its existence, therefore, in the 
grantee of that power ought not to be questioned. 
The constitution itself contains an implied recogni- 
tion of it beyond what may justly be implied from the 
express grants. The fifth amendment contains a pro- 
vision that private property shall not be taken for 
public use without just compensation. What is that 
but an implied assertion that on making just compen- 
sation it may be taken? In Cooley on Constitutional 
Limitations, page 526, it is said: ‘So far as the general 
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government may deem it important to appropriate 
1ands or other property for its own purposes, and to 
enable it to perform its functions, as must sometimes 
pe necessary in the case of forts, light-houses, and 
military posts or roads, and other conveniences and 
necessities of government, the general government 
may exercise the authority as well within the States 
as within the territory under its exclusive jurisdiction, 
and its right to do su may be supported by the same 
reasons which support the right in any case; that is 
to say, the absolute necessity that the means in the 
government for performing its functions and perpet- 
uating its existence should not be liable to be con- 
trolled or defeated by the want of consent of private 
parties or of any other authority.’”’ We refer, also, to 
Trombley v. Humphrey, 23 Mich. 471; 10 Pet. 723; Dickey 
v. Turnpike Co.,7 Dana, 113; McCullough v. Maryland, 
4 Wheat. 429. 

It is true, this power of the federal government has 
not heretofore been exercised adversely, but the non- 
user of a power does not disprove its existence. In 
some instances the States, by virtue of their own right 
of eminent domain, have condemned lands for the use 
of the general government, and such condemnations 
have been sustained by their courts without, however, 
denying the right of the United States to act inde- 
pendently of the States. Such was the ruling in Gil- 
mer v. Lime Point, 18 Cal. 229, where lands were con- 
demned by a proceeding in a State court and under a 
State law for an United States fortification. A similar 
decision was made in Burt v. The Merchants’ Ins. Co., 
106 Mass. 356, where land was taken under a State law 
as a site for a post-office and sub-treasury building. 
Neither of these cases denies the right of the federal 
government to have lands in the States condemned for 
its uses under its own power and by its own action. 
The question was whether the State could take lands 
for any other public use than that of the State. In 
Trombley v. Humphrey, 23 Mich. 471, a different doc- 
trine was asserted, founded, we think, upon better 
reason. The proper view of the right of eminent 
domain seems to be that it is a right belonging to a 
sovereignty to take private property for its own public 
use and not for those of another. Beyond that, there 
exists no necessity, which alone is the foundation of 
the right. If the United States have the power, it 
must be complete in itself. It can neither be enlarged 
nor diminished by a State. Nor can any State pre- 
scribe the manner in which it must be exercised. The 
consent of a State can never be a condition precedent 
to its enjoyment. Such consent is needed only, if at 
all, for the transfer of jurisdiction and of the right of 
exclusive legislation after the land shall have been ac- 
quired. 

It may, therefore, fairly be concluded that the pro- 
ceeding in the case we have in hand was a proceeding 
by the United States government in its own right and 
by virtue of its own eminent domain. The act of Con. 
gress of March 2, 1872, 17 Stats. at Large, 39, gave 
authority to the Secretary of the Treasury to purchase 
acentral and suitable site in the city of Cincinnati, 
Ohio, for the erection of a building for the accommo- 
dation of the United States courts, custom-house, 
United States depository, post-office, internal revenue 
and pension offices, at a cost not exceeding $300,000, 
and a proviso to the act declared that no money should 
be expended in the purchase until the State of Ohio 
should cede its jurisdiction over the site and relinquish 
to the United States the right to tax the property. 





The authority here given was to purchase. If that 
were all, it might be doubted whether the right of 
eminent domain was intended to be invoked. It is 
true, the words ‘to purchase”? might be construed as 
including the power to acquire by condemnation, for 
technically, purchase includes all modes of acquisi- 
tion other than that of descent. But generally in 
statutes as in common use, the word is employed in a 
sense not technical, only as meaning acquisition by 
contract between the parties, without governmental 
interference. That Congress intended more than this 
is evident, however, in view of the subsequent and 
amendatory act passed June 10, 1872, which made an 
appropriation “‘ for the purchase at private sale or by 
condemnation of the ground for a site”’ for the build- 
ing. These provisions manifest a clear intention to 
confer upon the Secretary of the Treasury power to 
acquire the grounds needed by the exercise of the 
national right of eminent domain, or by private pur- 
chase, at his discretion. 
—_+—_____- 


COURT OF APPEALS ABSTRACT. 
COMMON CARRIER. 


Delay in delivering goods: measure of damage.—Cot- 
ton was shipped over defendant’s road, consigned to 
plaintiff, but by an error of defendant’s, the name of 
the consignee was wrongly entered in the receiving 
books and in the bills, so that, when plaintiff called at 
defendant’s office and inquired for the cotton, he 
could obtain no information as to it. Not finding the 
supposed consignee, defendant stored the cotton, and 
plaintiff did not receive it until two months after it 
should have been delivered. Meantime it had declined 
in value, and plaintiff brought action for the loss. The 
referee found that defendant was guilty of negligence. 
Held, that plaintiff was entitled to recover, and that 
the measure of damage was the difference between 
the value of the goods at the time and place they 
should have been delivered, and the time of their ac- 
tual delivery. Sherman v. The Hudson River R. R. 
Co. Opinion by Earl, J. 

[Decided Feb. 22.] 
FIRE INSURANCE. 

Occupation of building: condition: warranty.— The 
owner of an unoccupied dwelling-house, at the solici- 
tation of defendant’s agent, took out a policy of insur- 
ance thereon in defendant’s company. The applica- 
tion was filled out by the agent, who knew all the 
circumstances, including the fact that the house was 
unoccupied. One of the questions in the application 
was, ‘“‘ For what is the building used?’’ to which the 
answer was, ‘“‘ Dwelling.’’ The application also pro- 
vided that the statements should be warranties, and 
further, “that any person other than the assured, who 
may have procured this insurance to be taken, shall 
be deemed to be the ageut of the assured, and not of 
the company, under any circumstances whatever.” 
The building having been burned, the defendant al- 
leged breach of warranty, in that it was unoccupied 
when insured. Held (reversing the judgment below, 
5 N. Y. Sup. 208; 2 Hun, 655), (1) that the statement 
that the building was occupied as a dwelling was a 
warranty, and the breach thereof avoided the policy; 
(2) that the agent’s knowledge did not bind the com- 
pany; (3) that the provision making the person pro- 
curing the insurance the agent of the assured, was 
operative, and estopped the plaintiff from claiming 
that the company was bound by the knowledge of the 
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agent. Alexander v. Germania Fire Ins. Co. Opinion REGULATION OF COMMERCE —TAX ON MAS- 
by Rapallo, J. TER OF VESSEL LANDING FOR- 


{Decided Feb. 22.] 


LIFE INSURANCE. 

R l of lapsed policy: rescission of contract. — 
Alife insurance policy was conditioned to be void if 
there should be any false statements in the application 
or any default in the payment of premiums. Defaults 
were made in payment of premiums. While the in- 
sured was in her last sickness, plaintiff, who was in- 
terested in the policy, applied to have it revived, and 
upon his giving a certificate which falsely stated that 
the insured was “ equally well, and in as good assurable 
condition as when examined for assurance, not having 
been sick since that time,’’ and upon payment of back 
premiums due, the policy was revived. The insured 
died. The company upon proof of death refused to 
pay the policy, but did not return the premiums. 

After action commenced, however, the defendant 
offered judgment for the amount of the premiums last 
paid, with costs. Held (affirming the judgment below, 
6 N. Y. Sup. 108; 3 Hun, 24), that the plaintiff's fraud- 
ulent representations avoided the policy, and that the 
offer of judgment was a sufficient compliance with the 
rule that one seeking to disaffirm a contract on the 
ground of fraud, must return, or offer to return within 
a reasonable time, what he has received under the con- 
tract. Harris v. Equitable Life Assurance Society. 
Opinion by Miller, J. 

[Decided Feb. 15.] 
NEGOTIABLE PAPER. 


Defendant made his promissory note for the ac- 
commodation of the firm of Lambert & Lincoln, who 
had it discounted and received and used the proceeds. 
At the request of Lincoln the plaiitiff furnished money 
with which, upon the day it was due, LincoJn paid to 
the bank owning it the amount of the note and received 
the note. He did not inform the bank he was acting 
as agent for the plaintiff, ior did he ask to have the 
note transferred to him, nor in any way connect plain- 
tiff with it, but he did ask to have the note protested 
so that he could hold the other indorsers. Lincoln 
sent the note to plaintiff, who brought action on it. 
Held (affirming the judgment below, 3 Hun, 575), that 
the payment by Lincoln operated as a payment of the 
note and not as a purchase on behalf of plaintiff. 
Lancey v. Clark. Opinion by Earl, J. 

[Decided Feb. 15.] 





PARTNERSHIP. 

M. R. & G. who were copartners made their firm note 
payable on demand and transferred it for value. 
Afterward G. sold his interest in the firm to B. who 
assumed all G.’s debts and liabilities and the note was 
entered upon the books of the new firm as an indebted- 
ness. G. having afterward became possessed of said 
note transferred it, after maturity, to M., one of the 
firm, who transferred it to plaintiff. Held (affirming 
the judgment below, 4 N. Y. Sup. 274; 2 Hun, 31), that 
as between M. R. & G., G. was after the substitution 
of B. as partner liable on the note only as surety; that 
the receipt of the note by M. operated as a payment of 
the same, and that M. thereupon became entitled to a 
credit as between him and his partners for the amount 
of the note, and that he was not entitled to any relief 
as against G. until he had exhausted the partnership 
assets, and that plaintiff, having taken the note after 
due, took it subject to all equities. Morss v. Gleason. 
Opinion by Allen, J. 

[Decided Feb. 15.] 





EIGN PASSENGERS. 


SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1875. 


HENDERSON, appellant, v. WicKHAM, Mayor of New 
York; COMMISSIONERS OF EMIGRATION, appel- 
lants, v. NortH GERMAN LLOYD. 


1. The case of the oy of New York v. Miln, 11 Peters, 103, 
decided no more than that the requirement, from the 
master of a vessel, of a catalogue of his passengers 
landed in the city, rendered to the mayor on oath, with 
a correct description of their names, ages, occ upations, 
places of birth and of last legal settlement, was a police 
regulation within the power of the State to enact, and 
owe inconsistent with the Constitution of the United 

tates. 

2. bi result of the Passenger Cases, 7 How. 283, was to hold 

hat a tax demanded of the master or owner of the ves- 
aa for every such passenger, was a regulation of com- 
merce by the State in conflict with the Constitution 
and laws of the United States, and therefore void. 

8. These cases criticized, and the weight due to them as 
authority considered. 

4, In whatever language a statute may be framed, its pur- 
pore and its constitutional validity must be determined 

y its natural and reasonable effect. 

5. Hence, astatute which imposes a burdensome and al- 
most impossible condition on the ship-master as a pre- 
requisite to his landing his passengers, with an alterna- 
tive payment of asmall sum of money for each one of 
them, is, in fact, a tax on the ship-owner for the right 
to land such passengers, and, in effect, on the passenger 
himself, since the ship-master makes him pay it in ad- 
vance as part of his fare. 

6. Such a statute of a State isaregulation of commerce, 
and when applied to passengers from foreign countries, 
is a regulation of commerce with foreign nations. 

7. Itis no answer to the charge that such regulation of 
commerce by a State is forbidden by the Constitution, 
to say that it falls within the police power of the States, 
for to whatever class of legislative powers it may be- 
long, it is prohibited to the States if granted exclusive- 
ly to Congress by that instrument. 

8. Though it be conceded that there is a class of legislation 
which may affect commerce, both with foreign nations 
and between the States, in regard to which the laws of 
the States may be valid in the absence of action under 
the authority of Congress on the same subjects, this 
can have no reference to matters which are in their 
nature national, or which admit of a uniform system 
or plan of regulation. 

9. The statutes of New York and Louisiana, here under 
consideration, are intended to regulate commercial 
matters which are not —* of national, but of interna- 
tional concern, and which are also best regulated by 
one uniform rule, applicable alike to all the sea-ports 
of the United States. These statutes are therefore 
void, because legislation on the subjects which they 
cover is confided exclusively to Congress by the clau3e 
of the Constitution which gives to that body, the “right 
to regulate commerce with foreign nations.’ 

10. The constitutional objection to this tax on the passen- 
ger is not removed because the penalty for failure to 
pay does not accrue until twenty-four hours after he is 

nded. The penalty is incurred by the act of landing 
him without payment, and is, in fact, for the act of 
bringing him into the State. 

ll. This court does not, in this case, undertake to decide 
whether or not a State may, in the absence of all legis- 
lation by Congress on the same subject, pass a statute 
strictly limited to defending itself against posen, 
convicted criminals and others of that class, but is of 
opinion that to Congress rightfully and appropriately 
belongs the power of legislating on the whole subject. 


) R. JUSTICE MILLER delivered the opinion of 
the court. 

In the case of The City of New York v. Miln, reported 
in 11 Peters, 103, the question of the constitutionality 
of a statute of the State concerning passengers in ves- 
sels, coming to the port of New York, was considered 
by this court. It was an act passed February 11, 1824, 
consisting of several sections. The first section—the 
only one passed upon by the court — required the mas- 
ter of every ship or vessel arriving in the port of New 
York from any country out of the United States, or 
from any other State in the United States, to make re- 
port in writing, and on oath, within twenty-four hours 
after his arrival, to the mayor of the city, of the name, 
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place of birth, last legal settlement, age, and occupation 
of every person brought as a passenger from any coun- 
try out of the United States, or from any of the United 
States, into the port of New York, or into any of the 
United States, and of all persons landed from the ship 
or put on board, or suffered to go on board any other 
vessel during the voyage, with intent of proceeding to 
the city of New York. A penalty was prescribed of 
seventy-five dollars for each passenger not so reported, 
and for every person whose name, place of birth, last 
legal settlement, age, and occupation should be falsely 
reported. 

The other sections required him to give bond on the 
demand of the mayor, to save harmless the city from 
all expense of support and maintenance of such pass- 
enger, or to return any passenger deemed liable to be- 
come a charge, to his last place of settlement, and 
required each passenger, not a citizen of the United 
States, to make report of himself to the mayor, stating 
his age, occupation, the name of the vessel in which he 
arrived, the place where he landed, and name of the 
commander of the vessel. We gather from the report 
of the case that the defendant, Miln, was sued for the 
penalties claimed for refusing to make the report 
required in the first section. A division of opinion was 
certified by the judges of the Circuit Court on the ques- 
tion whether the act assumes to regulate commerce 
between the port of New York and foreign ports, and 
is unconstitutional and void. 

This court, expressly limiting its decision to the first 
section of the act, held that it fell within the police 
powers of the States, and was not in conflict with the 
federal Constitution. 

From this decision Mr. Justice Story dissented, and 
in his opinion stated that Chief Justice Marshall, who 
had died between the first and second arguments of 
the case, fully concurred with him in the view that the 
statute of New York was void, because it was a regu- 
lation of commerce forbidden to the States. 

In the Passenger Cases, reported in 7 Howard, 283, 
the branch of the statute not passed upon in the pre- 
ceding case came under consideration in this court. 
It was not the statute, but was a law relating to the 
marine hospital on Staten Island. It authorized the 
health commissioner to demand, and if not paid, to sue 
for and recover, from the master of every vessel arriv- 
ing in the port of New York from a foreign port, one 
dollar and fifty cents for each cabin passenger, and one 
dollar for each steerage passenger, mate, sailor, or 
mariner, and from the master of each coasting vessel 
twenty-five cents for each person on board. These 
moneys were to be appropriated to the use of the 
hospital. 

The defendant, Smith, who was sued for the sum of 
$295 for refusing to pay for 295 steerage passengers on 
board the British ship Henry Bliss, of which he was 
master, demurred to the declaration on the ground 
that the act was contrary to the Constitution of the 
United States and void. From a judgment against 
him, affirmed in the Court of Errors of the State of 
New York, he sued out a writ of error, on which the 
question was brought to this court. 

It was here held, at the January Term, 1849, that the 
statute was ‘‘ repugnant to the Constitution and laws 
of the United States, and, therefore, void.’’ 7 How. 
572. 

Immediately after this decision the State of New 
York modified her statute on this subject, with a view, 
no doubt, to avoid the constitutional objection, and 





amendments and alterations have continued to be 
made up to the present time. 

As the law now stands the master or owner of every 
vessel landing passengers from a foreign port is bound 
to make a report similar to the one recited in the 
statute held to be valid in the case of NewYork v. Miln, 
and on this report the mayor is to indorse a demand 
upon the master or owner that he give a bond for every 
passenger landed in the city in the penal sum of $300, 
conditioned to indemnify the commissioners of emi- 
gration, and every county, city, and town in the State, 
against any expense for the relief or support of the 
person named in the bond, for four years thereafter. 
But the owner or consignee may commute for such 
bond, and be released from giving it, by paying, within 
24 hours after the landing of the passengers, the sum 
of $1.50 for each one of them. If neither the bond be 
given nor the sum paid within the 24 hours, a penalty 
of $500 is incurred, which is made a lien on the vessel, 
collectible by attachment at the suit of the commis- 
sioners of emigration. 

Conceding the authority of the Passenger Cases, 
which will be more fully considered hereafter, it is 
argued that the change in the statute now relied upon 
requiring primarily a bond for each passenger landed, 
as an indemnity against his becoming a future charge 
to the State or county, leaving it optional with the 
shipowner to avoid this by paying a fixed sum for 
each passenger, takes it out of the principle of the case 
of Smith v. Turner—The Passenger Case from New 
York. It is said that the statute in that case was a 
direct tax on the passenger, since the act authorized 
the shipmaster to collect it of him; and that on that 
ground alone was it held void; while in the present 
case, the requirement of the bond is but a suitable 
regulation, under the power of the State to protect its 
cities and towns from the expense of supporting per- 
sons who are paupers or diseased, or helpless women 
and children, coming from foreign countries. 

In whatever language a statute may be framed, its 
purpose must be Getermined by its natural and reason- 
able effect; and if it is apparent that the object of this 
statute, as judged by that criterion, is to compel the 
owners of vessels to pay a sum of money for every pas- 
senger brought by them from a foreign shore, and 
landed at the port of New York, it is as much a tax on 
passengers if collected from them, or a tax on the ves- 
sel or owners for the exercise of the right of landing 
their passengers in that city, as was the statute held 
void in the Passenger Cases. 

To require a heavy and almost impossible condition 
to the exercise of this right, with the alternative of a 
parment of a small sum of money, is in effect to de- 
mand payment of that sum. To suppose that a vessel 
which once a month lands from 300 to 1,000 passengers, 
or from 3,000 to 12,000 per annum, will give that many 
bonds of $300 with good sureties, with a covenant for 
four years against accident, disease, or poverty of the 
passenger named in such bond, is absurd, when this 
can be avoided by the payment of $1.50 collected of the 
passenger before he embarks on the vessel. 

Such bonds would amount in many instances for 
every voyage to more than the value of the vessel. The 
liability on the bond would be, through a long lapse of 
time, contingent on circumstances which the bonds- 
man could neither foresee nor control. The cost of 
preparing the bond and approving sureties, with the 
trouble incident to it in each case, is greater than the 
sum required to be paid as commutation. It is inevit- 











250 





THE ALBANY LAW JOURNAL. 

















able, under such a law, that the money would be paid 
for each passenger, or the statute resisted or evaded. 
It is a law in its purpose and effect imposing a tax on 
the owner of the vessel for the privilege of landing in 
New York passengers transported from foreign coun- 
tries. 

It is said that the purpose of the act is to protect the 
State against the consequences of the flood of pauper- 
ism immigrating from Europe and first landing in that 
city. 

But it isa strange mode of doing this to tax every 
passenger alike who comes from abroad. 

The man who brings with him important additions 
to the wealth of the country, who is perfectly free 
from disease, and the man who brings to aid the in- 
dustry of the country a stout heart and a strong arm, 
is as much the subject of the tax as the diseased pau- 
per who may become the object of the charity of the 
city in a week after he lands from the vessel. 

No just rule can make the citizen of France landing 
from an English vessel on our shore, liable for the 
support of an English or Irish pauper who lands at 
the same time from the same vessel. 

So far as the authority of the cases of New York v. 
Miln and the Passenger Cases can be received as con- 
clusive, they decide that the requirement of a cata- 
logue of passengers, with statements of their last resi- 
dence, and other matters of that character, is a proper 
exercise of State authority, and that the requirement 
of the bond, or the alternative payment of money for 
each passenger, is void, because forbidden by the con- 
stitution and laws of the United States. But the 
Passenger Cases (so called because a similar statute of 
the State of Massachusetts was the subject of consid- 
eration of the same term with that of New York) 
were decided by a bare majority of the court. Jus- 
tices McLean, Wayne, Catron, McKinley and Grier 
held both statutes void, while Chief Justice Taney and 
Justices Daniel, Nelson and Woodbury held them 
valid. Each member of the court delivered a separate 
opinion, giving the reasons for his judgment, except 
Judge Nelson, none of them professing to be the au- 
thoritative opinion of the court. Nor is there to be 
found in the reasons given by the judges who consti- 
tuted the majority, such harmony of views as would 
give that weight to the decision which it lacks by rea- 
son of the divided judgments of the members of the 
court. Under these circumstances, with three cases 
before us arising under statutes of three different 
States on the same subject, which have been discussed 
as though open in this court to all considerations bear- 
ing upon the question, we approach it with the hope 
of attaining a unanimity not found in the opinions of 
our predecessors. 

As already indicated, the provisions of the Constitu- 
tion of the United States on which the principal reli- 
ance is placed to make void the statute of New York, 
is that which gives to Congress the power ‘‘ to regulate 
commerce with foreign nations.’’ As was said in 
United States v. Holliday, 3 Wall. 417, “‘ commerce with 
foreign nations means commerce between citizens of 
the United States and citizens or subjects of foreign 
governments.” It means trade and it means inter- 
course. It means commercial intercourse between 
nations and parts of nations in all its branches. It 
includes navigation, as the principal means by which 
foreign intercourse is effected. To regulate this trade 
and intercourse is to prescribe the rules by which it 
shall be conducted. ‘‘The mind,” says the great 





Chief Justice, ‘“‘can scarcely conceive a system for 
regulating commerce between nations which shall ex- 
clude all laws concerning navigation, which shall be 
silent on the admission of the vessels of one nation 
into the ports of another,” and he might have added 
with equal force, which prescribed no terms for the 
admission of their cargo or their passengers. Gibbons 
v. Ogden, 9 Wheat. 190. 

Since the delivery of the opinion in that case, which 
has become the accepted canon of construction of this 
clause of the Constitution, as far as it extends, the 
transportation of passengers from European ports to 
those of the United States has attained a magnitude 
and importance far beyond its proportions at that time 
to other branches of commerce. It has become a part 
of our commerce with foreign nations of vast interest 
to this country as well as to the immigrants who come 
among us to find a welcome and a home within our 
borders. In addition to the wealth which some of 
them bring, they bring still more largely the labor, 
which we need to till our soil, build our railroads, and 
develop the latent resources of the country in its min- 
erals, its manufactures, and its agriculture. Is the 
regulation of this great system a regulation of com- 
merce? Can it be doubted that a law which prescribes 
the terms on which vessels shall engage in it is a law 
regulating this branch of commerce? 

The transportation of a passenger from Liverpool to 
the city of New York is one voyage. It is not com- 
pleted until the passenger is disembarked at the pier 
in the latter city. A law or a rule emanating from any 
lawful authority, which prescribes terms or conditions 
on which alone the vessel can discharge its passengers, 
is a regulation of commerce, and in case of vessels and 
passengers coming from foreign ports, is a regulation 
of commerce with foreign nations. 

The accuracy of these definitions is scarcely denied 
by the advocates of State statutes. But, assuming that 
in the formation of our government certain powers 
necessary to the administration of their internal affairs 
are reserved to the States, and that among these powers 
are those for the preservation of good order by punish- 
ment of crime, of the health and comfort of the citi- 
zens, and their protection against pauperism, and 
against contagious and infectious diseases, and other 
matters of legislation of like character, they insist that 
the power here exercised falls within this class and 
belongs rightfully to the States. 

This power, frequently referred to in the decisions of 
this court, has been in general terms somewhat loosely 
called the police power. It is not necessary for the 
course of this discussion to attempt to define it more 
accurately than it has been defined already. It is not 
necessary, because whatever may be the nature and 
extent of that power, where not otherwise restricted, 
no definition of it, and no urgency for its use, can 
authorize a State to exercise it in regard to a subject- 
matter which has been confided exclusively to the dis- 
cretion of Congress by the Constitution. 

Nothing is gained in the argument by calling it the 
police power. Very many statutes, when the authority 
on which their enactments rest is examined, may be 
referred to different sources of power, and supported 
equally well underany of them. A statute may at the 
same time be an exercise of the taxing power and of 
the power of eminent domain. A statute punishing 


counterfeiting may be for the protection of the private 
citizen against fraud, and a measure for the protection 
of the currency, and the safety of the government 
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which issues it. It must occur very often that the shad- 
ing which marks the line between one class of legisla- 
tion and another is very nice and not easily distin- 
guishable. 

But however difficult this may be, it is clear from 
the nature of our complex form of government that 
whenever the statute of a State invades the domain of 
legislation which belongs exclusively to the Congress of 
the United States, it is void, no difference under what 
class of powers it may fall, or how closely allied to 
powers conceded to belong to the States. 

“It has been contended,’’ says C. J. Marshall, ‘‘ that 
if a law passed by a State, in the exercise of its ac- 
knowledged sovereignty, comes into contact with a law 
passed by Congress in pursuance of the Constitution, 
they affect the subject and each other like equal op- 
posing powers. But the framers of our Constitution 
foresaw this state of things, and provided for it by de- 
claring the supremacy not only of itself, but of the 
laws made in pursuance thereof. The nullity of any 
act inconsistent with the Constitution is produced by 
the declaration that the Constitution is supreme.’’ 
And where the federal government has acted, he says: 
‘In every such case the act of Congress or the treaty 
is supreme; and the laws of the State, though enacted 
in the exercise of powers not controverted, must yield 
to it.”” 9 Wheat. 210. 

It is said, however, that under the decisions of this 
court, there is a kind of neutral ground, especially in 
that covered by the regulation of commerce, which 
may be occupied by the State, and its legislation be 
valid so long as it interferes with no act of Congress 
or treaty of the United States. Such a proposition is 
supported by the opinions of several of the judges in 
the Passenger Cases, by the decisions of this court in 
Cooly v. The Board of Wardens, 12 How. 299, and by 
the case of Crandall v. Nevada, 6 Wall. 35; and Gil- 
man v. Philadelphia, 3id.713. But this doctrine has 
always been controverted in this court, and has sel- 
dom, if ever, been stated without dissent. These de- 
cisions, however, all agree that under the commerce 
clause of the Constitution, or within its compass, there 
are powers which, from their nature, are exclusive in 
Congress; and in the case of Cooly v. The Board of 
Wardens, it was said that, ‘‘ whatever subjects of this 
power are in their nature national, or admit of one 
uniform system or plan of regulation, may justly be 
said to be of sucha nature as to require exclusive legis- 
lation by Congress. A regulation which imposes oner- 
ous, perhaps ,impossible conditions, on those engaged 
in active commerce with foreign nations, must of ne- 
cessity be national in its character. It is more than 
this, for it may properly be called international. It 
belongs to that class of laws which concern the exterior 
relation of this whole nation with other nations and 
governments. If our government should make the 
restrictions of these burdens on commerce the subject 
of a treaty, there could be no doubt that such a treaty 
would fall within the power conferred on the President 
and Senate by the Constitution. It is, in fact, in an 
eminent degree a subject which concerns our interna- 
tional relations, in regard to which foreign nations 
ought to be considered and their rights respected, 
whether the rule be established by treaty or by legis- 
lation. 

It is equally clear that the matter of these statutes 
may be, and ought to be, the subject of a uniform 
system or plan. The laws which govern the right to 
land passengers in the United States from other coun- 





tries, ought to be the same in New York, Boston, New 
Orleans and San Francisco. A striking evidence of 
the truth of this proposition is to be found in the 
similarity, almost identity, of the statutes of New 
York, of Louisiana and California, now before us for 
consideration in these three cases. 

It is apparent, therefore, that if there be a class of 
laws which may be valid when passed by the States, 
until the same ground is occupied by a treaty or an act 
of Congress, this statute is not of that class. 

The argument has been pressed with some earnest- 
ness, that inasmuch as this statute does not come into 
operation until twenty-four hours after the passenger 
has landed, and has mingled with, or has the right to 
mingle with, the mass of the population, he is with- 
drawn from the influence of any laws which Congress 
might pass on the subject, and remitted to the laws of 
the State as its own citizens are. It might be a suffi- 
cient answer to say that this isa mere evasion of the 
protection which the foreigner has a right to expect 
from the federal government when he lands here a 
stranger, owing allegiance to another government, and 
looking to it for such protection as grows out of his 
relation to that government. 

But the branch of the statute which we are consid- 
ering is directed to and operates directly on the ship- 
owner. It holds him responsible for what he has done 
before the twenty-four hours commences. He is to 
give the bond or pay the money, because he has landed 
the passenger, and he is given twenty-four hours’ time 
to do this before the penalty attaches. When he is 
sued for this penalty, it is not because the man has 
been here twenty-four hours, but because he brought 
him here and failed to give the bond or pay $1.50. 

The effectiye operation of this law commences at the 
other end of the voyage. The master requires of the 
passenger, before he is admitted on board, as a part of 
the passage money, the sum which he knows he must 
pay for the privilege of landing him in New York. It 
is, as we have already said, in effect a tax on the pas- 
senger, which he pays for the right to make the voy- 
age——a voyage only completed when he Jands on the 
American shore. The case does not even require us 
to consider at what period after his arrival the pas- 
senger himself passes from the sole protection of the 
Constitution, laws and treaties of the United States, 
and becomes subject to such laws as the State may 
rightfully pass, as was the case in regard to importa- 
tions of merchandise in Brown v. Maryland, 12 Wheat. 
417, and in The License Cases, 5 How. 504. 

It is too clear for argument that this demand of the 
owner of the vessel for a bond or money on account of 
every passenger landed by him from a foreign shore is, 
if valid, an obligation which he incurs by bringing the 
passenger here, and which is perfect the moment he 
leaves the vessel. 

We are of opinion that this whole subject has been 
confided to Congress by the Constitution. That Con- 
gress can more appropriately and with more acceptance 
exercise it than any other body known to our law, 
State or national. That by providing a system of laws 
in these matters, applicable to all ports and to all ves- 
sels, a serious question, which has long been matter of 
contest and complaint, may be effectually and satisfac- 
torily settled. 

Whether, in the absence of such action, the States 
can, or how far they can, by appropriate legislation, 
protect themselves against actual paupers, vagrants, 
criminals, and diseased persons arriving in their terri- 
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tory from foreign countries, we do not decide. The 
portions of the New York statute which concern per- 
sons who, on inspection, are found to belong to these 
classes, are not properly before us, because the relief 
sought is to the part of the statute applicable to all 
passengers alike, and is the only relief which can be 
given in this bill. 

The decree of the Circuit Court of New York, in the 
case of John and Thomas Henderson v. The Mayor of 
New York and the Commissioners of Emigration, is 
reversed, and the case remanded, with direction to 
enter a decree for an injunction, in accordance with 
this opinion. 

The statute of Louisiana, which is involved in the 
case of The Commissioners of Immigration v. The North 
German Lloyd, is so very similar to, if not an exact 
copy of, that of New York as to need no separate con- 
sideration. In this case the relief sought was against 
exacting the bonds or paying the commutation money 
as to all passengers, which relief the Circuit Court 
granted by an appropriate injunction, and the decree 
in that case is accordingly affirmed. 


————— > —— 
RECENT BANKRUPTCY DECISIONS. 


FRAUDULENT CONVEYANCE. 


Debts of grantor as affecting.— Where the convey- 
ance was moderate in amount, and all the debts of the 
grantor in existence at the time thereof have since 
been paid, it cannot be impeached by the grantor’s 
assignee, although it was voluntary. Smith et al. v. 
Vodges, assignee, 13 Nat. Bankr. Reg. 433. 


DISCHARGE. 


1. Specifications in opposition.— Notice of creditor's 
appearance in opposition to discharge, addressed to 
the register, bearing date on the day of hearing of the 
petition for discharge, was filed with the clerk of the 
court at a general term thereof, more than a year 
thereafter, and was never filed with the register. 
Creditor’s specification of grounds of opposition to 
discharge was filed with the register on the day after 
the final hearing. Held, that the specifications were 
not filed in accordance with the provisions of law, and 
could not be considered. The discharge granted. In 
re Joseph Buxbaum, 13 Nat. Bankr. Reg. 477. 

2. Time for application.— Inability to secure the 
consent of a majority in number and value of the 
creditors to a discharge is no sufficient excuse for de- 
lay in applying therefor, when the time limited for 
making such application had elapsed before the adop- 
tion of the amendment reducing the number required 
to consent to a discharge. In re Lowenstein, 13 Nat. 
Bankr. Reg. 479. 


PROMISSORY NOTE. 


Assignee of note: bankruptcy of maker.—In an ac- 
tion by an assignee against an assignor of a note, evi- 
dence of the bankruptcy of the maker is admissible 
under an allegation that a suit against him would be 
unavailing. When an adjudication of bankruptcy is 
proved, the party who alleges that the proceedings 
have been dismissed must prove the time of dismissal. 
Under the laws of Illinois an adjudication of bank- 
ruptey is a sufficient excuse to an assignee for not 
instituting suit against the maker of the note. Wills 
et al. v. Claflin et al., 13 Nat. Baukr. Reg. 437. 





MASTER AND SERVANT—INJURY TO PER- 
SON ASSISTING SERVANT. 


ENGLISH COURT OF APPBRAL. 


(Before Lord Coleridge, C.J. James and Mellish, L. 
JJ., Baggallay, J. A., and Cleasby, B.) 


WRIGHT Vv. THE LONDON AND NorTH WESTERN RAIL- 

way CoMPANY. 

A person who, in a transaction of common interest, assists 
the servants of another with the master’s consent, can 
recover against the master for injuries caused by the 
negligence of the servants. 

The defendants contracted to carry a heifer by train to 
Penrith station on the defendants’ line. The plaintiff 
traveled by the same train, and, on arriving at Penrith, 
he, with the assent of the station-master, assisted to 
shunt the horse-box, in which the heifer was, in order 
to hasten delivery, and while so doing was injured by 
the defendants’ servants. 

Held (affirming the decision of the Court of Queen’s Bench), 
that the defendants were liable. Holmesv. The North 
Eastern Railway Company, 20 L. T. Rep. (N. 8.) 616; L. 
Rep., 4 Exch. 254; 38 L. J. 161, Exch. ; affirmed, % L. T. 
Rep. (N. 8.) 69; 6 Exch. 123; 40 L. J. 121, Exch., followed ; 
Deyo v. The Midland Railway Company, 1 H. & N. 773; 
26 L. J. 171, Exch., distinguished. 

‘HIS was an action brought to recover damages 
caused to the plaintiff by the negligence of the ser- 

vants of the defendants. The jury found a verdict 

for the plaintiff for 1,6291. 2s., leave being reserved to 
the defendants to enter the verdict for them, should 
the court be of opinion that there was no evidence of 
negligence on their part. The defendants moved ac- 
cordingly, and obtained a rule which came on to be 

argued in the Court of Queen's Bench on 3d May, 1875. 

See the case reported in the court below, 32 L. T. Rep. 

(N. S.) 590; L. Rep., 10 Q. B. 298; 44 L. J. 119, Q. B., 

where the facts are set out. 

The Court of Queen’s Bench discharged the rule, 
and the defendants now appealed against their judg- 
ment. 

Aspinall, Q. C., and Gully, for the defendants, the 
present appellants. This case is governed by the case 
of Degg v. Midlund Railway Company, 1H. & N. 773; 
26 L. J. 171, Exch.; that case is affirmed in Poller v. 
Faulkner, 1 B. & 8. 800; 31 L. J.30, Q B., a case which 
is in point with the present. It is not different from 
the case where there is a common employment. It 
will be said on the other side that the station-master 
gave the plaintiff license to go and assist, but no sta- 
tion-master can call in a person to assist as a volun- 
teer; he could hire such a person, and then the rule of 
negligence of a fellow-servant would apply. On prin- 
ciple, a volunteer, with knowledge of the consent of 
the person for whom he volunteers, puts himself in 
the same position as an ordinary servant. There is no 
breach of any duty which the defendants owed to the 
plaintiff, and putting aside the evidence in the case, 
that it is usual for persons expecting goods to help, 
and putting aside also the evidence of the invitation, 
Degg v. Midland Railway Company would apply. 
(Mellish, L.J. In Degg v. Midland Railway Company 
the plaintiff was a perfect stranger, but here the plain- 
tiff was not; he was the owner of a heifer which the 
railway company were carrying for him.] That point 
was not relied on as making any difference. In the 
one case he might be a friend of the carrier, in the 
other he might be assisting in the performance of a 
contract, and it makes no difference what motive is 
influencing him. [Mellish, L. J. But if it is a work 
the railway company are bound to do, does it not be- 
come a question whether it is reasonable or not that 
the plaintiff should assist?] The plaintiff must know 
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that if he assists, he cannot recover if he is injured, 
and the knowledge of a custom for persons to assist 
must be brought home to him before he can rely on 
such custom. 

Lord CoLeripeGr, C.J. I am of opinion that the 
judgment of the Court of Queen’s Bench should be 
affirmed. The facts of the case, as I understand them, 
are, that the plaintiff sent a heifer to Penrith station ; 
he himself traveled in the same train, and when they 
arrived in Penrith, the plaintiff assisted the porter in 
shunting the horse-box in which the heifer was being 
carried. This was proved by evidence that satisfied 
the jury, that satisfied the Court of Queen’s Bench, 
and that satisfies us, that what he was doing, he was 
doing with the assent of the station-master It was 
also proved that there was a common practice at Pen- 
rith for persons who received cattle brought there by 
rail, to assist in shunting the trucks and horse-boxes 
in which such cattle were carried. While so engaged 
the plaintiff was injured through the negligence, as it 
is found, of the defendants’ servants. The Court of 
Queen’s Bench have held that the case was within the 
authority of Holmes v. North Eustern Railway Com- 
pany, ubi sup., and not within the principle of Degg 
v. Midland Railway Company, ubi sup., and I am of 
the same opinion. The principle of Holmes v. North 
Eastern Railway Company, as well as the principle of 
Degg v. Midland Railway Company, is simple and 
plain, and we must see if the facts of the present case 
lie under the one case or the other. ‘The case of 
Holmes v. North Eastern Railway Company is ex- 
tremely like the present; there the plaintiff, who was 
cousignee of a coal wagon, which could not be un- 
loaded in the usual way on account of the crowded 
state of the company’s premises, with the permission 
of the station-master, went to his wagon and assisted 
in unloading it. While doing so he tumbled into a hole, 
and it was held that under the circumstances the plain- 
tiff was entitled to recover because he was engaged with 
the consent and invitation of the defendants in a 
transaction of common interest to both parties, and 
was therefore entitled to require that the defendants’ 
premises should be in a reasonably secure condition. 
Channell, B., says: ‘“‘In one sense the plaintiff was a 
licensee, but he was not a mere licensee, and the word 
‘mere’ has a very qualifying operation. The plaintiff 
was entitled to delivery, and the station-master must 
be taken to have allowed him to take delivery, not of 
the whole of his coal at once, but of a part of it in 
that way.’’ It must be taken in this case that the 
station-master authorized the plaintiff to take deliv- 
ery of the heifer in this way, and in doing so he met 
with injury. It appears to me on clear principle, and 
on the principle of Holmes v. North Eastern Railway, 
that the plaintiff is entitled to judgment. The case of 
Holmes v. North Eastern Railway is one of the great- 
est authority, because the Court of Exchequer first 
having decided it, it then came before the Court of 
Exchequer Chamber, where seven judges affirmed, for 
the reasons, Cockburn, C. J., says, given by the learned 
judges in the court below. It is plain, therefore, that 
the plaintiff was not here asa volunteer; if so, he would 
have been bound to take the risk; nor is his the case 
of a master and servant; if so, he could not have recov- 
ered, as the master would not have been liable for the 
negligence of his fellow-servants; but it is a case 
where a railway company, who are bound to deliver 
certain goods, allow him to take part in that delivery, 
and they are bound to see that he is not injured. 








James, L. J. It would be a shocking state of the 
law if a person in the position of the plaintiff in this 
case could not recover. I am glad to find that in the 
case of Holmes yv. North Eastern Railway the princi- 
ple has been established within which this case lies — 
a principle which is in accordance with common 
sense. 

Me .uisH, L. J. I am of the same opinion. It is 
settled by Degg v. Midland Railway Company that if 
a servant invites a person who is a mere volunteer, 
for he must be a mere volunteer, to take part in adan- 
gerous duty, the master is not liable if injury should 
happen to such person while so assisting; but the 
present case differs from that, for, in the first place, 
the plaintiff was not a mere volunteer, or one who as- 
sists in some work for mere amusement, but he as- 
sisted for the purpose of getting his heifer. I do not 
say that every person who is entitled to receive goods 
from a railway company is entitled to assist the ser- 
vants of the company, but there may be a case where 
such assistance would be reasonable; here it was 
manifest there was a difficulty in getting the goods 
shunted, and it is found in the case that it was the 
practice to allow persons who received cattle to assist 
in the delivery. Obviously where a railway company 
hire as few men as they can to work, it is customary to 
allow persons who come for goods to assist, and they 
must be held liable if persons so assisting meet with 
injury through the negligence of the railway com- 
pany. We decided a case a few days ago in the Court 
of Appeal at Lincolu’s Inn somewhat similar to the 
present. It was a case on appeal from the County 
Court, where the County Court judge had been re- 
quested to state a case and had refused. The plaintiff, 
who was expecting to receive goods, was allowed, for 
the convenience of the company, to go to another side 
of the station to receive his goods, and in going there 
his horse fell over some obstacle and was injured, and 
we decided that the company were liable.* 

BAGGALLY, J. A. Lam of the same opinion. 

CLeAsBy, B. As I was one of the judges who took 
part in the decision of Holmes v. The North Eastern 
Railway Company, I desire to add a few words on the 
present occasion. That was a case rather near the 
line. It was a case in which the question was whether 
there was such a relation between the plaintiff and the 
company as to entitle the plaintiff to redress for neg- 
ligence; the plaintiff having to a certain extent had 
an option of doing or not doing the work he was en- 
gaged on when the injury occurred. It seems to have 
established that, when a man is on the premises of 
another for the purposes of carrying into effect a con- 
tract of carriage and delivery, and then gets the as- 
sent of that other person to assist in the work (as in- 
dicated by the usual course of business), the plain- 
tiff is entitled to redress if the part of the premises 
where he is engaged is in a condition which is danger- 
ous for the person engaged upon it, and injury ensues. 
We have, therefore, thus established by this case that 
such a person is not to be regarded as a volunteer be- 
cause he is assisting in carrying out a contract. In 





*The case to which Lord Justice Mellish refers was the 
case of Sharrock v. London and North Western Railway Com- 
pany. The Court of Common Pleas refused to grant the 
defendants a rule calling on the County Court judges to 
show cause why he should not state and sign a case forthe 
opinion of the Superior Court. (Reported 33 L. T. Rep., N. 
S$, 341.) The defendants appealed from this decision to the 
Court of Appeai, and obtained the rule, which finally came 
on to be argued before the Court of Appeal sitting at Lin- 
coln’s Irin, and was discharged. 
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the present case it follows that if the injury had arisen 
from the condition of the premises being dangerous, 
the plaintiff could have recovered. But this distine- 
tion is now taken, that the negligence here is that of 
the servants of the defendants, and it is said that as 
the plaintiff was assisting the defendants’ servants, 
he becomes a fellow-servant. But this distinction 
makes no difference, for this reason — persons who en- 
gage in work with fellow-servants are said to take the 
chance of that sort of negligence of which they them- 
selves or their fellow-servants may be guilty, and it is 
well established now that a servant cannot recover in 
respect of the negligence of fellow-servants. Is this 
person in the position of a fellow-servant? In Degg 
v. Midland Railway Company, and in Potter v. Faulk- 
ner, the plaintiff was in the position of a fellow-ser- 
vant of the defendants’ servants; but he is not so 
here, he has not agreed to be the fellow-servant of the 
defendants’ servants, but, according to a usual prac- 
tice, he has assisted in the delivery of his own goods 
on his own behalf, not as servant of the company. It 
is an unsatisfactory way of putting the case to say, 
“You may assist, but if you do you do so as a ser- 
vant.”’ I cannot say that the only effect of the evi- 
dence is that defendants assented to his being in this 
position of a fellow-servant. 

Appeal dismissed, with costs. 

Solicitors for the plaintiff, Johnston and Harrison. 

Solicitor for the defendants, R. F’. Roberts. 


>. 
REMOVAL OF CAUSE FROM STATE TO FED- 
ERAL COURTS. 


U. 8. CIRCUIT COURT, DISTRICT OF MINNESOTA. 








MINNETT V. MILWAUKEE AND St. PAUL R. R. Co. 


Where the notice of motion for removal, which was served 
upon the plaintiff's attorney, stated that the removal 
was demanded under the act of 1867, which was repealed: 
Held, that the right of removal does not depend upon 
the contents of the notice of the motion for removal, 
and the State court could not withhold the removal, if 
the existing law in regard to the petition, etc., was com- 
plied with. 

The words, “ the trial or final hearing,” as used in the act 
of Congress, where there has been a trial upon the 
merits and a new trial granted, do not deprive the de- 
fendant of his right to a removal of the action. 


THE plaintiff brought his action in the State District 

Court, and after a trial upon the merits and a ver- 
dict in his favor, the court, upon defendant’s motion, 
granted a new trial, for the reason, as stated, that 
** said verdict is not justified by the evidence and is 
contrary to law.” 

The defendant, on February 13, 1875, presented a 
petition for the removal of the case to the United 
States Circuit Court, embodying the substance of the 
language of the third subdivision of section 630, U. S. 
Rev. Stat., p. 113, except that it states that there has 
been “no final hearing or trial of the cause.”’ 

The proper security was offered, and the affidavits of 
the president of the company, defendant, and its 
general manager, were made and filed at the time of 
filing the petition. 

The defendant’s attorney, after these steps had been 
taken, served a notice upon the attorneys for the plain- 
tiff of a motion before the State District Court for the 
removal of the suit. In this notice he states that the 


defendant had filed the affidavit provided for by an act 
of Congress approved March 2, 1867. 

The motion came before the court, and after counsel 
for the plaintiff and defendant had been heard, the re- 
moval was ordered February 23, 1875. 





The plaintiff now comes before this court for its order 
remanding the suit, for the reasons — 

1. ** Because said cause was sought to be removed 
under the act of 1867, chap. 196, which act was not in 
force at the date of the presentation of the petition for 
said removal, and of the order granted thereon. 

2. ** Because the petition, affidavit and bond pre- 
sented to the State court were not drawn, executed or 
approved under or by virtue of any law of the United 
States in such case provided, in force and effect at said 
date. 

3. ‘‘ Because no removal can or could be had of said 
cause after a trial thereof upon the merits.” 

Other reasons were urged, but they are substantially 
embodied in those above given. 

E. C. Palmer for the motion; Gordon E. Cole, contra. 

NELsoN, J. If the defendant complied with the law 
in force at the time it presented the petition, affidavits 
and security, it was entitled to have the suit removed, 
and the judge of the State court had no discretion in 
the premises. The petition makes no allusion to any 
particular act of Congress, but states that the petitioner 
is a citizen of the State of Wisconsin, and the plaintiff 
a citizen of the State of Minnesota; alleges the amount 
sought to be recovered sufficiently large to give the 
Federal court jurisdiction, and in terms embraces all 
that is set forth and necessary to be done under the 3d 
subdivision of sec. 689, U. S. R. 8S. 

These statutes embrace all the laws in force De- 
cember 1, 1873, as revised and consolidated; and sec. 
639 contains all the provisions of the several previous 
acts relating to the removal of suits from the State to 
the Federal courts. The only change made is in the 
act of 1867, by transposition of words in the phrase “ at 
any time before the final hearing or trial,’’ so as to read 
**at any time before the trial or final hearing.” 

The notice of the motion which was served upon the 
plaintiff's attorney,states that the removal is demanded 
under the act of 1867, which was repealed at the time 
the defendant presented its petition. The right of re- 
moval, however, does not depend upon the contents of 
the notice of the motion for removal; and the State 
court, as before stated, could not withhold the removal 
if the existing law in regard to the petition, affidavits, 
and security was complied with. 

The court is also bound to retain jurisdiction of the 
suit under like circumstances. 

In my opinion, the allegation in the petition that 
there has been no final hearing or trial of the cause is 
a compliance, substantially, with the third subdivision 
of section 639, which gives the right of removal at any 
time before * the trial or final hearing; ’’ and, corpora- 
tions being within its purview, any proper officer — 
particularly the president, who is the head of the 
organization — could make the requisite affidavit. 

The other question necessary to be determined is, 
whether, there having been a trial upon the merits, the 
defendant is entitled to a removal of the action, a new 
trial having been granted. 

The statute requires the petition to be filed before 
“the trial or final hearing of the cause;’’ and it is 
urged that a trial on the merits prevents a removal of 
the case. ‘The trial’? mentioned in the act, in my 
opinion, means not one trial or a trial, but a determi- 
nation of the rights of the parties forever. 

When a new trial was granted, the suit was in the 
same position that it would have been had no trial 
taken place. The first trial had been erroneous — it 
had not been in accordance with the law —and there 
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had been no such examination of the rights involved 
as was contemplated by Congress in using the word 
* trial.” 

Again, “the trial’? mentioned in the act means a 
final investigation of the rights involved in the court 
of original jurisdiction. 

The terms ‘ the trial” and “ final hearing” are used 
by Congress as having a relative connection —a re- 
ciprocal meaning —the former applicable to actions of 
law, and the latter to equity cases. The word “suit” 
embraces actions at law as well as equity cases, and the 
conjunction ‘‘or’’ connecting the words “ the trial” 
and ‘final hearing’’ is used, as it often is, where it is 
sought to give an explanation or definition of the same 
thing in different words. Such must be the true con- 
struction of the law, for it is hardly probable that a 
distinction would be made between actions at law and 
equity causes, which would present a strange anomaly 
as suggested by Mr. Justice Swayne, in Inswrance Co. 
v. Dunn, 19 Wall. 225, that “in equity cases a final 
hearing only could take away the right of removal, 
while any trial, however interlocutory in its character, 
should have the same effect in an action at law.’’ To 
avoid this, the Supreme Judicial Court of Massachu- 
setts, in Galpin v. Critchlow, Am. Law. Reg., vol. 13, 
page 137, N. S., construing the law of 1867, which 
used the language ‘‘ before the final hearing or trial,” 
said the “ trial appropriately designates a trial by jury 
of an issue which will determine the facts in an action 
at law; and final hearing, in contradistinction to hear- 
ings upon interlocutory matters, the hearing of the 
cause upon its merits by a judge sitting in equity.” 

The Supreme Judicial Court of New Hampshire, in 
Whittier v. Hartford Ins. Co., Am. Law Reg., N.S., 
vol. 14, No. 10, page 621, agrees to the decision in the 
Massachusetts case, and considers the reasoning in that 
applicable to the law as it appears in sec. 639, sub. 3. 

With great respect for these courts, I cannot agree 
to this interpretation of the statute. In equity practice 
the term hearing has a well-defined meaning, viz.: 
“That stage or proceeding in an equity cause which 
corresponds to a trial of a cause at law; the hearing of 
counsel upon the pleadings and proofs.’’ The qualify- 
ing adjective final makes this hearing one that abso- 
lutely ends the matter in dispute, and is explanatory 
of the words ‘the trial.’’ This is certainly within the 
spirit of the law, and, in my opinion, within its letter. 

The motion to remand is denied. 


anaes 
RECOVERY OF TAXES ILLEGALLY ASSESSED 
OR COLLECTED—STATUTE OF LIMITATIONS. 
N Cheatham v. Norvell the Supreme Court of the 
United States recently decided a question relating 

to the effect of the statute of limitations on the 
recovery of taxes illegally assessed or collected. The 
tax in this case was originally $99,726; an appeal was 
taken, in 1857, to the Commissioner of Internal Reve- 
hue, and in conformity with the ruling of the commis- 
sioner a new assessment was made in March, 1868, for 
the sum of $29,971.91. This sum was paid in different 
times, viz.: April 30, 1868, and July 25th, and October 
29th, in the same year. This suit was brought to re- 





cover back the amounts so paid. The question involved 
is, whether the action can be maintained under the fol- 
lowing act of Congress: 

The section under consideration, 14 United States 
Statutes, 152, is as follows: 

“*That no suit shall be maintained in any court for 


the recovery of any tax alleged to have been errone- 
ously or illegally assessed or collected, until appeal shall 
have been duly made to the Commissioner of Internal 
Revenue according to the provisions of law in that 
regard, and the regulations of the Secretary of the 
Treasury established in pursuance thereof, and a decis- 
ion of said commissioner shall be had thereon, unless 
such suit shall be brought within six months from the 
time this act takes effect. Provided, that if said de- 
cision shall be delayed more than six months from the 
date of such appeal, then said suit may be brought at 
any time within twelve months from the date of such 
appeal.”’ 

Miller, J., said: It is quite clear that this suit was 
not brought within six months from the time of the 
decision of the commissioner on the appeal of Mrs. 
Acklin. No appeal was taken at all from the second 
assessment, under which the money was paid. 

The argument of plaintiffs’ counsel is that the appeal 
was taken from the first assessment, and this is the 
only appeal necessary to give them a right of action, 
which right they preserved by paying the modified 
assessment under protest. As to the period of six 
months prescribed by the statute within which the suit 
must be brought, it is said that this is a mere statute 
of limitation, and that the time under it cannot begin 
to run until the cause of action accrued, which in this 
case was not until the money was paid. It is insisted 
that plaintiffs were not in condition to bring suit until 
the tax was paid, and that it could not have been in- 
tended by Congress that the very short limitation of 
six months should include any time before the money 
was paid, during which they had no right of action. 

Considered as a statute of limitation, and nothing 
more, the proposition is not without weight. But we 
think there are two sufficient answers to it: 

1. The assessment on which this money was paid 
was a different assessment from the one upon which 
the appeal to the commissioner was taken. That as- 
sessment was wholly set aside. The matter was re- 
ferred to the local assessor, with directions to make a 
new assessment. The rules by which this new assess- 
ment was to be made were prescribed for him, and 
differed materially from those which governed the 
first assessment. The commissioner did not pretend 
to modify the original, or to reduce it, and let it stand 
as so modified or reduced. He did not even fix the 
amount to be assessed. It was an entirely new and 
distinct assessment, based on different principles, 
which resulted in a sum not one-third as large as the 
assessment which had been set aside. From this as- 
sessment plaintiffs had an undoubted right to appeal 
to the commissioner, and urge any of the reasons 
which they now rely on to show that it was illegal. 
They paid it without such appeal, and in doing so we 
think they come within the provisions of the section 
which forbids suit unless an appeal has been taken. 

But suppose the two assessments could be treated as 
one transaction, and the appeal that was taken suffi- 
cient to authorize the action, if the suit bad been 
brought within six months after the decision of the 
commissioner, we are still of opinion that it cannot be 
maintained, because it was brought within that time. 

All governments, in all times, have found it neces- 
sary to adopt stringent measures for the collection of 
taxes, and to be rigid in the enforcement of them. 

These measures are not judicial, nor does the gov- 
ernment resort, except in extraordinary cases, to the 
courts for that purpose. The revenue measures of 
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every civilized government constitute a system which 
provides for its enforcement by officers commissioned 
for that purpose. In this country, this system for 
each State, or for the federal government, provides 
safeguards of its own against mistake, injustice or op- 
pression in the administration of its revenue laws. 
Such appeals are allowed to specified tribunals, as 
the law-makers deem expedient. Such remedies, also, 
for recovering back taxes illegally exacted, as may 
seem wise, are provided. In these respects the United 
States have, as was said by this court in Nichol v. 
United States, 7 Wall. 122, enacted a system of correct - 
ive justice, as well as a system of taxation, in both its 
customs and internal revenue branches. That system 
is intended to be complete. In the customs depart- 
ment it permits appeals from appraisers to other ap- 
praisers, and in proper cases to the Secretary of the 
Treasury. And if dissatisfied with this highest decis- 
ion of the executive department of the government, 
the law permits the party, on paying the money re- 
quired, with a protest embodying the grounds of his 
objection to the tax, to sue the government, through its 
collector, and test in the courts the validity of the tax. 

So, also, in the internal revenue department, the 
statute which we have copied allows appeals from the 
assessor to the Commissioner of Internal Revenue, 
and, if dissatisfied with his decision, on paying the tax, 
the party can sue the collector, and if the money was 
wrongfully exacted, the courts will give him a relief by 
a judgment, which the United States pledges herself 
to pay. 

It will be readily conceded from what we have here 
stated that the goverument has the right to prescribe 
the conditions on which it will subject itself to the 
judgment of the courts in the collection of its revenues. 

If there existed in the courts, State or national, any 
general power of impeding or controlling the collection 
of taxes, or relieving the hardship incident to taxation, 
the very existence of the government might be placed 
in the power of a hostile judiciary. Dows v. The City 
of Chicago, 11 Wall. 108. While a free course of re- 
monstrance and appeal is allowed within the depart- 
ments before the money is finally exacted, the general 
government has wisely made the payment of the tax 
claimed, whether of customs or of internal revenue, a 
condition precedent to a resort to the courts by the 
party against whom the tax is assessed. In the inter- 
nal revenue branch it has further prescribed that no 
such suit shall be brought until the remedy by appeal 
has been tried, and if brought after this, it must be 
within six mouths after the decision on the appeal. 
We regard this as a condition on which alone the gov- 
ernment consents to litigate the lawfulness of the 
original tax. It is not a hard condition. Few govern- 
ments have conceded such aright on any condition. 
If the compliance with this condition requires the party 
aggrieved to pay the money, he must doit. He can- 
not, after the decision is rendered against him, protract 
the time within which he can contest that decision in 
the courts by his own delay in paying the money. It 
is essential to the honor and orderly conduct of the 
goverument that its taxes should be promptly paid 
and drawbacks speedily adjusted, and the rule pre- 
scribed in this class of cases is neither arbitrary nor 
unreasonable. That such was the intention of Congress 
in the 16th section is further shown by the provision 
that eveu the delay of the commissioner in deciding 
the appeal shall not enlarge the time for suit beyond 
twelve months from the date of taking the appeal. 








The objecting party can take his appeal. He can, il 
the decision is delayed beyond twelve months, rest his 
case on that decision, or he can pay the amount claimed 
and commence his suit at any time within that period. 
So, after the decision, he can pay at once and commence 
his suit within the six months, or he can have such de- 
lays in payment as he can obtain, and if this carries 
him beyond the six months it is his own fault, and he 
should uot complain. Brown .v. Saurwien, 10 Wall. 
218 ; The Collector v. Hubbard, 12 id. 1. 

We find no error in the record, and the judgment of 
the Circuit Court is affirmed. 








ina 
BOOK NOTICES. 

On Poisons in Relation to Medical Jurisprudence and Medi- 
cine. By Alfred Swaine Taylor, M. D., F. R.8., Fellow of 
the Royal College of Physicians and Lecturer on Medi- 
cal Jurisprudence in Guy's Hospital. Third American 
from the Third and Thoroughly Hevised English Edition. 
bd 104 Illustrations. Philadelphia: Henry C. Lea, 

75. 

Dr. Taylor has the reputation, both among the legal 
and the medical professions, of being one of the very 
first, if not the first, of the writers on forensic medi- 
cine, and his treatise on Poisons is quite as widely and 
as justly esteemed as his general treatise on medical 
jurisprudence. The volume before us is the third 
edition, but it has been so completely revised and re- 
modeled as to render it almost a new book. It is not 
intended to be acomplete history of Poisons and Poison- 
ing; it treats the subject only in relation to Medical 
Jurisprudence aud Medicine, but it treats that phase — 
the only one of practical interest to the legal profession 
— with great fullness. Of the importance of a general 
knowledge of toxicology to the lawyer it is not neces- 
sary to speak. While it is true that the courts in in- 
vestigating cases of death supposed to have been 
caused by poison must continue to rely upon the pro- 
founder knowledge and experience of the medical 
faculty, yet no lawyer can, with credit or propriety, 
engage in such a case unless he possess an acquaintance 
with the nature and effects of poisons sufficient to 
enable him to estimate the extent of the witness’s 
knowledge and the probability 6f the surmises he has 
formed. For the acquisition of such knowledge there 
is no work that can be so usefully examined as this of 
Dr. Taylor’s, 


Cases Argued and Determined in the Circuit and District 
Courts of the United States for the Seventh Judicial Cir- 
cuit. By Josiah H. Bissell. Vol. V. 1851-1874. Chicago: 
Callaghan & Co. 1876. 


The first case reported in this volume, Law v. Wil- 
gees, was decided in 1851; the second case, Freeman v. 
Stewart, was decided in 1855; the third case, Bonnell 
v. Weaver, was decided in 1856. It may be claimed 
that law, like wine and poetry, grows better as it grows 
older; but it must be remembered that law is progress- 
ive, and that the decisions of 1851 combined in the 
same volume of reports with those of 1873 may present 
some incongruities. 

Among the decisions of general interest in the vol- 
ume we notice the following: In Doremus v. Burton, 
p. 57, it was held that where a negotiable note, drawn 
without grace, fell due on Sunday, demand and pro- 
test on Saturday were proper. Avery v. Stewart, 2 


Conn. 69, and Salter v. Burt, 20 Wend. 205, were dis- 
tinguished. In United States v. Express Co., p. 91, it 
was held that it is not a violation of the post-office 
laws for an express company to carry with a money 
letter or package, an unstamped letter of advice con- 
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cerning said money. In Gaytes v. Hibbard, p. 99, a 
premium note to an insurance company was made 
payable ‘at such times as the directors of said company 
may, agreeably to their act of incorporation, require.”’ 
Held, that the instrument was valid, notwithstanding 
no particular time was specified for payment. It was 
held that on the principle of ‘‘id certum est quod cer- 
tum reddi potest,”’ the time of payment would become 
certain in the same way that money payable on de- 
mand would become so. In re Terry, p. 110, holds 
that it is not an act of bankruptcy for a partner to in- 
duce a copartner to depart from the State. In Gibson 
v. Dobie, p. 198, an insolvent debtor conveyed real 
estate to his wife without consideration, she giving a 
mortgage thereon to creditors, who knew the debtor 
to be insolvent. Held, that this was a preference un- 
der the bankrupt act and void as against creditors. 
An important case is In re Farnsworth, Brown & Co., 
p. 223, holding that a bank holding a customer’s de- 
mand note has a lien upon the proceeds of drafts left 
with it for collection after the giving of the note, 
though collected after filing of petition in bankruptcy, 
and the bank may apply such proceeds upon the note. 

The reporter has appended numerous notes to the 
cases, and the volume exhibits much care and ability 
in its preparation. 


The Institutes of Justinian, with English Introduction, 
Translation and Notes. By Thomas Collet Sandars, M. 
A. First American from the Fifth London Edition, 
with an Introduction by Wm. G. Hammond, LL.D. 
Chicago: Callaghan & Co., 1876. 

The editor of the American edition of this work, who 
is the Chancellor of the law department of Iowa State 
University, has prepared an elaborate introduction of 
sixty pages. Prof. Hammond regards the Institutes 
and the other works of the Roman jurists as precur- 
sors of the works of Blackstone, Kent and Story. It 
is necessary, in order to understand the history of ju- 
risprudence, to consider and study it in all its stages of 
development. The editor maintains that the principles 
of the Roman law were evolved in the same manner as 
those of the English law—they were formed “ by 
induction from actual cases.’’ He states that the extrav- 
agant praises lavished by some recent writers on the 
systematic and logical character of the Roman law, 
may give a false impression of the process by which 
that law grew, and may result in undue depreciation 
of English law. 

But it must be admitted that the Romans were more 
prompt to undertake the systematic arrangement of 
their laws than the English have been; although they 
may not have been so successful in codifying their law 
as the modern continental nations. 

Professor Hammond is something of an iconoclast in 
respect to the existing ideas of what the Roman law 
was. He claims that there was a great lack of scientific 
order in the early productions of the Roman legists, 
and that much has been done to supply the deficiency 
by modern writers. Undoubtedly this is true; for it 
would be hardly possible for a single nation to bring 
to perfection a system of jurisprudence, even during 
the long period in which the Roman nation existed, 
especially as that period comprised the infant years of 
jurisprudence. We have no doubt that so far as both 
“external”? and ‘“‘internal’’ arrangement are con- 
cerned, the modern codes and treatises are much supe- 
rior to those of the Romans. Still to the student of 


law as a liberal science, the ‘‘ Institutes’? and other 
repositories of the civil law must be of great interest 





and benefit. We welcome this edition of an ancient 
legal work as a valuable acquisition to the law library. 





Life Insurance Law and the Valuation of Reversions. 
Arthur Scratchley, M. A. 
C. & A. Layton. 


By 
Revised edition. London: 


The publication (which forms Divisions III and IV 
of the ‘** Treatise on Associations for Provident In- 
vestments,”’) is designed, we are told by the author, 
to afford some guide to the principles of Life Contin- 
gency Valuations, and to the numerous legal decisions 
relating to policies of Assurance. It presents an alpha- 
betical digest of over two hundred cases, showing the 
policyholder’s rights and liabilities; and also mathe- 
matical tables, formule and practical instructions on 
the value of post obits and of policies of insurance, 
mathematical and moral probabilities, etc. The digest 
is especially well made and convenient. 


a 
COURT OF APPEALS DECISIONS. 


Ts following decisions were handed down in the 
New York Court of Appeals on Tuesday, April 4: 
Motion for re-argument denied with $10 costs — 

Osborn v. Keech. —— Motion to dismiss appeal granted 

with $10 costs —Gildersleeve v. Dixon. —— Writ of 

error quashed without costs — People ex rel. Donovan 

v. Connor.— Judgment affirmed— Dolan v. The 

People; Carpenter v. The People.—— Order of General 

Term reversed, and order of Special Term affirmed 

with costs — People ex rel. Schonck v. Green.—— Order 

reversed and proceedings remitted to Supreme Court 
with directions to hear and determine the appeal upon 
the merits — In re City of Buffalo to extend canal.— 

Order of General Term reversed, and judgment of 

Special Term affirmed with costs — People ex rel. New 

York Dispensary v. Green.— Order reversed and 

motion denied with costs— People ex rel. Ruggles v. 

Chapman. —— Judgment affirmed with costs — Hill v. 

N. Y. C., &c., R. R.; Bruner v. Meigs; Cochlin v. N. Y. 

C., &c., R. R.; Roulston v. Roulston; Becar v. Flues; 

Massott v. Del., &c., R. R.; People ex rel. Pacific Mail 

Steamship Co. v. Commissioner of Taxes, &c.; Mitchell 

vw. N. Y. C., &e., R. R.; People ex rel. The Female 

Academy v. The Commissioners of Taxes. —— Judg- 

ment reversed and new trial granted, costs to abide 

event — Scholey v. Mumford; Cordell v. N. Y. C., &c., 

R. R. — Order affirmed with costs —Swift v. Prouty. 

—— Order affirmed without costs to either party in 

this court — People ex rel. McKown v. Green. 


a 


NOTES. 

THE following action has been taken by the justices 

of the New York Marine Court relating to the ap- 
pointment of James P. Sinnott as one of the justices of 
that court: The justices of the Marine Court of the 
city of New York, being on Tuesday, the 28th inst., 
duly assembled in convention, and acting as a court, 
James P. Sinnott, Esq., personally appeared before the 
said court, and claiming to have received an appoint- 
ment and authority from the governor of the State of 
New York to be one of the justices of this court in the 
place and stead of Hon. Alexander Spaulding, deceased, 
requested that he be assigned to judicial duty in pur- 
suance thereof; now, it appearing to this court that 
the said proffered appointment is not by the advice, 
and has not received the consent of the Senate of the 
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State of New York, we, the undersigned, the justices 
of the said court, having considered the matter, are of, 
and declare it as the opinion of the court, that the said 
supposed appointment and authority are without the 
effect and force of law. In such a case as the present, 
if his excellency the governor has no official power by 
law to fill the said vacancy without the advice and 
consent of the Senate, then the evidence presented by 
Mr. Sinnott bestows on him not even the outward signs 
and symbols of the office of a justice of this court, so 
as even to allow it to be said that he is in office by color 
of title. Therefore the said act of the governor is evi- 
dence of nothing pertinent to the claim made by Mr. 
Sinnott, and this court thereby receives no power to 
assign him to duty; for which reasons we judicially 
decline to accede to the request upon the evidence as 
made. 


The proceedings at the organization of the United 
States Senate as a Court of Impeachment on Wednes- 
day, April 5, are thus described: During the morning 
hour a resolution had been adopted for the appoint- 
ment of a committee of two to wait upon the Chief 
Justice of the United States, and invite his attendance 
in the Senate Chamber to administer the oath to the 
Senators. Mr. Edwards and Mr. Thurman were ap- 
pointed as that committee, and at precisely 1 o’clock 
appeared at the door of the Senate, escorting the Chief 
Justice, clad in the robes of his office. They escorted 
him to the desk, and he took a seat provided for him 
at the right of the president pro tem. Mr. Ferry then 
said: ‘*The hour of 1 o’clock having arrived, the 
Senate will, according to its order, proceed with the 
consideration of the articles of impeachment against 
W. W. Belknap, late Secretary of War. He then ad- 
monished the Senators to give attention while the 
customary oath was administered. He himself stood 
up befure the Chief Justice with uplifted hand and 
took the following oath, which Chief Justice Waite 
read from the Manual: 

“ You do solemnly swear that in all things pertaining to 
the trial of the impeachment of W. W. Belknap, now pend- 
ing, you will do impartial justice according to the Consti- 
tution and the laws.” 


The President pro tem. then directed the clerk to call 
the roll. The senators advanced in groups of six, as 
their names were called, and were sworn, taking the 
same oath that the President pro tem. had taken. 
Messrs. Alcorn, Allison, Burnside, Caperton, Conk- 
ling, Conover, Dennis, English, Goldthwaite, Howe, 
Johnston, Jones of Nevada, Morrill of Maine, Patter- 
son, Ransom, Robertson, and Wadleigh were not pres- 
ent. The Chief Justice, after having adminstered the 
oath, was escorted by Messrs. Edmunds and Thurman 
to the Supreme Court Room. 


A statute of Utah permits a convicted murderer to 
choose whether he will be hanged, shot or decapitated. 
The latest felon, J. G. Wiggins, chooses to be shot.—— 
The managers of the impeachment trial of ex-Secretary 
Belknap, appointed by the House of Representatives, 
are as follows: Messrs. Lord, Knott, Lynde, McMahon, 
Jenks, Lapham and Hoar.—— A tablet in memory of 
the late Justice Nelson of the United States Supreme 
Court has been placed in Christ Church, at Coopers- 
town. —— Judge David Kirkpatrick Este, of Cincin- 











nati, died April 1, at the age of 91 years. He wasa 
native of New Jersey and a graduate of Princeton 
College; he studied law in Morristown, N. J., and in 
1809 went to the West, where by his talents and in- 
dustry he soon took a commanding position at the 
Cincinnati bar. By his judicious investments in land 
he ultimately became, with the exception of Long- 
worth, the wealthiest citizen in the State. He was for 
several years one of the judges of the Supreme Court, 
but resigned his seat on the bench and resumed the 
practice of his profession. Among his clients was 
Stephen Girard, of Philadelphia, of whom he used to 
relate many curious anecdotes. Judge Este was twice 
married, first to a daughter of President Harrison, and 
afterward to a daughter of Judge Miller, of Cincinnati. 


In the North American Review for April there will 
appear an article by the late Isaac F. Redfield, giving 
an analysis of the mental traits of Chief Justice Chase, 
whom he regards as, on the whole, one of the wisest 
and most earnest of all the workers against slavery in 
this country, and to whom he pays a high tribute asa 
lawyer, defending his course especially i the legal- 
tender decision and in the impeachment trial of An- 
drew Johnson. —— Judge Peck, of the Court of Claims 
at Washington, by reason of his advanced age and 
feeble health, has not been able to take his seat on the 
bench for three years. He does not live in Wash- 
ington, but in Chicago. By law he can retire on full 
pay for the rest of his life. In consequence of his ab- 
sence, there have been many cases where judgment 
has been given against the government by a minority 
of the court. —— The Pullman Palace Car Company, 
of Chicago, Ill., have filed a bill in equity in the United 
States Circuit Court at New York, against Webster 
Wagner, asking that defendant be restrained from 
putting on railways and using cars constructed like 
the Pullman cars. 


In August, 1875, soon after the death of Horace Bin- 
ney, of Philadelphia, the bar of that city and the 
American Philosophical Society united in requesting 
Justice William Strong, of the Supreme Court of the 
United States, to deliver a eulogium upon Mr. Bin- 
ney’s life and character. Justice Strong’s address is 
now published in pamphlet form, and is a most inter- 
esting and eloquent production. —— In January, John 
Joseph Burroughs was tried for the murder of his 
wife in Kings county, N. Y. The defense was insan- 
ity, and was successful under the remarkable argu- 
ment of his counsel, John A. Taylor. The address of 
Mr. Taylor is published in pamphlet form, and we ex- 
tract the following sentence: ‘I suppose that you 
are aware that insane persons have very generally, or 
at least on frequent occasions, been possessed of more 
than ordinary powers, both of literary composition 
and scientific acquirement. Why, gentlemen, the 
very judge (Edmonds) whose authority I have cited 
to-day, and whose opinion your Honor will, I believe, 
recognize as entitled to great weight, was known, 
years before he died, to be of the firm conviction that 
every day, as he passed down the street, there flitted 
before him forms from the spirit world, and he was 
firmly of the belief that whatever rank he obtained 
was due to the direct communication of those spirits 
to his individual presence.”’ 
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CURRENT TOPICS. 

'VHE article which recently appeared in the New 

York Times, relating to Charles O’Conor’s con- 
nection with the well-known Forrest divorce case, 
has called forth an elaborate defense on the part of 
Mr. O’Conor, and a demand by him for an investi- 
gation of his conduct by the New York Bar Asso- 
ciation. The article in question stated, on the ap- 
parent authority of Mrs. Forrest, that it was under- 
stood when the divorce suit was begun that nothing 
should be charged for counsel fees; but that of the 
final judgment of $64,000 in the case, for arrears of 
alimony, Mr. O’Conor took $40,000, and the At- 
torney, Mr. Chase, $19,000, thus leaving her but 
$5,000. Mrs. Forrest states that in Mr. O’Conor’s 
bill there were some charges for loans made to her; 
and while expressing her gratitude for his services, 
she says that she was entirely surprised at the 
course which he took in making his charges for 
professional services. In this connection the article 
in the Zimes states that it was understood by the 
public during the pendency of the Forrest case that 
Mr. O’Conor’s services were gratuitous; and that 
for this act he received great credit and honor. 
Some of the most estimable ladies of New York, 
and many members of the Bar, expressed their ad- 
miration for his unselfish course by presenting him 
with testimonials. 


Mr. O’Conor’s reply to the article relating to his 
connection with the Forrest case, is marked with 
the usual forcible and dramatic style of its author. 
So far as we have examined his defense, he denies 
that he agreed to serve in the Forrest case gratui- 
tously, or that he supposed the public or Mrs, For- 
rest thought he was so doing. He admits the bill 
of nearly $40,000, but states that the greater part 
was for sums loaned Mrs. Forrest when she was in 
need, and for expenses incurred for her. He claims 
that he was exceedingly generous to her, and to her 
friends. Much of Mr. O’Conor’s defense is taken 
up with matters of very remote relevancy to the 
real issue. A committee of investigation was ap- 


pointed by the Bar Association, consisting of Judge 
Bosworth, Judge Mitchell, John E. Parsons, Joseph 
H. Choate, Benjamin D. Silliman, and William M. 
Kvaris. This committee will undoubtedly do ample 
justice to Mr. O’Conor’s case. If the charges are sub- 
stantiated, Mr. O’Conor has already indicated what 
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the penalty should be. He says: “If I am guilty 
of whatischarged * * * TI ought to be ex- 
pelled from membership in your Association, and 
from the Bar itself, as a disgrace to both.” 


While the Bar Association is on the subject of 
investigations into the professional transactions of 
its members, it might not be amiss for that body to 
appoint a committee to look after the relations of 
Gov. Tilden with the Terre Haute, Alton & St. 
Louis railroad, From the recently published state- 
ment of the ‘‘ Purchasing Committee ” of that road, 
of which Gov. Tilden himself isthe chief member, it 
would appear that he was at one time counsel of the 
associated first mortgage bondholders, of the asso- 
ciated second mortgage bondholders, of the second 
mortgage trustees, and of the receivers of the road 
appointed by the United States courts in Indiana 
and Illinois. These are rather diversified interests 
for one lawyer to represent; but he collected hand- 
some fees from two or more of these classes of per- 
sons. He was appointed by the first and second 
mortgage bondholders’ association on the “ Purchas- 
ing Committee ” while acting as counsel as above 
stated to purchase the road at a foreclosure sale. 
The statement of the ‘Purchasing Committee” 
claims that the committee purchased in their indi- 
vidual capacity, and took the title to the road as 
individuals, although we cannot exactly see how 
this can be, when they were to purchase for others, 
The “ purchasers”? conveyed the road to the present 
corporation, receiving therefor a large number of 
valuable securities of the new corporation, which 
they proceeded to divide among themselves, and 
which they stillretain much to the disgust of cer- 
tain interested bondholders, who do not quite un- 
derstand how Gov. Tilden, the ‘‘ purchaser” and 
attorney, could act both as principal and agent at 
the same time, and deal with trust funds for his own 
benefit. Let the Bar Association investigate. 


A bill has been introduced in the British Parlia- 
ment for the purpose of giving to counsel a right of 
action to recover their fees and to clients a corre- 
sponding right to sue counsel for negligence or in- 
competency in the management of their causes. 
This seems to wound the feelings of the English 
profession. It is characterized by some as ‘an at- 
tempt to revolutionize the whole theory and prac- 
tice of the profession.” From time immemorial the 
English barrister has been presumed in law not to 
render his services with any mercenary view; and 
he has not been permitted to maintain any action for 
remuneration in matters of litigation. The client 
has never been able in England to hold his counsel 
liable for negligence, ignorance, or mistake. The 
one condition of things offsets the other. The con- 
sequence has been that immense retainer fees have 
been paid in England, the counsel, of course, pre- 
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ferring to get a large share of his money in advance, 
rather than wait for the uncertainty of payment 
after services rendered. In spite of the state of the 
English law in respect to the relations of counsel 
and client, the former has nearly always obtained 
his compensation, and the latter has had little rea- 
son to blame his counsel for neglect or inefficiency. 
We see no reason why the contract between barrister 
and client should not be placed on a footing with 
other contracts; although we should not be strenu- 
ous about the matter were we English instead of 
American lawyers. 


It sometimes happens that divorce suits are insti- 
tuted for the real purpose of obtaining alimony and 
counsel fees, although the nominal purpose is to pro- 
cure the dissolution of the marriage bond. In a 
recent case in New York the wife had separated 
from her husband several years before by a formal 
separation deed, under which the wife received 
some money and property. She now sues for an 
absolute divorce, and claims that at the date of the 
separation she was deceived as to the amount of her 
husband’s property. Onan application for an allow- 
ance for alimony and counsel fees, the judge held 
that, admitting the agreement of separation, it 
clearly did not permit the defendant to commit the 
acts for which absolute divorce was sought, and 
that, in the prosecution of her suit to establish her 
right, the plaintiff was entitled to alimony and 
counsel fees. 


It is announced that the United States Supreme 
Court has decided to adjourn on the second Mon- 
day in May, and that no arguments will be heard 
after Friday, April 28. It seems that the court is 
still running behind, and that the arrears will be 
larger than ever before at the time of adjournment. 
The only way, as we have frequently pointed out, 
to relieve the Supreme Court is by the limitation of 
appeals, and the establishment of an intermediate 
Court of Appeal. The bill which was suggested 
by the Law Journat, and which has passed the 
House of Representatives, meets the demands of the 
case better than any thing yet proposed. We do 
not understand the reason why the Senate Judiciary 
Committee have not reported the bill. It can hardly 
be possible that they will reject the plan for the 
erection of a Court of Appeal. Such a course 
would still further involve the Supreme Court in 
arrears, resulting, in many cases, in the absolute 
failure of justice. . 


The English Shipping Act of 1875 has a clause 
which legislators in this country may not wish to 
follow. This clause provides that, in case of an un- 
seaworthy ship being sent to sea, the managing 
owner is liable to be charged with misdemeanor, 
and the onus is laid upon him of proving his inno- 
cence of any guilty knowledge. Mr. Justice Brett, 








in commenting on this provision in a charge to tlie 
grand jury, said it had been thought right to legis- 
late in a manner contrary to all the received views 
of English criminal law, which had hitherto been 
so tender with regard to the person accused as to 
require the strictest proof of guilt. The burden of 
proof usually lay upon those who prosecuted, but 
here it was reversed, and the moment it was proved 
that the ship had gone to sea, the managing ownet 
was called upon to prove himself innocent. Sucha 
principle as that, said the judge, was now for the 
first time seen in England, and he should shudder 
when he first saw the experiment tried. The direc- 
tion he had to give to the grand jury was this: “If 
they found as a fact that the ship was unseaworthy, 
so as to be dangerous to life, and that the person 
charged was the managing owner, they had nothing 
to do, according to the law, but to find a bill upon 
which he would be charged with a criminal offense.” 
+> 
NOTES OF CASES. 

| liability of a railroad company for baggage 

of passengers may be said to begin, as a rule, 
when it is delivered into the hands of the company’s 
servants and accepted by them. In Lovell v. Lon- 
don, Chatham and Dover Railway Oo., 34 L. T. Rep. 
(N. S.) 127, the English Queen's Bench considered 
the following case: The plaintiff, supposing that 
there was a train to B. at 2.50, arrived at the sta- 
tion about that time with her luggage. There was 
no train until 3.15; the porter put the luggage into 
a truck and told plaintiff he would label it while 
she got her ticket. The ticket office was open a 
minute or two afterward, and a ticket obtained; 
but on plaintiff returning to look after her luggage, 
part of it was missing. There was a printed notice 
posted in the station that the company would not 
be liable for luggage left in the station, and that 
their servants were forbidden to take charge of it. 
Held, that the porter received the luggage in the 
ordinary course of his duty, and that plaintiff could 
recover of the company for the loss. It was also 
held, that the printed notice must be construed to 
relate to luggage deposited in stations, and not to 
the reception of luggage by a porter while a pas- 
senger procures his ticket. There is no reference 
in the opinion to the fact that the contract of car- 
riage had not been entered into by the purchase of 
a ticket, before the luggage was delivered to the 
company’s servant. In Leach v. Southeastern Railway 
0o., 34 L. T. Rep. (N. 8.) 134, the porter took the 
luggage to the platform, and was about to have it 
labeled, when the plaintiff told him he would take 
it with him in the carriage. The porter then sud- 
denly left, and plaintiff went to get his ticket, the 
luggage remaining on the platform. On his return 
it was missing. Held, that there was evidence to 
go to the jury, that the luggage was intrusted to 
the servant of the company; and that there was no 
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evidence that the bailment had terminated. But in 
Agrell vy. London & Northwestern Railway Co., 34 
L. T. Rep. (N. S.) 134, n., it was held, that where 
the porter took the luggage and went with plain- 
tiff to the platform, and deposited it and left, noth- 
ing been said about labeling it, whereupon plaintiff 
labeled it himself, and then went to a refresh- 
ment room, leaving the luggage, it could not be 
said to have been properly in the custody of the 
railway company. 


Notwithstanding the difference between the Eng- 
lish and American baggage system, there is much 
similarity in the decisions on the subject. ‘‘Com- 
mon carriers of passengers sometimes assume to in- 
cur no responsibility for baggage unless delivered to 
their agents within a certain period before the de- 
parture of the passenger. But we apprehend that 
in such cases, if their servants at the proper place 
for receiving such baggage accept the same, to be 
carried with the passenger within any reasonable 
time, as the same day, or the night following, or the 
next morning, they must be regarded as having ac- 
cepted it, as common carriers, and their responsi- 
bility as such attaches.” 2 Redf. on Law of 
Railways, 51; Camden & Amboy Railway Co. v. Bel- 
knap, 21 Wend. 354. In Hickox v. Naugatuck Rail- 
way Co., 31 Conn. 281, plaintiff took his trunk to 
the depot at 11 a. M., but his train was not to leave 
until 3 p.m. The agent informed plaintiff that the 
company did not give checks until fifteen minutes 
before the departure of trains. He left the trunk 
with the agent and returned, and procured his 
check at the proper time. It was afterward dis- 
covered that money and clothing had been abstrac- 
ted from the trunk, but it did not appear whether 
before or after the giving of the check. The court 
held, that the time of the robbery made no differ- 
ence; that the liability as common carriers attached 
upon the first reception of the trunk. 


In Levy v. Dyess, 3 Cent. Law Jour. 321, the Su- 
preme Court of Mississippi held that a lessee is not 
responsible for demised property accidentally con- 
sumed by fire, unless by his covenant he has made 
himself liable. It was also held that a covenant to 
‘‘re-deliver or restore the property in the same con- 
dition or plight ” does not bind the tenant to rebuild 
in case of casual consumption by fire. In this case 
the stipulation in the lease was, that at the expira- 
tion of twelve months, the lessee was to deliver to 
the lessor a saw-mill, implements, tenements, etc., 
‘‘without damage, except the running, wear and 
usage.” During the term of the lease the property 
was destroyed by casual fire. Held, that the lessee 
was not responsible. In Fowler v. Payne, 49 Miss. 


32; Leavitt v. Fletcher, 10 Allen, 119, and Addy v. 
Billups, 35 Miss. 630, it was held that a covenant to 
‘*repair” bound the lessee to ‘‘ rebuild.” 


See Wal- 





ton v. Waterhouse, 3 Saund. 422. But the covenant 
was different in Levy v. Dyess. In Maggott v. Herns- 
berger, 8 Leigh, 536-7, the grist-mill, saw-mill and 
carding machine, the subject of the lease, were 
accidentally destroyed by fire. The court, comment- 
ing on the covenant of the lessee, ‘‘ to return the 
said property with all its appurtenances,” said in 
effect: ‘‘ There are strong considerations that would 
render the court averse to extending the doctrine 
of the tenant’s liability in any degree beyond the 
decided cases. To bind him to so unequal a risk, his 
covenant ought to be special and express, and so 
clear as to leave no doubt that he intended to take 
the risk.” This was held to be no more than a cove- 
nant ‘‘not to hold over.” In Harris v. Nicholas, 5 
Munf., the covenant was to return the slave well 
clothed. The court remarked, that, by looking at 
the mere words, the hirer was bound at all events to 
return; but such could not have been the intention 
of the parties. In Nase v. Berry, 22 Ala. 383-391, 
the covenant was, ‘‘the said house with the appur- 
tenances thereto attached, to deliver up on, etc.” 
In the judgment, the distinction is taken between 
a covenant to deliver up, and to repair. The latter 
binds the lessee to rebuild in case of loss by 
fire, whilst the former is an obligation not 
to hold over. That distinction is also enforced 
in Phillips v. Stephens, 16 Mass. 238. Simrall, 
J., who delivered the opinion in Levy v. Dyess, 
deduced the following propositions from the 
authorities: 1, That the lessee is not responsible to 
the lessor for the accidental, casual destruction by 
fire of the property demised, unless by his coven- 
ants, he has made himself so. 2. In construing the 
covenants, the cardinal rule is the intention of the 
parties; and the courts will not extend or enlarge 
the obligations of the lessee beyond the plain mean- 
ing and intention of the parties. If there is not an 
express stipulation to restore edifices and structures 
destroyed by casualty, or some covenant which is 
equivalent thereto, such as a covenant to ‘‘ uphold 
and repair,” or “to repair,” then the loss must fall 
upon the reversioner. * 7 * * * 
8. A covenant to redeliver or restore to the lessor, 
in the same plight and condition, usual wear and 
tear excepted (or other words of like import), does 
not bind the covenantor to rebuild in case of casual 
destruction by fire, or impose the burden of the loss 
onhim. 4. The contemplation of the parties to such 
a covenant, applied to a house, saw-mill, machinery 
and appliances is, that the lessee will take ordinary 
reasonable care of the property, according to its na- 
ture, and that he will surrender possession when his 
right to enjoy has expired. It is not within the in- 
tendment and according to general understanding, 
that such stipulation imposes on the tenant the re- 
sponsibility of insurer. If that greater risk is 
assumed, it must be clearly and explicitly set forth 
in the eontract, 
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METEMPSYCHOSIS IN COURT. 


—_ from the evident dictates of humanity, 

these would seem to be, if we listen to the 
teachings of ancient philosophy and modern science, 
some serious considerations for treating the brute 
creation with kindness, if not with positive respect. 
So long as Pythagoras and Plato inculcate the doc- 
trine that at death the soul passes into some animal 
form, other than man, and Darwin and his adher- 
ents insist that man is originally sprung from the 
brute, so long it seems to be the part of discretion 
to be humane towards the dumb animal kingdom. 
This seems to have been the opinion of the late Mr. 
Louis Bonard, of the city of New York. This gen- 
tleman, a native of France, and having no family, 
had come to the new world in 1849, and made a 
large fortune in trade. In 1871 he died, leaving a 
will by which he bestowed his entire estate, amount- 
ing to one hundred and fifty thousand dollars, to 
the “American Society for the Prevention of Cruel- 
ty to Animals,” of which society Mr. Henry Bergh 
is president. The testator also bestowed a very 
high compliment on the president, characterizing 
him as one ‘‘ for whom I have long entertained, and 
now entertain the highest respect and admiration, 
he being a gentleman whose laudable, untiring, and 
humane exertions on behalf of the dumb portion of 
God’s creatures has elevated him in my estimation 
far above any other man I know or have heard of.” 
This will was objected to by the testator’s French 
kin (who suddenly awoke to a sense of their near- 
ness to their relative), upon the ground that the 
lamented deceased was laboring under an insane de- 
lusion, to wit, that he was a believer in the doc- 
trine of metempsychosis or transmigration of souls, 
and was inspired to make this singular bequest by 
the idea that his soul after death would inhabit 
some brute, and that it was consequently for his in- 
terest to have the brute creation well treated. The 
will, it will be noted, contains no reference to this 
belief, but the contestants proved the testator’s 
avowal of it, and that he was very fond of animals, 
often remarking that they were better than men. 
Hereupon arose a learned and entertaining discus- 
sion between counsel and medical men in the Surro- 
gate’s Court, to which the souls of Pythagoras and 
Pmto, unless perchance they are now inhabiting 
the bodies of elephants, serpents, and other wise 
animals, not admitted to the councils of the Probate 
Court, must have listened with grave interest and 
surprise. It is indeed matter of curious reflection 
that men have been accused of insanity on account 
of opinions in advance of or behind their age, in- 
differently. Gallileo looked too far ahead, but 
Bonard looked too far back. The forty pages of 
evidence of the medical experts, Messrs. Clymer 
and Hammond, are excellent reading, and illustrate 
the ingenuity of counsel, and the learning and fer- 





tility of the physicians. Dr. Hammond very felicit- 
ously explains the terms, illusion, delusion, and 
hallucination. ‘‘ Illusion,” he says, is a false physi- 
cal perception, as if one should mistake a thermom- 
eter hanging on a wall for an angel. If there 
were no physical foundation for the error, as, for 
instance, if there were no thermometer there, the 
conviction that there was an angel in that spot 
would be an “hallucination.” A ‘‘delusion” is a 
mental or intellectual hallucination, as if one should 
believe the thermometer to be converted into an 
angel, and act in accordance with that belief. 
These learned gentlemen then explain to us the dif- 
ference between the terms ‘‘metempsychosis ” and 
‘*transmigration of souls,” the latter being the 
doctrine of the Buddhists, who believe that at 
death the soul goes into matter of all forms, animal, 
vegetable, and mineral. These doctrines were an- 
ciently held by the Egyptians, Persians, Scythians, 
Druids and Celts, the Gnostics, Manichcans, and 
Pharisees, and are now held by the Hindoos, Sia- 
mese, Thibetese, Chinese, the American Indians, 
and a few New Yorkers. Pythagoras, Plato, Peri- 
cles, Plotinus, Fourier, Leibnitz, Lessing, and oth- 
ers, say the doctors, believed in them. They also 
include Origen, but this, we think, must be a mis- 
take, for if we recollect rightly, he was something 
of a Universalist. About six hundred millions of 
the human race to-day believe these doctrines. The 
doctors agree that a belief in these doctrines is in 
itself no evidence of insanity. They tell us that 
such a belief is a mere matter of faith or opinion, 
quite distinguishable from the delusion that any 
given animal is a man. There was pretty sharp 
fencing on this point, as for instance: ‘‘ Q. You 
distinguish between matters of faith and matters of 
fact—is it not sometimes a little difficult to draw the 
line between what may be a matter of faith and a 
matter of fact? A. I think not. Q. Forinstance, sup- 
pose a man believes theoretically or metaphysically, 
that after death, his soul will go into an animal, that 
would be a matter of faith; there is no fact about 
that? A. No. @Q. But supposing that you are 
about putting an end to the existence of a cat that 
is suffering from a broken limb, or something of 
that kind, and he strenuously insists that you shall 
not do it, because he says there is a soul of a manin 
it, is not that a matter of fact? A. No, it is a mat- 
ter of faith entirely. If he should say, ‘ don’t kill 
that cat, for I saw the soul of a man go into it,’ 
that would be a matter of fact and would evidence 
his insanity.” ‘A palpable hit,” for the doctor. 
Again, counsel got the witness to admit that a be- 
lief in metempsychosis might exist with such cir- 
cumstances, and be followed by such acts based up- 
on that belief, as to argue insanity. But see how 
cleverly the doctor got away: ‘‘ Q. Is there any 
case in which the belief in Christianity would in- 
duce you to believe a man to be insane? A. Yes. 
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Q. Will you state an instance? * * * A. I can 
give one that happened to me this morning, of a 
lady, who came to my office, who firmly believed 
that she had committed the unpardonable sin, 
which condition of mind was brought on merely by 
excessive application to her religious duties.” The 
doctor, to support his opinion, that no form of re- 
ligious belief, based upon matters of faith, indi- 
cates insanity, instanced the Spiritualists, Mormons, 
Muzzletonians, Shakers, Swedenborgians, whose 
notions, or some of them, are far more absurd than 
the idea of metempsychosis. This witness was Dr. 
Hammond. Dr. Clymer also had some close passa- 
ges with counsel. For instance: “ Q. You spoke 
of the religion of the Egyptians—the Egyptians 
worshipped animals, did they not? A. Ibelieve so. Q. 
They worshipped an ox? A. Yes. Q. If you knowa 
man of mature age, and fair intelligence, in the 
city of New York, who said his prayers to an ox 
every morning, would you consider that a delusion 
or not? A. No. @Q, And you would not consider 
the belief that ‘the Divinity that shapes our ends’ 
resided in that ox, a delusion? A. Not an insane 
delusion.” In which we coincide —it is a great 
deal more sensible than a belief in a personal Devil. 
Counsel perhaps thought that they had gained 
something by the witness’ admission, that if a man 
believed to-day that the sun moves round the earth, 
he would not consider it any evidence of unsound- 
ness; but it happens to be the fact that one of the 
ablest lawyers in the United States—a leading 
counsel in the Beecher trial— is just crazy enough 
to cherish that delusion! The next attack of coun- 
sel was a little more plausible: ‘‘Q. In those days 
there was a universal belief in Satyrs, was there not? 
A. Yes, sir. @. Now, supposing that a man 
should persist in believing that they existed here in 
the Park to-day, and upon his death-bed should 
make a will dependent upon that belief, would you 
regard it as any indication that he was unsound in 
his mind? A. I should think he had a speculative, 
imaginative mind, but it would not necessarily con- 
stitute unsoundness of mind. Q. In other words, 
you would consider him a good subject for a poet?” 
(We suppose counsel meant, a satirical poet.) ‘‘A. 
Yes, sir.” The doctor also disclosed the interest- 
ing fact that in 1839 he saw and talked with Had- 
field, who had shot at the King of Great Britain, 
believing that he had to murder some one to save 
the world, but counsel do not seem to have remarked 
upon the disclosure that this man ‘‘had a stuffed 
cat and a great many birds.” 

The result of this amusing case was the admis- 
sion of the will to probate, and there was no appeal. 
The court held, that no singularity of opinion as to 
the future state of being, can argue unsoundness of 
mind, for the whole subject is matter of faith and 
opinion, and is outside the domain of knowledge. 
A very significant test of the matter, it seems to us, 





can be conveyed in this question: ‘If a Brahmin 
should come to New York, and then die, leaving 
his property just as Mr. Bonard left his, would any 
one dream of contesting his will because he was a 
believer in metempsychosis ?” 


—_———_@—— 
ALTERATIONS OF INSTRUMENTS. 


T is an unquestioned principle of law that the 
material alteration of a negotiable instrument 
by one claiming under it, avoids it as to the parties 
to it not consenting to the alteration; and further 
that an alteration by a stranger to the instrument 
does not so avoid it. There are, however, a num- 
ber of cases holding that a material alteration made 
by one promisor without the knowledge of the other 
promisor, before delivery and without the knowl- 
edge of the payee, avoids the instrument as to the 
promisor not assenting. The most recent case of 
this kind is Draper v. Wood, 112 Mass. 315, wherein 
the rule was very broadly stated. These cases carry 
the doctrine as to the alteration of paper beyond 
the principle first stated above, since they hold an 
alteration sufficient to avoid, though not made by 
any one claiming under the instrument, and even 
before its issue. We purpose briefly to examine the 
cases holding the doctrine. 

It is said in Byles on Bills, 321, that where an 
‘* alteration is made before the bill is issued, or be- 
come an available instrument,” the instrument is 
not vacated ; but notwithstanding the usual accuracy 
of that excellent work, this statement is not sup- 
ported by the authorities cited to sustain it. Those 
relating most nearly to the question simply held 
that the alteration of a bill before its issue did not 
necessitate a new stamp under the stamp act, or in 
other words, did not create anew instrument within 
the meaning of that act. The cases cited were 
these: Catton v. Simpson, 8 Ad. & E. 136, which 
decided only that the addition of a new name toa 
note — the stamp not having been changed — was 
not a material alteration; Gardner v. Walsh, 5 E. & 
B. 83, which expressly overruled Catton v. Simpson, 
and held that the addition of a new name was a 
material alteration, and granted a new trial that the 
question whether the note was issued when the addi- 
tion was made might be raised; Ex parte Yates, 27 
L. J. Bank. 9, held only that a new name added to 
the note in that case was added as an indorsement, 
and not as a new maker; Dodge v. Pringle, 29 L. J., 
Exch., 115, that where a person had agreed to be one 
of the makers of a note, and it was signed by the 
others, and the money advanced by the payee upon 
it, and the defendant afterward did sign it and sub- 
sequently paid part upon it, he was liable for the 
balance; and Aldous v. Cornwell, L. R., 3 Q. B. 5738, 
held that an immaterial alteration did not affect the 
validity of the instrument. Further on, Mr. Byles 
cited Kennerly v. Nash, 1 Stark. 368, where a Dill 
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drawn at four months was, before acceptance and 
by request of the drawee and on consent of the 
drawer, altered so as to be payable at three months, 
and ‘‘Lord Ellenborough held that, under these 
circumstances, a new stamp was unnecessary.”” This 
is all the report contains on that point. More 
directly in point was Downes v. Richardson, 5 B. & 
Ald. 674, where three persons joined as drawer, 
acceptor and first indorser, in making an accommo- 
dation bill, and it was afterward issued for value to 
J. 8., but previously to its being so issued, but after 
its acceptance, its date had been altered without 
the knowledge of the acceptor. The jury, however, 
found that the acceptor having been afterward and 
while it was in the hands of a holder in good faith, 
informed of the alteration, assented to it. It was 
held that a fresh stamp was not necessary in conse- 
quence of such alteration, the bill having been al- 
tered before it was issued in point of law; and it 
was further held that an accommodation bill is not 
issued until it is in the hands of some person who is 
entitled to treat it as a security available in law. 
Abbott, C. J., said: ‘*At common law it is clear 
that this would be a valid instrument as against the 
acceptor, having been altered by his consent; but 
the difficulty arises from the act of parliament, 
which requires that every bill of exchange shall have 
astamp.” Best, J., said : ‘‘It seems to me that, if 
this objection were to prevail, we should be encour- 
aging the fabrication of accommodation paper; for 
we should be allowing parties to take advantage of 
alterations made by themselves Here at the time 
when the alteration was made, the bill was a perfect 
bill in form, but it did not constitute a valid con- 
tract between the parties. A bond is in form a 
perfect instrument before delivery, but still an alter- 
ation made before delivery will not vitiate it. So, 
again, in the case of an acceptance, we held in Cox 
v. Troy, that it may be canceled before the bill 
issued. Here the alteration was made before the 
bill was issued to Howell, and it was afterward as- 
sented to by Thompson (the acceptor), and I think 
he is bound byit.” The case of Tarleton v. Shingler, 
7 C. B. 812, was similar in its facts to Downes v. 
Richardson —an accommodation bill having been 
altered as to the time when payable after acceptance, 
and the alteration assented to by the acceptor after 
its issue for value— and the same ruling was made 
as in that case. In several English cases it was held 
that the alteration of a deed after execution by one 
party did not make such a new instrument as re- 
quired a new stamp. Thus in Matson v. Booth, 5 M. 
& S. 223, it was held that the addition of another 
obligor, after a bond had been executed but before 
it had been accepted by the obligee, with the assent 
of the obligee, and the prior obligors, did not va- 
cate the bond or make a new stamp necessary. 
The obligors did not, in fact, assent to the addition, 
but the person to whom they had given it to deliver 








to the obligee did assent. Bayley, J., said: ‘*‘ With 
respect to the objection upon the stamp, I am not 
aware of any case like the present in which it has 
been holden that a new stamp is necessary. If a 
bill be altered while it is still in the drawer’s hands, 
before it gets into circulation and is accepted, it 
has never been considered that a new stamp is 
requisite. * * * The addition was made with 
the concurrence of the agent of the obligors, at a 
time when the bond could be considered no other- 
wise than as in the nature of an escrow; and being 
made with the concurrence of the agent of the 
obligors, it is the same as if it had been with their 
concurrence, which brings the case within the 
authority of Zouch v. Clay, 1 Ventr. 185.” To the 
same effect were Spicer v. Burgess, 5 C. M. & R. 
129; Hudson v. Revett, 5 Bing. 368; 8. C., 2M. & P. 
663, per Best, C. J. 

The earliest American case was Goodman v. East- 
man, 4 N. H. 455, where the defendant put his 
name to a note for $20, as surety for H., the other 
maker. Before the note was delivered to the payee, 
H., without the consent of the defendant, altered 
it to a note of $120, and then passed it to the payee. 
It was held that the defendant was not liable on the 
note, and that the rule of law that, where one of 
two innocent persons must suffer by the fraud of a 
third, he who enabled such third person to commit 
the fraud must abide the consequences, does not 
apply to such a case. The ground of the decision 
was that the alteration was a forgery. Soin Wood 
v. Steele, 6 Wall. 80, it was held that, where a note 
was altered as to its date by one of the signers 
without the consent of another signer who was a 
surety, after execution but before delivery, the note 
was avoided as to the one not consenting to the 
change, although the payee knew nothing of the 
alteration. The judgment was delivered by Swayne, 
J., and was apparently not very well considered. 
Only two of the numerous authorities cited were in 
point, and the only difficult question in the case — as 
to the effect of an alteration before delivery — was 
disposed of with a word. Among other things, 
Swayne, J., said: ‘‘The law regards the security, 
after it is altered, as an entire forgery, with respect 
to the parties who have not consented, and so far 
as they are concerned, deals with it accordingly,” 
astatement not altogether correct. Britton v. Dierker 
(46 Mo. 591), 2 Am. Rep. 553, was similar in its 
facts to Wood v. Steele, and was decided the same 
way on the authority of that case, 

In Lisle v. Rogers, 18 B. Monr. 528, Lisle sued 
Rogers as the assignor of a note, executed by 
McMurtry, and Rogers answered that he indorsed 
the note for the accommodation of McMurtry, who 
sold it to Lisle, and that McMurtry had altered the 
date. The jury found that McMurtry had altered 
the date after Rogers indorsed it, but before it was 
delivered to Lisle, and without Lisle’s knowledge, 
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What the form of the note was, whether Rogers 
was named as payee, does not appear from the 
report. The court held Rogers discharged, and dis- 
posed of the argument that Rogers’ guaranty or 
promise of the solvency of the debtor and the gen- 
uineness of the contract commenced its legal exist- 
ence only from the date of the transfer to Lisle, by 
saying that while it was true that the contract 
between Lisle and Rogers was not created until the 
transfer of the note was made, yet the contract 
related back to the time of the indorsement and 
only guaranteed the genuineness of the instrument 
at the time the incorsement was made upon it. 

In the cases thus far noticed, the alterations 
appeared to have been made without the knowledge 
or consent of the payee, a point which we conceive 
to be of some importance, notwithstanding the re- 
marks in the principal case. In the case of Fay v. 
Smith, upon the authority of which Draper v. Wood, 
supra, 1 Allen, 477, was decided, the defendant 
alleging the alteration, had written his name upon 
the back of the note before its delivery to the payee 
—that is, he was a surety or accommodation in- 
dorser. The alteration was made also with the 
knowledge of the payee. In McGrath v. Clark (56 
N. Y. 34), 15 Am. Rep. 372, a note was altered so 
as to bear interest by the maker, after it had been 
indorsed by the defendant, an accommodation in- 
dorser, but before delivery. It, however, does not 
appear from the report whether the payee, the 
plaintiff, was privy to the alteration or not. The 
court held that the indorser was discharged. Church, 
Ch. J., said: ‘*The rule that whenever one or two 
innocent parties must suffer by the acts of a third, he 
who has enabled such third person to occasion the 
loss must sustain it, is not applicable, for the reason 
that the indorser did not, in any legal sense, enable 
the maker to make the alteration. He indorsed a 
note for a specific sum, which, as we have seen, 
conferred no authority upon the maker to change or 
alter it. If it did, indorsers would occupy a peril- 
ous position.” But we respectfully submit not a 
more perilous position than that occupied by bona 
Jide holders of notes under the doctrine of the fore- 
going decisions which enables makers and sureties 
to so conspire as to render negotiable paper value- 
less in any hands. In Waterman v. Vose, 43 Me. 504, 
the ruling was the same on the same facts, except 
that it appeared affirmatively that the payee re- 
quested and had knowledge of the alteration. So 
in Neff v. Horner (63 Penn, St. 327), 3 Am. Rep. 
555, sureties to a sealed promissory note were held 
discharged by an alteration made by the maker 
before delivery, at the request of the payee, the 
plaintiff, and the plaintiff's knowledge was made a 
factor of the decision. Such was also the case in 
Patterson v. McNeeley, 16 Ohio St. 348; Boalt v. 
Brown, 13 id. 364; Bell v. State Bank, 7 Blackf. 456 ; 





Dewey v. Reed, 40 Barb. 16, and Crockett v. Thomason, 
5 Sneed, 342. 

But in Bingham v. Reddy, 5 Ben. 266, a surety to 
a note who had signed as joint maker, sought to be 
discharged on the ground, among others, that it 
had been altered after he had signed it, by the addi- 
tion of other names as joint makers. Hall, J., held 
that the surety was not discharged, saying that 
‘*The alteration of an instrument which avoids it 
upon the technical and strict ground of alteration, is 
generally made after the instrument has had a legal 
existence or inception, and not before, and I am in- 
clined to think that no such question of alteration 
can be raised upon the evidence in this case.” 

Fullerton v. Sturgis, 4 Ohio St. 529, is an interest- 
ing case. ‘There Fullerton and others, as sureties of 
C., signed an instrument payable to Sturgis or or- 
der, in blank as to date, amount and time of pay- 
ment, but with a private agreement that it should 
not be filled for over a certain sum, and delivered it 
to C., the principal, to procure the discount. 
C., before delivery, affixed seals to the sure- 
ties’ names without their consent, and filled up 
the blanks, inserting a larger sum than had been 
agreed upon, and Sturgis discounted it. Stur- 
gis had no knowledge of any alterations or of the 
The court, in a well-considered 
opinion, held the sureties liable for the amount in- 
serted, since by leaving the blanks they had im- 
pliedly authorized C. to fill them; and also, that 
although the affixing of the seals was a material al- 
teration, yet as it was not done by or with the priv- 
ity of one claiming a benefit under the instrument, 
nor after the instrument had been delivered and 
taken effect, it did not discharge the sureties. The 
court said, among other things: ‘‘Assuming Cul- 
bertson (the principal) to have affixed the seals 
while the skeleton remained in his hands, it was 
done by one having no rights under the instrument, 
and neither at that time or ever afterward any reme- 
dy or right of action upon it. In respect to the 
custody, filling up and ultimate delivery of instru- 
ment to the payee, he was acting not only for him- 
self, but as the authorized agent of Fullerton, 
clothed with apparent authority to bind Fullerton 
for any sum that he might see fit to insert, and make 
the instrument perfect, in every respect, for the pur- 
poses intended where Fullerton had left it imper- 
fect. He had no right to change what Fullerton 
had done for himself; but he had a_ perfect 
authority to supply what Fullerton had omit- 
ted. If he did more than the authority given 
him by Fullerton seemed to authorize, he failed to 
bind him for such excess, even in favor of one who 
might in good faith take the paper. But if he did 
it fraudulently, it is still but the fraud of Fuller- 
ton’s agent, acting outside of his authority, and 
therefore, in the legal sense, a stranger to both him 


private agreement. 
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and Sturgis.” And again, ‘‘ What Culbertson has 
done is exactly what Sturgis had a right to suppose 
him authorized to do, except the addition of the 
seal, But without the seal the instrument is perfect 
and a full execution of the power. When that is 
the case, and the party dealing with the agent has 
acted in good faith, his acts are binding so far as 
they are authorized, and void only for the excess; 
provided the boundaries between the excess and the 
rightful execution are clearly distinguishable.” See, 
also, United States v. Linn, 1 How. (U. 8.) 104. 
The general rule undoubtedly is that an alteration, 
to avoid an instrument, must be made dy one elaim- 
ing a benefit under it. A joint promisor or a maker 
is not such a one, and it is an extension of the rule 
to allow him to defeat the instrument without the 
fault of any claiming under it. There is nothing 
in the authorities further than we have given above, 
against treating an alteration by a maker as a spolia- 
tion, and as was said in Hunt v. Gray, supra: ‘*The 
injustice of canceling a written contract, without 
fault in the party holding it, is so flagrant that it 
should require the strongest reasons for the law to 
inflict it.” 
—__g____. 
THE LORD CHIEF JUSTICE OF ENGLAND ON 
LAW AND LAW REFORM. 
T the recent meeting of the Court of Common 
Council, when the freedom of the city of London, 
in a gold box of the value of 100 guineas, was publicly 
presented to the Right Hon. Sir Alexander James 
Edmund Cockburn, the Lord Chief Justice said that 
the compliment was paid to the high office he held, 
rather than to him personally, and remarked that his 
judicial position prevented him speaking upon politi- 
cal subjects. I have been from a very early period a 
law reformer; yet it is but natural that I should en- 
tertain strong feelings of reverence and attachment for 
the law, which it has been my province for so many 
years to deal with and to administer. I do loye, with 
all its faults, the old common law of England, because, 
though here and there rendered imperfect by too strong 
an adherence to technicalities, many of which have 
become obsolete, and no longer appropriate to the 
spirit and enlightenment of the age, it is the law of 
freemen, and a law which is worthy of freemen. It 
is true, as I have just said, that in many instances it 
was too strict and too technical, and in many there are 
rules that, though they may be well adapted to the 
age in which they sprang into existence, have become 
now obsolete, and have been superseded by the larger, 
more liberal, and more rational principles of equity. 
Its procedures, though in many respects in late years 
improved, are still, to a certain extent, defective, and 
our legislators have undertaken the great work of 
seeking to make it more in accordance with the prin- 
ciples of enlightened wisdom, and more in harmony 
with the views and interests of the present day. Com- 
ing now to the Judicature Acts, which were passed in 
1873 and in 1874, I do not attach more value to those 
acts than I think they deserve; but I will say —and I 
am happy to have this opportunity of saying it thus 
publicly —as the result of my own experience during 
the past few months, that this legislation has effected 





very great and salutary improvements in the condition 
of English law. It has in many respects brought the 
old maxims of the common law into harmony with 
the larger and more liberal principles of equity. It 
has improved our procedure — simplified and improved 
it. It has done this by bringing the superior courts 
into closer connection. It has enabled the courts 
which are oppressed with too much business to put 
some of it upon the shoulders of those which had not 
enoagh, and so we have got rid of the arrears which 
were blocking the avenues to justice. All this is ex- 
tremely valuable, I readily admit; but, I confess, I do 
cast a look of regret upon that past to which Mr. 
Chamberlain alluded when he said that the Court of 
Queen’s Bench and the old Courts of Westminster 
Hall were now giving way to a new system of judica- 
ture under new names. I rejoice in the additional 
powers which they have acquired, because they are 
powers which may be made instrumental to the bet- 
ter administration of justice; but if you ask me 
whether I prefer my new title to the title that a long 
series of illustrious predecessors have borne as Chief 
Justice of the Court of Queen’s Bench, I do not. 
Where institutions are no longer adapted to the ex- 
igencies of the age, where they cannot be made sub- 
servient to the common purposes of the common law, 
sweep them away with ruthless and unsparing hand; 
but, where you can adapt your old institutions to the 
wants of the time, I am not one of those who would 
do away with the memories and associations of the 
past, and of the reverent feelings which attach to 
them. So far, I am a conservative; but Iam ready 
to do whatever is necessary for improvement and pro- 
gress, for without progress you can have no improve- 
ment, and without improvement you cannot have per- 
fection. The tendency of man and of all institutions 
ought ever to be— not to ‘“‘rest and be thankful,’’ but 
to progress and to improve. However, though I cast 
back, I confess, a “ lingering look’’ to the names of 
the past, yet in substance the thing remains very 
much the same, and we must accept that which we 
have at present with the good that it brings us, and I 
readily admit that very considerable good has been 
achieved. But, do not let us persuade ourselves, and 
do not let our rulers persuade themselves, that all is 
done that has to be done. There are still imperfec- 
tions— numerous, indeed, and serious too— which 
have to be removed, and the greatest work of all has 
yet to be accomplished. Your lawis scattered over an 
area which makes it difficult to find what you want at 
the moment you want it. A Roman legislator com- 
plained that the works on Roman law had become the 
load of many cameis. How truly may that be said of 
the law of this land; with this exception, that for camels 
I would, if you will allow me, substitute cartloads! 
The truth is that the unwritten law— in the reports 
and the decided cases, and in the innumerable treatises 
which spring up like grass under our feet —has become 
at last a chaotic mass—a labyrinth in which no man 
can find his way, unless he has got a lawyer to go along 
with him and jsupport him. Now, that isa state of 
things which I think is not creditable to us as a great 
nation. You have brought justice to every man’s 
door; you must bring a knowledge of the law —at all 
events, of its elementary principles—and, as far as 
you can, a knowledge of its principles to every man. 
Our conduct has to be guided by the law; you are 
punished by the penalties of the law if you do not fol- 
low in the path which it prescribes; therefore, it is 
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wrong, if the evil can be remedied, that the law should 
be left in the state in which it is—a state which I may 
observe in passing renders the mode of administering 
the law still more important, because it leaves more 
to the discretion of the judge than where he has the 
written rules before him to guide him in his decisions 
and in his conduct. Our law is to be found in thou- 
sands of volumes and in acts of Parliament without 
end — in acts of Parliament more or less unintelligible 
by reason of the uncouth, barbarous phraseology in 
which they are framed, and also because the work of 
framing them is committed to few hands, and the task 
is a herculean one, which is beyond the strength of the 
many men employed properly to discharge. Why, the 
greater part of our time in the Court of Queen’s Bench 
—at least two days a week —is taken up in interpret- 
ing acts of Parliament; and I confess I never have to 
deal with one of them but I feel a sort of convulsive 
shudder come over me. It is time that all that was 
removed; it is time that your laws should be reduced 
into intelligible phraseology; it is time that your laws 
should be digested. They are good, sound, wholesome 
laws; but the difficulty is, where to find them. No one 
but a lawyer can do it; noone but a lawyer knows 
what is the law, except as regards the most elementary 
principles. Of course every one knows if he commits 
a murder he will be hanged; and, if he steals, he is 
very liable to be sentenced to imprisonment; but, be- 
yond the most elementary principles, I defy any one, 
without the assistance of a lawyer, to know what he 
istodo. That is not a state of things creditable to 
this country; and, as a great politician once said, 
‘Register, register, register,’’ my advice—and I am 
very glad to have the opportunity to express it pub- 
licly here —to the legislator, lawyer, and the layman, 
is, ‘‘ Digest, digest, digest —codify, codify, codify.” 
I will not listen to the man who tells me that the 
thing ‘is not capable of being done. Other nations 
have done it. Why should not we? France set the ex- 
ample; and when the day comes— and it is fast com- 
ing—that the name of the First Napoleon shall be 
stripped of that false glory which is attached to it, 
and he shall stand before the world as what history 
will describe him —a ruthless tyrant, that devastated 
Europe, and deluged it with blood—who drained 
France of the prime of its manhood—a drain from 
which it has not recovered to the present day, and 
probably never will recover—when history writes 
down the character of that man, it must place by the 
side of what is said against him that to his instrumen- 
tality, to his superintendence, France owes that code 
which is the pride of every Frenchman. It is true that 
code is very imperfect. Itis true that it has left much 
room for doubts and discussion and dispute; but it 
was the first attempt of the kind, and was, therefore, 
likely to be attended with a considerable degree of 
failure; and, unfortunately, it has never been revised. 
Now, a code, like every thing else in this world of 
change, requires revision from time to time to suit 
altered conditions. But it has been a grand success, 
notwithstanding its defects, and there is no French- 
man who does not turn to it with pride, and there is 
no French judge, lawyer, or jurist, who would not tell 
you that they would rather sink almost any other’part 
of their institutions than give up that code. It is not 
only France that has done this, for other continental 
nations have done the same. Prussia, Austria and 


Italy have all admirable codes; and though codes will 
not always meet every difficult question which arises, 


: 





still, there you have so much firm law rescued from 
the vast ocean of uncertainty; you have so much 
stereotyped matter prescribed to you, that upon ordi- 
nary questions a man has nothing to do but to turn to 
the code, and he will see what the law would be, and 
what are his rights and liabilities. I say that it is a 
great thing achieved, and that we ought not to be 
backward in the march of legislation and improve- 
ment in that respect. But there are some people who 
run away with the strange notion that the law is made 
only for lawyers and judges to interpret. They don’t 
seem to see the fact that the law is made for the 
community, and not merely for the body of lawyers. 
It is made for the purpose of defining your duties and 
obligations, and it cannot be brought before you in too 
legible, too intelligible, and too perspicuous aform. I 
hope we shall see, sooner or later, that work accom- 
plished. I shall not, but I hope many of you will; for, 
depend upon it, the time will come when the pressure 
of public opinion on this subject will not allow our 
law to remain in the state of chaotic uncertainty in 
which to a certain extent it is. Iam glad we have 
among the peers some who are identified with the 
progress of legal reform. I speak from experience, 
and I am happy to be able to bear my testimony to the 
lofty capacity, the courage, and the will of the man 
who is at the head of the department of this country 
—I mean Lord Cairns; and if in the vicissitudes of pub- 
lic and political change there ever should come a change 
of government, which at present seems very remote, 
Iam glad to think there is in the opposition camp a 
reformer of the same excellent stamp and the same 
admirable capacity in the late Lord Chancellor — Lord 
Selborne; so that I hope we have the certainty of 
progress in the matter of legal reform, and that every 
session will produce something, if not all we could de- 
sire, in the way of reform. 





>—— 


PAROL EVIDENCE THAT A JOINT MAKER OF 
A NOTE SIGNED AS SURETY. 


COURT OF APPEALS, 


SAMUEL L. HUBBARD, appellant, v. JEsse GURNEY, 

respondent. 

Parol evidence that one of two makers of a promissory 
note signed as surety is competent for the purpose of 
enabling him to interpose the defense that he was dis- 
charged by an extension of time given to the principal 
debtor, with knowledge of the suretyship. 

HURCH, Ch. J. The first question presented is, 

whether it is competent for one of two makers of 

a promissory note to prove by parol that he signed the 

note as surety for the purpose of enabling him to in- 

terpose a defense; that he was discharged by an ex- 
tension of time given to the principal debtor, with 
knowledge of the suretyship. 

Recently, in the Supreme Court, it has been ex- 
pressly decided in Campbell v. Tate, 7 Lans. 370, that 
such evidence was incompetent, and this decision was 
followed in Benjamin v. Arnold, 5 N. Y. Sup. 55. 

The question is of great practical importance and 
frequently arises, and there should be no delay in 
having a final adjudication upon it by this court. 
The ground of the objection is, that such evidence 
tends to vary the terms or legal effect of the written 
instrument. It must be confessed that there is some 
confusion in the authorities upon the subject, but an 
examination of them shows that it is caused by doubts 
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entertained by some of the courts in England and in 
this country, first, whether a defense of this character 
could be set up in a court of law, and when that point 
was yielded, whether parol evidence of suretyship was 
competent in a court of law for the purpose of estab- 
lishing the defense. These points troubled the courts 
in this State atan early day. In The People v. Jansen, 
7 J. R. 331, the fact of suretyship appeared and was 
admitted, and the court, while adjudging that the rule 
for discharging a surety was the same at law as in equity, 
queried whether the fact of suretyship could be proved 
ina court of law. But in King v. Baldwin, 17 J. R. 
384, Spencer, Ch. J., in dissenting from the opinion 
of Lord Loughborough, in Rees v. Berrington, 2 Ves. Jr. 
542, that when the form of the security bound the 
principal and surety jointly and severally, the security 
could not aver that he is only bound as surety except 
in equity, said: ‘‘ Now we could not assent to his lord- 
ship’s proposition that the fact of a man's being bound 
as security could not be averred at law if it becomes 
material to a legal inquiry, for we understand the rules 


of evidence to be the same in both courts.” At ay 


later day, in Artcher v. Douglas, 5 Den. 509, Beards- 
ley, J., while unable to find in the decisions any valid 
reason for not receiving the evidence at law as wellas in 
equity, hesitated in deciding that there was no reason. 
He said: “‘The fact when ascertained, if sufficient in 
equity, is equally valid asa legal defense. The doubt 
is as to the reception of parol evidence to prove the 
fact in a court of law.’’ So in New Jersey, in Pin- 
tard v. Davis, 1 Zab. 632. There were two opinions; 
one maintaining that such evidence could not be ad- 
mitted in a court of law, and the other expressed 
doubts whether it might not, but maintained that the 
facts alleged in that case did not constitute a defense 
either at law or equity. There never has been any 
dispute that such evidence was admissible in a court 
of equity. 3 Paige, 614; 12 N. Y. 465; 2 Am. Lead. 
Cas. (5th ed.) 443, 456. Under the Code, section 150, 
equitable defenses are permitted in actions at law, and 
this would seem to obviate the difficulty supposed pre- 
viously to exist, both in setting up the defense and in 
receiving any evidence which in a court of equity is 
admissible to sustain it. This was so held in England, 
where the admissibility of such evidence in a court of 
law has been regarded at times with disfavor, in the 
case of Greenough v. McClelland, 105 Eng. C. L. 428, 
under a statute authorizing equitable defenses in ac- 
tions at law. 7 Ellis & Bl. 431. Whatever might have 
been the distinction between such evidence at law and 
in equity under the old system (and I have examined 
in vain to find any good reason for the distinction), 
there can be none in courts of both legal and equita- 
ble cognizance, and in respect to evidence to sustain a 
defense expressly permitted in actions at law. The 
general rules of evidence are the same at law as in 
equity, and it is no more competent to vary the terms 
of a written instrument by parol evidence in equitable 
actions than in those strictly legal, unless in excep- 
tional cases for the purpose of maintaining an action or 
defense under some recognized head of equitable juris- 
diction. The confusion and apparent conflict in the au- 
thorities must, I think, have originated in the idea that 
defenses of this character were equitable in their nature 
and could only be available in acourt of equity. When 
it was conceded that they were equally available in a 
court of law, it is difficult to find a reason for exclud- 
ing the same evidence at law that is admissible in 
equity. . However this may be, and without invoking 








any equitable rule, a conclusive answer to the objec 
tion to this evidence in any court, in my opinion, is 
that it does not tend to alter or vary either the terms 
or legal effect of the written instrument. The con- 
tract was in all respects the same whether the defend- 
ant was principal or surety. In either case it was an 
absolute promise to pay $1,000 one day after date, 
nothing more and nothing less. There is neither 
condition nor contingency. It would] have been 
precisely the same contract if the defendant had 
added the word “surety” to his name. The addition 
of that word would not have varied it in the slight- 
est degree. The only service it would have per- 
formed would have been to give notice to the other 
party of the fact. If this is shown aliunde, it is 
equally effective. There is nothing inconsistent in the 
instrument with the fact that the defendant signed as 
surety, as in 10 Pet. 263, where the sureties bound 
themselves in terms as principals. The fact is col- 
lateral to the contract, proving simply the relation of 
the parties. It is an extrinsic circumstance not af- 
fecting the contract made, but which operates when 
knowledge of it is brought home to the creditor to 
prevent him from changing the contract or making a 
different one with the principal debtor without the 
consent of the surety, or from releasing any security 
held for the payment of the debt, and imposes the 
duty of enforcing the contract when due, upon re- 
quest of the surety. The right to do these acts or 
omit to perform such duty in no legal sense belongs to 
or is included within the terms or legal effect of the 
contract. The prohibition results from the relation 
of the parties. Nor is there any hardship upon the 
creditor in this rule. If the word “ surety ’’ had been 
added to the name of the defendant, it is conceded 
that the defense sought to be interposed would be 
available in any court, and yet that word, as we have 
seen, would not affect the contract. The fact proved 
by extrinsic evidence, and that the creditor had knowl- 
edge of it, is as potent as if added to the name of the 
surety, and it is potent, not in varying the contract, but 
in imposing certain duties and obligations upon the 
creditor in his subsequent dealings with the principal 
debtor in respect to the contract. These views appear 
to me to be palpably correct upon general principles, 
and they are sustained by a decided weight of au- 
thority, and if the distinction between the different 
courts is ignored, as I think it should be, by a uniform 
current of authority.’ 

Pain v. Packard, 13 J. R. 173, was a demurrer to a 
plea, alleging that the defendant signed the note 
as surety, and had requested the creditor to prose- 
cute, which he had omitted to do, and that the princi- 
pal debtor had become insolvent. The court over- 
ruled the demurrer, and held the defense good. It is 
evident that the fact that defendant was surety did 
not appear upon the note. The court say that “‘ the 
averment and facts stated in the plea are not repug- 
nant or contradictory to the terms of the note. 

King v. Baldwin, 17 J. R. 384, swpra, was a suit in 
equity for relief by a surety,after the defense had been 
rejected at law. The defense was sustained in the 
Court of Errors, reversing the Chancellor’s decree (2 
J. Ch. 554) by the casting vote of the Lieutenant-Gov- 
ernor. There were two points of controversy: Ist. 
Whether the defense was available at law; and, 2d. 
Whether the facts, viz. : a request and neglect to prose- 
cute, and insolvency, constituted a defense. The 
opinion of Spencer, Ch. J., which was for reversal, 
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maintained that the fact established a good defense, 
and approved the decision in Pain v. Packard, and 
sustained the equitable jurisdiction, not because the 
defense was not available at law, but for the reason 
that the question had been regarded as doubtful and 
the defense had been excluded. Pratt, J., who had 
agreed to the decision in Pain v. Packard, in the Su- 
preme Court, expressed dissatisfaction with it on the 
ground that the facts did not constitute a defense. 
Van Vechten, Senator, was of the opinion that the 
facts did not constitute a defense, and if they did, it 
was available at law. Since that time it has been 
established by this court that the facts developed in 
that case would discharge a surety. In Artcher v. 
Douglas, 5 Den. 509, it was decided that obligors in a 
bond to the sheriff to indemnify him for seizing cer- 
tain property at the suit of one V., might show by 
parol that they were sureties for V., for the purpose 
of claiming that a release of him discharged them. 
The decision was placed upon the ground that the 
principal debtor did not join in the bond, but how 


that circumstance could affect the question of varying 


the written instrument by parol evidence is not ap- 
parent. In Barry v. Ransom, 12 N. Y. 462, Denio, J., 
stated that such evidence was admissible, and al- 
though not strictly necessary to the decision of that 
case, it shows how an able and experienced judge un- 
derstood the rule to be. The authorities in this State 
are not numerous nor very decisive, but they tend to 
sustain the admissibility of such evidence, and I feel 
warranted in saying that such was generally under- 
stood to be the rule by the courts and the profession. 
In some of the other States the decisions have been 
more explicit. In Harris v. Brooks, 21 Pick. 195, 
Shaw, Ch. J., says: ‘‘So when one of two promisors 
annexes the word ‘ principal’ to his signature, and the 
other ‘surety,’ these descriptions do not affect the 
terms or legal effect of the contract.” * * * They 
indicate the relation in which parties stand to each 
other, and notice of such relation to the holder, but 
the fact of such relation and notice of it to the holder 
may, we think, be proved by extrinsic evidence. It is 
not to affect the terms of the contract, but to prove a 
collateral fact and rebut a presumption. 

In The Bank of Steubenville v. Hoge, 6 Ohio, 7, the 
court say: ‘‘The defense sets up a distinct and inde- 
pendent fact beyond the terms of the writing, not 
controverting any of its stipulations.” 

In Davis v. Barrington, 30 N. H. 517, the court, in 
speaking of the admissibility of such evidence, say: 
“It was not offered to vary or change the terms of the 
contract in Davis’ bond, or to weaken its force or to 
explain it in order to change its legal effect or inter- 
pretation, or to limit its scope and extent. The pur- 
pose was to show a collateral fact.’’ There are numer- 
ous other authorities to the same effect, among which 
are 4 N. H. 221; 28 Me. 280; 34 id. 547; 25 Vt. 450; 9 
Ala. 949; 18 Penn. St. 207; 40 Ind. 204. It is said in 
Benjamin vy. Arnold, supra, that the question is an 
open one in England, but I have deemed it unneces- 
sary to refer to the authorities. Those relied upon -as 
adverse usually turn upon the distinction between 
legal and equitable rules and defenses, and have no 
weight upon the question as presented to this court. 
I can see no reason either in principle or authority for 
rejecting parol evidence of the fact of suretyship in 
any court when it is material to do so for the purpose 
of establishing a cause of action or defense. It is 


proper to add that the learned judge who delivered 





the opinion in 7 Lans., supra, and who is now a mem- 
ber of this court, acquiesces in overruling that decis- 
ion. * * * 

The judgment must be affirmed. 

‘** All concur, Miller, J., in result.” 

Decided March 21, 1876. 


—_~.——— 


VALIDITY OF TOWN BONDS— ASSENT OF 
TAX PAYERS. 


UNITED STATES SUPREME COURT — OCT. TERM, 1875. 


TOWN OF VENICE, Plaintiff in Error, v. MurDOcK. 


In pursuance of an act of a State legislature the supervisor 
and the railroad commissioners of a town were empow- 
ered to issue bonds for money borrowed for the benefit 
of a railroad upon obtaining and filing the written con- 
sent of two-thirds of the resident tax payers of the 
town, together with the affidavit of the supervisor and 
commissioner to that effect. The supervisor and com- 
missioners filed a list of names of resident tax payers as 
having signed the assent, and the affidavit that such 
assent comprised two-thirds of the resident tax payers. 
The bonds were thereupon issued, and in an action 
against the town by a bona fide bondholder, held that it 
was not necessary for the plaintiff to prove that the 
signatures to the assents were genuine. It was the 
province of the supervisor and commissioners to decide 
whether the condition precedent to the exercise of 
their authority to the issue of the bonds had been com- 
plied with. The statement of the assents and the affi- 
— was suflicient proof of the authority to issue the 

onds. 


)RROR to the Circuit Court for the Northern Dis- 
trict of New York. . 

Mr. Justice StroNG delivered the opinion of the 
court. 

It would be worse than useless for us to discuss 
separately each of the twenty-two assignments of error 
filed in this case, for the questions involved that are 
of any importance are very few in number. The lead- 
ing one is, whether sufficient authority was shown at 
the trial for the issue of the town bonds. The act of 
the legislature empowered the supervisor and the rail- 
road commissioners of the town to borrow money and 
to execute bonds therefor to an amount not exceeding 
$25,000. It directed that all moneys borrowed under 
its authority should be paid over to the president and 
directors of such railroad company (then organized, 02 
that might thereafter be organized, under the provis 
ions of the general railroad law) as might be expressed 
by the written assent of two-thirds of the resident 
tax payers of the town, to be expended by said presi- 
dent and directors in grading, constructing, and main- 
taining a railroad or railroads passing through the city 
of Auburn and connecting Lake Ontario with the 
Susquehanna and Cayuga railroad, or the New York 
and Erie railroad. 

The act provided, however, that said supervisor and 
commissioners should have no power to do any of the 
acts authorized by the statute until a railroad company 
had been duly organized according to the requirements 
of the general railroad law, for the purpose of con- 
structing a railroad between the termini above men- 
tioned, and through the town, and until the written 
assent of two-thirds of the resident persons taxed in 
said town, as appearing on the assessment-roll of such 
town made next previous to the time such money 
might be borrowed, should have been obtained by such 
supervisor and commissioners, or some one or more of 
them, and filed in the clerk’s office of Cayuga county, 
together with the affidavit of such supervisor or com- 
missioners, or any two of them, attached to such state- 
ment, to the effect that the persons whose written 
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assents are thereto attached and filed as aforesaid com- 
prised two-thirds of all the resident tax payers of said 
town on its assessment-roll next previous thereto. 

This act was passed on the 16th day of April, 1852, 
and on the 23d of August next following a railroad 
company was organized to construct a railroad through 
the town between the termini mentioned in the act. 
On the 8d of November, 1852, there was filed in the 
office of the county clerk of Cayuga county a written 
assent that the supervisor and assessors of the town 
(the assessors being railroad commissioners) might 
borrow such sum of money as they might deem neces- 
sary, not exceeding $25,000, giving town bonds therefor, 
and that the money might be paid to the railroad com- 
pany organized to construct the railroad. Two hun- 
dred and fifty-nine names were signed to the assent, 
the persons signing representing themselves to be resi- 
dent tax payers of the town of Venice. Upon this 
instrument was indorsed the affidavit of the supervisor 
and one of the commissioners that the persons whose 
names were subscribed to the assent comprised two- 
thirds of all the resident tax payers of the said town of 
Venice on its assessment-roll next previous to the date 
of the affidavits, namely, next previous to October 30, 
1852, and on the 2d of March next following the super- 
visor and the commissioners executed the bonds now 
in suit. Evidence of these facts was given at the trial, 
but the defendant objected to the admission in evi- 
dence of this assent, and of the bonds, on the ground 
that the plaintiff must first prove that the signatures 
to the assents were the genuine signatures of those per- 
sons whose names purported to be signed. The Circuit 
Court overruled this objection, and whether rightfully 
or not is the primary and almost the only material 
question in the case. 

It is very obvious that if the act of the legislature 
which authorized an issue of bonds in aid of the con- 
struction of the railroad on the written assent of two- 
thirds of the resident tax payers of the town, intended 
that the holder of the bonds should be under obligation 
to prove by parol evidence that each of the 259 names 
signed to the written assent was a genuine signature 
of the person who bore the name, the proffered aid to 
the railroad company was a delusion. No sane person 
would have bougbt a bond with such an obligation 
resting upon him whenever he called for payment of 
principal or interest. If such was the duty of the 
holder it was always his duty. It could not be per- 
formed once for all. The bonds retained in the hands 
of the company would have been no help in the con- 
struction of the road. It was only because they could 
be sold that they were valuable. Only thus could they 
be applied to the construction. Yet it is not to be 
doubted the legislature had in view and intended to 
give substantial aid to the railroad company if a suffi- 
cient number of the tax payers assented. They must 
have contemplated that the bonds would be offered 
for sale, and it is not to be believed they intended to 
impose such a clog upon their salableness as would rest 
upon it if every person proposing to purchase was re- 
quired to inquire of each one whose name appeared to 
the assent whether he had in fact signed it. 

The act of the legislature manifests a contrary intent. 
It created a tribunal to determine whether two-thirds 
of the resident tax payers had assented. That tribunal 
was the supervisor and the commissioners, empowered 
also to execute the bonds in case such an assent was 
given. They were the appointed agents to obtain the 
assent, and, when acquired, they, or any two of them, 





were to make an affidavit that the persons whose writ- 
ten assents were attached to the statement comprised 
two-thirds of the resident tax payers. That statement, 
with the affidavits, was required to be filed in the 
county clerk’s office. All this indicates unmistakably 
that it was their appointed province to decide whether 
the condition precedent to the exercise of their 
authority to issue the bonds had been complied with. 
See Commissioners v. Nichols, 14 Ohio, N. S., 260. 
They did decide the question before they issued the 
bonds. Their statement, verified by their affidavit, 
filed in the county clerk’s office, was a decision, and 
the recital in the bonds was a declaration of the decis- 
ion. That such a decision concludes the town against 
denying that the condition precedent had been per- 
formed; that it relieves the holder of the bonds from 
the obligation to look beyond it is too firmly settled 
in this court to admit of question. In Dillon on Muni- 
cipal Corporations, § 418, the author, after reviewing 
the decisions, states this conclusion: “ If, upon a true 
construction of the legislative enactment conferring 
the authority, the corporation, or certain officers, or a 
given body or tribunal, are invested with power to de- 
cide whether the condition precedent has been com- 
plied with, then it may well be that their recital of 
their determination of a matter in pais, which they are 
authorized to decide, will, in favor of the bondholder 
for value, bind the corporation.’’ Here, there was 
more than a recital. There was in addition proof of 
an actual decision, verified by oath. Without citing 
the numerous decisions which sustain this statement 
of the law, we refer only to St. Joseph Township v. 
Rogers, 16 Wall. 644, and The Town of Colomav. Eaves, 
decided at this term, which unequivocally assert it. 
And the rule has additional reason in its favor, where, 
as in the present case, the authority of the municipal 
officers to bind the municipality is made dependent 
upon a precedent condition of fact, and the fact is not 
of a nature to be ascertained by purchasers in the 
market, to whom it was contemplated the bonds might 
be sold. Dillon, in section 419, states this as another 
exception to the rule that an unauthorized representa- 
tion by a municipal officer that he has power, is not 
binding on the corporation. His language is: ‘The 
only exception to this rule (the rule above stated), to 
wit, where it is the sole province of the officers who 
issued the bonds to decide whether conditions pre- 
cedent have been complied with, is where both parties 
have not equal means of knowledge as to the extent 
and scope of their powers, and where the particular 
character of their commission and authority is, from 
its nature and circumstances, peculiarly known to the 
officer or agent; in which case the principal will, or 
may be, bound by the false representations of the agent 
respecting its authority and its extent and scope.” 
The present is exactly such a case. The town officers 
had means of knowledge the purchaser had not. They 
procured the signatures to the assent, and they knew 
whether or not they were genuine. They had knowl- 
edge which, from the nature of the case, the purchaser 
could not have. 

We are aware that in the State of New York it has 
been held adversely to the opinions we have expressed. 
It was so held in Starin v. The Town of Genoa, and in 
Gould v. The Town of Sterling, 23 N. Y. 489 and 456. 
In the former case the court ruled that, under the act 
of April 16, 1852 (the same act which conferred powers 
conditionally upon the supervisors and commissioners 
of the town of Venice), the onus was on the bondholder 
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to show, in a suit against the town, that two-thirds of 
the resident taxables had given their written assent to 
the creation of the bonds. In the latter case a similar 
decision was given when bonds had been issued under 
another act, much like the act of 1852, though differing 
in some material particulars. These decisions are in 
conflict with the rulings of this court in Bissell v. 
Jeffersonville, 24 How. 287; Knox County v. Aspinwall, 
21 id. 539; Mercer County v. Hackett, 1 Wall. 83, and 
other cases which we have cited. They are in conflict 
also with decisions in other State courts. Society for 
Savings v. New London, 29 Conn. 174; Railroad Com- 
pany v. Evansville, 15 Ind. 395; Commissioners v. 
Nichols, 14 Ohio, N.8., 260. We have carefully con- 
sidered the reasons given for the judgments in the New 
York cases without being convinced by them. They 
ignore the paramount purpose for which the bonds 
were authorized by the legislature, and they treat the 
written assent of the taxables as the authority to the 
township officers, when, in fact, the power was given 
by the legislature, and it was only left to the town to 
determine by the action of two-thirds of the resident 
taxables whether the supervisors and commissioners 
might act under the power. In Gould vy. Sterling the 
legislative act required no affidavit to be filed with a 
statement of the assenting tax payers, and in Starin v. 
Genoa the affidavit filed was regarded as merely veri- 
fying that the persons whose names appeared on the 
assents comprised two-thirds of all the resident] tax 
payers. But itis obvious that if no more than this 
was meant by the required affidavit, it was wholly 
useless, for the assessment rolls of the township would 
have shown as much. 

The authority of Starin v. Genoa has not been in- 
creased by the subsequent action of the New York 
courts. In The People v. Mead, 24 N. Y. 114, the ruling 
was followed; but Judge Denio, who only gave an 
opinion, claimed that the decision in Starin v. Genoa 
had been made on the ground that the bonds were not 
issued upon a loan, and that the plaintiff was nota bona 
fide holder. The People v. Mead came again before the 
Court of Appeals in 36 N. Y., p. 224, when Davis, J., 
said: ‘* We do not think it seemly to review and re- 
verse the former judgment of this court in this action 
upon the same facts;’’ and Grover, J., said: ‘ But 
for the previous adjudication of this court I should 
have held that the affidavit filed with the clerk of Cay- 
uga county, pursuant to the second section of chapter 
375 of Laws of 1852, was conclusive evidence of the as- 
sents of the tax payers of the town, required by the act 
in favor of a bona fide holder of the bonds issued under 
its provisions.’’ But, assuming that what was ruled in 
Gould v. Sterling, and in Starin v. Genoa, is still the 
doctrine of the New York courts, we find ourselves 
unable to yield to it ourassent. It is against the whole 
current of our decisions as well as against the decisions 
made in other States, and we think it is not supported 
by the soundest reasons. 

It is argued, however, that the New York decisions 
are judicial constructions of a statute of that State, 
and, therefore, that they furnish a rule by which we 
must be guided. The argument would have force if 
the decisions, in fact, presented a clear case of statutory 
construction. But they do not. They are not at- 
tempts at interpretation. They would apply as well to 


the execution of powers or authorities granted by pri- 
vate persons as they do to the issue of bonds under the 
statute of April 16, 1852. They assert general princi- 
ples, to wit, that persons empowered to borrow money 











and give bonds therefor, for the purpose of paying it 
to an improvement company, are not authorized to 
deliver the bonds directly to the company, a doctrine 
denied in this court, in the Supreme Court of Penn- 
sylvania, and even in the Court of Appeals of New 
York. People v. Mead, 24 N. Y. 124; The Town of 
Venice v. Breed, —-N# Y. ——. They assert, also, 
that where an authority is given to an officer to exe- 
cute and issue bonds (on the assent of two-thirds of 
the voters of a town, the assent to be obtained by the 
officer and filed in a public office with an affidavit veri- 
fying the assent), the verification amounts to nothing, 
subserves no purpose, and that a bona fide holder of 
the bonds is bound to prove that the requisite number 
of voters did actually assent. They assert this as a 
general proposition. They do not assert that the stat- 
ute so declares, or that such is even its implied requi- 
sition. There is, therefore, before us no such case of 
the construction of a State statute by State courts as 
requires us to yield our own convictions of the right 
and blindly follow the lead of others, eminent as we 
freely concede they are. 

We have treated the case thus far on the assumption 
that the plaintiff below was a bona fide holder of the 
bonds which he put in suit. That he was such abund- 
antly appears, and nothing that was offered at the trial 
tended in the slightest degree to show the contrary. 
Even the railroad company itself, when it took some 
of the ,bonds and gave its stock therefor, could have 
had no reason to suppose that every condition prece- 
dent to their issue had not been performed, and a sub- 
sequent purchaser, at any time prior to the time fixed 
for their final payment, must be regarded as a bona 
fide purchaser. 

We have thus considered all the assignments of error 
that deserve particular notice, and all that were much 
pressed at the argument. The others are without the 
least merit. In our opinion the law and the plainest 
dictates of justice demand an affirmance of this judg- 
ment, and it is accordingly affirmed. 


—__————_—- 


NATIONAL BANKS AS SAFE DEPOSIT COM- 
PANIES. 


THE case of Third National Bank of Baltimore v. 

Boyd, recently decided by the Court of Appeals of 
Maryland, does not, as has been supposed, specifically 
determine the question of the power of national banks 
to receive deposits for safe-keeping. The plaintiff, 
Boyd, being indebted to the bank, deposited, in 1866, 
bonds as security for present and future indebtedness, 
the bank having power to sell the bonds in satisfaction 
of the debts. Boyd was not indebted to the bank sub- 
sequent to July, 1872, but the bonds were left at the 
bank until August, 1872, when the bank was robbed 
and the bonds stolen. The deposit of the bonds as 
collateral security, was the voluntary act of Boyd, and 
not done at the instance or request of the bank. Under 
this state of facts, Bartol, J., who delivered the opinion, 
said: 

The defendant, by its tenth prayer, asked the court 
to instruct the jury, “‘ that the defendant had no power, 
by the act of Congress under which it was incor- 
porated, to assume and undertake the keeping of the 
plaintiff's bonds, while they were not held as collateral 
security for debts owing to it, and if the jury shall 
find that, when the bonds were stolen * * * * * 
there was not, and had not been for nearly three 
weeks, any indebtedness for which they were held as 
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security, then the plaintiff cannot recover in this 
action.” 

This prayer raises the question of the power of the 
bank to accept and retain the aeposit of the plaintiff's 
bonds, in the manner and for the purpose disclosed in 
the evidence. Having been organized under the act 
of Congress of 1864, ch. 100 the powers of the bank 
are limited and defined by the provisions of that act. 
By section 8, it is authorized ‘to exercise all such inci- 
dental powers as shall be necessary to carry on the 
business of banking; by discounting promissory notes, 
drafts, bills of exchange and other evidences of debt; 
by receiving deposits, by buying and selling exchange, 
coin and bullion; by loaning money on personal se- 
curity, and by obtaining, issuing and circulating notes 
according to the provisions of this act.’’ 

The construction of this section was considered by 
this court in Weckler v. First National Bank of Hagers- 
town, decided at the last term (Md.) The precise 
question, however, now presented, did not arise in 


‘that case. There the attempt was made to hold 


the bank responsible for alleged fraudulent represen- 
tations made by its teller in the sale of bonds of the 
Northern Pacific Railroad Co., which the narrator al- 
leged the bank was engaged in selling on commission. 
It was decided that ‘“‘ the business of selling bonds on 
commission was not within the scope of the powers of 
the corporation ’’ under the act of Congress to which 
we have referred. It was further held that the de- 
fense of ultra vires was open to the bank under the de- 
cision in The Steam Navigation Co. v. Dandridge, 8 G. 
& 1. 318, 319, and consequently that the bank was not 
responsible for any false representations made by its 
teller to the plaintiff, whereby she was induced to pur- 
chase the bonds in question.’’ It is contended that 
the case now under consideration comes within that 
decision. In the argument of the cause, the counsel 
for the appellant has treated the transaction as a mere 
gratuitous deposit, simply for the convenience or ac- 
commodation of the appellee, and for the purpose of 
affording a place of safe-keeping for his bonds, and has 
argued that the bank had no power to accept a bail- 
ment of that kind, or, in other words, to become a 
mere safe deposit company, and was not, therefore, re- 
sponsible for the loss. There is very strong ground, 
both upon reason and authority, in support of the 
proposition that a national bank deriving its existence 
and exercising its powers under the act of Congress 
referred to, is not authorized to enter into a contract 
as a mere gratuitous bailee, by receiving on special de- 
posit, for safe-keeping merely, coin, jewelry, plate, 
bonds or other valuables. Such a contract does not 
appear to be authorized by the terms of the eighth sec- 
tion, as a transaction ** within the ordinary course and 
business of banking or incident to it,’’ and has been 
decided by the Supreme Court of Vermont to be unau- 
thorized by the law, and beyond the scope of the cor- 
porate powers. Wiley v. First National Bank of 
Brattleborough. The very well-considered opinion by 
Judge Wheeler in this case will be found in The Amer- 
ican Law Register (N. 8.), vol. 4, No. 6, accompanied 
by an able note from the pen of Judge Redfield, in 
which the cases are collected and reviewed. (See 11 A. 
L. J. 14.) 

In the case of The First National Bank of Lyons v. 
The Ocean National Bank, the Court of Appeals of New 
York have recently made a similar decision. 

Assuming these decisions to be correct, and we are 
not disposed to question their soundness, it is clear 





that the contract entered into by the bank in this case 
was nota mere gratuitous bailment. As shown by the 
paper of February 5th, 1866, the bonds were not re- 
ceived on special deposit, for safe-keeping merely, but 
were received as collateral security for a debt then ex- 
isting, and for all obligations that might thereafter be 
incurred by the depositor. We entertain no doubt of 
the power of the bank to enter into a contract of that 
kind. To accept such collateral security for existing 
debts, and for future loans and discounts is a transac- 
tion within the usual course of the business of banking 
and incident thereto, and therefore within the terms 
of the act of Congress. The power of national banks 
to receive such deposits was distinctly recognized by 
the Supreme Court of Vermont and the Court of Ap- 
peals of New York, in the cases before cited, and we 
are not aware that it has ever been questioned. On 
this point we refer to the able opinion of Judge Shars- 
wood in Erie Bank v. Smith, Randolph & Co., 3 Brews- 
ter, 9. In Maryland v. The Citizens’ National Bank, 
40 Md. 540, this court affirmed the right of a national 
bank to receive on deposit the note of a third person 
as collateral security for future loans or advances to 
the depositor. The original contract of bailment be~ 
ing valid and binding, the obligation of the bank for 
the safe custody of the deposit did not cease when the 
appellee’s debt had been paid. There is no evidence 
that the contract was changed; on the contrary, the 
evidence shows ‘“‘the bonds remained with the bank 
under the original agreement ’’ as collateral security 
for any indebtedness of the appellee that might there- 
after accrue, and for any liability of himself or of the 
firm of which he was amember on any paper signed or 
indorsed by them, which might at any time be held by 
the bank. For these reasons the Circuit Court com- 
mitted no error in refusing the appellant’s tenth 
prayer. 
———_> 
PROCEEDINGS IN STATE COURT AFTER AD- 
JUDICATION IN BANKRUPTCY. 


SUPREME COURT OF THE UNITED STATES — OCTO- 
BER TERM, 1875. 


Eysrer, plaintiff in error, v. GAFF. 


Proceedings for the foreclosure of a mortgage in a State 

court are not abated by the bankruptcy of the mort- 

agor and the appointment of an assignee, although the 
fatter is not made a party defendant. 


RROR to the Supreme Court of the Territory of 
Colorado. 

Mr. Justice MrLuEeR delivered the opinion of the 
court. 

This suit was an action of ejectment brought origin- 
ally by Thomas and James Gaff against plaintiff in 
error in the District of Arapahoe county, Colorado, in 
which .the plaintiffs below had a recovery, and that 
judgment was affirmed on appeal by the Supreme 
Court of that Territory. 

The title to certain lots in Denver city is the subject 
of controversy, and there seems to be no difficulty in 
considering George W. McClure as the source of title, 
common to plaintiffs and defendant. McClure had 
made a mortgage on the lots to defendants in error to 
secure payment of the sum of $18,000. 

A suit to foreclose this mortgage was instituted in 
the District Court in 1868, which proceeded to a de- 
cree and sale, and plaintiffs became the purchasers, re- 
ceiving the master's deed, which was confirmed by the 
court. 

This decree was rendered July 1, 1870. On the 9th 
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day of May preceding, the mortgagor, McClure, filed 
a petition in bankruptcy, and on the 11th day of May 
he was adjudged a bankrupt, and on the 4th day of 
June John Mechling was duly appointed assignee. 
The bankrupt filed schedules in which these lots and 
the mortgage of the Gaffs on them were set out. It 
will thus be seen that pending the foreclosure proceed- 
ings which had been instituted against McClure, he 
had been a bankrupt and Mechling had been appointed 
his assignee, and that the decree of sale and fore- 
closure under which plaintiffs asserted title in the 
present suit was rendered about a month after the 
appointment of the assignee, and nearly two months 
after the adjudication that McClure was a bankrupt. 
The defendant in the ejectment suit was a tenant un- 
der McClure, and defends his possession on the ground 
of the invalidity of the foreclosure proceedings after 
the adjudication of bankruptcy and the appointment 
of the assignee. 

The plaintiffs in this suit seem to have relied at first 
upon the right to recover under the mortgage, and did 
not give in evidence the proceedings in foreclosure; 
but when the defendant had read them, so far as the 
decree and sale, in order to show that the mortgage 
was merged, the plaintiffs then produced the master’s 
deed. The Supreme Court of Colorado held that the 
mortgage alone was sufficient to sustain the action, 
one of the judges dissenting; and counsel for defend- 
ant below insists here that this was error, because the 
laws of Colorado give to a mortgage only the effect of an 
equitable lien, and not that of conveying a legal title. 
He also insists that all the proceedings in the fore- 
closure suit after the appointment of the assignee in 
bankruptcy are absolutely void, because he was not 
made a defendant. 

We will consider this latter proposition first, for if 
the foreclosure proceedings conveyed a valid title to 
plaintiffs the judgment must be affirmed, whatever 
may be the true solution of the question of local law. 

It may be conceded for the purposes of the pres- 
ent case that the strict legal title to the land did not 
pass by the mortgage, and that it did pass to the as- 
signee upon his appointment, and consequently, if that 
title was not divested by the foreclosure proceedings, 
it was in the assignee at the trial of the ejectment suit. 
On the other hand, if these proceedings did transfer 
the legal title to plaintiffs, they were entitled to recover 
as they did in that action. 

At the time that suit was commenced the mortgagor, 
McClure, was vested with the title and was the proper 
and necessary defendant. Whether any other per- 
sons were proper defendants does not appear, nor is 
it material to inquire. But for the bankruptcy of 
McClure there can be no doubt that the sale under the 
foreclosure decree and the deed of the master would 
have vested the title in the purchaser, and that this 
would have related back to the date of the mortgage. 
Nor can there be any question that, the suit having 
been commenced against McClure when the title or 
equity of redemption (no difference which it is) was 
in him, any person who bought of him, or took his 
title or any interest he had pending the suit, would 
have been bound by the proceedings and their rights 
foreclosed by the decree and sale. These are elemen- 
tary principles. Is there any thing in the bankrupt 
law, or in the nature of proceedings in bankruptcy, 
which takes the interest in the mortgaged property 
acquired by the assignee out of this rule? 

There is certainly no express provision to that effect. 





It is maintained by counsel that, because the assignee 
is vested by the assignment under the statute with 
the legal title, there remains nothing from that time 
for the decree of foreclosure to operate on, and it can- 
not thereafter have the effect of transferring the title 
which is in a party not before the court. But if this 
be true in this case, it must be equally true in other 
suits in which the title is transferred pendente lite. 

We have already said, and no authority is necessary 
to sustain the proposition, that a sale and conveyance 
by the mortgagor pending the suit would not prevent 
the court from proceeding with the case without the 
purchaser, nor affect the title of him who bought un- 
der the decree. So in a suit against the vendor of 
real estate for specific performance, his conveyance of 
the legal title after suit was brought would not sus- 
pend the proceeding or defeat the title under the de- 
cree of the court. The obvious reason for this is, that 
if, when the jurisdiction of the court has once at- 
tached, it could be ousted by the transfer of the de- 
fendant’s interest, there would be no end to the liti- 
gation, and justice would be defeated by the number 
of these transfers. Another is, that when such a suit 
is ended by a final decree transferring the title, that 
title relates back to the date of the instrument on 
which the suit is based, or to the commencement of 
the suit, and the court will not permit its judgment 
or decree to be rendered nugatory by intermediate 
conveyances. 

We see no reason why the same principle should not 
apply to the transfer made by a bankruptcy proceed- 
ing. The bankrupt act expressly provides that the 
assignee may prosecute or defend all suits in which 
the bankrupt was a party at the time he was adjudged 
a bankrupt. If there was any reason for interposing, 
the assignee could have had himself substituted for 
the bankrupt, or made a defendant on petition. If he 
chose to let the suit proceed without such defense, he 
stands as any other person would on whom the title 
had fallen since the suit was commenced. 

It is a mistake to suppose that the bankrupt law 
avoids of its own force all judicial proceedings in the 
State or other courts the instant one of the parties is 
adjudged a bankrupt. There is nothing in the act 
which sanctions such a proposition. 

The court in the case before us had acquired juris- 
diction of the parties and of the subject-matter of the 
suit. It was competent to administer full justice, and 
was proceeding, according to the law which governed 
such a suit, todoso. [ti could not take judicial notice of 
the proceedings in bankruptcy in another court, how- 
ever seriously they might have affected the rights of 
parties to the suit already pending. 

It was the duty of that court to proceed to a decree 
as between the parties before it, until by some proper 
pleadings in the case it was informed of the changed 
relations of any of those parties to the subject- 
matter of the suit. Having such jurisdiction, and 
performing its duty as the case stood in that court, we 
are at a loss to see how its decree can be treated as 
void. It is almost certain that if at any stage of the pro- 
ceeding, before sale or final confirmation, the assignee 
had intervened, he would have been heard to assert 
any right he had or set up any defense to the suit. 
The mere filing in the court of a certificate of his ap- 
pointment as assignee, with no plea or motion to be 
made a party or to take part in the case, deserved no 
attention, and received none. In the absence of any 
appearance by the assignee, the validity of the decree 
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can only be impeached on the principle that the adju- 
dication of bankruptcy divested the other court of all 
jurisdiction whatever in the foreclosure suit. The 
opinion seems to have been quite prevalent in many 
quarters at one time, that the moment a man is de- 
clared bankrupt, the District Court which has so ad- 
judged draws to itself by that act, not only all con- 
trol of the bankrupt’s property and credits, but that 
no one can litigate with the assignee contested rights 
in any other court, except in so far as the Circuit 
Courts have concurrent jurisdiction; and that other 
courts can proceed no further in suits of which they 
had at that time full cognizance. And it was a preva- 
lent practice to bring any person who contested with 
the assignee any matter growing out of disputed rights 
of property or of contracts, into the bankrupt court 
by the service of a rule to show cause, and to dispose 
of their rights in a summary way. This court has 
steadily set its face against this view. 

The debtor of a bankrupt, or the man who con- 
tests the right to real or personal property with him, 
loses none of those rights by the bankruptcy of his 
adversary. 

The same courts remain open to him in such con- 
tests, and the statute has not divested those courts of 
jurisdiction in such actions. If it has for certain 
classes of actions conferred a jurisdiction for the ben- 
efit of the assignee in the Circuit and District Courts 
of the United States, it is concurrent with and does 
not divest that of the State courts. 

These propositions are supported by the following 
cases decided in this court: Smith v. Mason, 14 Wall. 
419; Marshall v. Know, 16 id. 561; Mays v. Fritton, 20 
id. 414; Doe v. Childress, 21 id. 641. See, also, Bishop 
v. Johnson, — Woolworth, 324. 

They dispose of this case, the judgment in which is 
affirmed. 


—_—_4—___—_—. 


LIABILITY OF MUNICIPAL CORPORATION 
FOR INJURIES TO TRAVELER CAUSED 
BY DEFECTS IN STREET. 


|* Barnes v. District of Columbia the Supreme Court 

of the United States considered the liability of a 
municipal corporation for personal injury from defects 
in a public street. The injury occurred in a street in 
the city of Washington by plaintiff falling into an 
excavation. The injury, the defective condition of the 
street and the negligence of the officers having it in 
charge were found by the jury. After considering the 
organization of the municipal corporation, the ‘ Dis- 
trict of Columbia,” and declaring that a corporation 
can only act by its agents orservants, the court pro- 
ceeded to discuss the question whether the ‘‘ Board of 
Public Works” was a part of, and an agency of the 
municipal corporation. The 37th section of the ** Act 
(of Congress) to provide a government for the District 
of Columbia” provides for a ‘‘ board of public works”’ 
to consist of the governor of the District and four per- 
sons to be appointed by the President of the United 
States by and with the advice and consent of the 
Senate. ‘The board of public works shall have entire 
control of and make all regulations which they shall 
deem necessary for keeping in repair the streets, etc., 
of the city, and all other works which may be intrusted 
to their charge by the legislative assembly or congress.” 
[t was held that the board of public works was not an 
independent body but a representative and agent of 
the municipal corporation. 





Upon the question of the liability of a municipal cor- 
poration for injury to an individual arising from negli- 
gence in the construction of a work authorized by it, 
Hunt, J., who delivered the opinion, said: 

** Some cases hold that the adoption of a plan of such 
a work is a judicial act, and if injury arises from the 
mere execution of that plan, no liability exists. Child 
v. Boston, 4 Allen, 41; Thayer v. Boston, 19 Pick. 511. 
Other cases hold that for its negligent execution of a 
plan good in itself, or for mere negligence in the care 
of its streets or other works, a municipal corporation 
cannot be charged. City of Detroit v. Blackely, 21 
Mich. 8&4, is of the latter class, where it was held that 
the city was not liable for an injury arising from its 
neglect to keep its sidewalks in repair. 

“The authorities establishing the contrary doctrine, 
and that a city is responsible for its mere negligence, 
are so numerous and so well considered, that the law 
must be deemed to be settled in accordance with them. 
English authorities — Mayor v. Henley, 2 Cl. & Fin. 
331; Mersey Docks v. Gibbs; Same v. Penhallow, 1 H. 
L. Cas. (N. 8S.) 938; 1 H. & N. 439; Lan. Canal Co. v. 
Parnably, 11 Ad. & El. 223; Scott v. Mayor, 37 Eng. 
Law & Eq. 465. United States authorities —Weight- 
man v. Washington, 1 Bl. 39; Nebraska v. Campbell, 2 
Bl. 590; Robbins v. Chicago, 4 Wall. 658; Supervisors 
v. U. S., 4 Wall. 485; Mayorv. Sheffield, 4 Wall. 194. 
New York authorities — Davenport v. Ruckman, 37 N. 
Y. 568; Requa v. Rochester, 45 N. Y. 129; Rochester W. 
L. Co. v. Rochester, 3N. Y. 463; Conrad v. Ithaca, 16 
N. Y. 158; Barton v. Syracuse, 36 N. Y. 54. Mllinois 
cases — Browning v. City of Springfield, 17 Tll. 143; 
Claybury v. City of Chicago, 25 Ill. 585; City of Spring- 
field v. LaClare, Chicago Legal News, Apl. 3d, 1870. 
Alabama cases— Smoot v. Mayor of Wecumpka, 24 
Ala. (N. 8.) 112. Connecticut cases — Jones v. City of 
New Haven, 34 Conn. North Carolina cases — Meares 
v. Wilmington, 9 Iredell, 73. Maryland cases — County 
Commissioners of Anne Arundel Co. v. Duckett, 20 Md. 
468. Pennsylvania cases— Pittsburgh City v. Grier, 22 
Penn. 54; Erie City v. Schwingle, ib. 388. Wisconsin 
cases— Cook v. City of Milwaukee, Law Register for 
April, 1870, vol. 9 (N.S. P.), 263; Ward v. Jefferson, ib. 
Virginia cases — Sawyer v. Corse, 17 Gratt. 241; City of 
Richmond v. Long, ib. 375. Ohio cases— Western Col- 
lege v. Cleveland, 12 Ohio (N. S.), 377; McCombs v. 
Akron, 15 Ohio, 476; Rhodes v. Cleveland, 10 ib. 159. 

“And here a distinction is to be noted between the 
liability of a municipal corporation, made such by ac- 
ceptance of a village or city charter, and the involun- 
tary quasi corporations known as counties, towns, 
school districts, and especially the townships of New 
England. The liability of the former is greater than that 
of the latter, even when invested with corporate capac- 
ity and the power of taxation. 1 Dillon, §§ 10, 11, 13; 
2d, § 761. 

“The latter are auxiliaries of the State merely, and 
when corporations, are of the very lowest grade and 
invested with the smallest amount of power. Accord- 
ingly, in Conrad v. Ithaca, 16 N. Y. 158, the village 
was held to be liable for the negligence of their trus- 
tees: while in Weet v. Brockport the town was said not 
to be liable for the same acts by their commissioners 
of highways. Ib. 163, 4,9; see Brooks’ Abr., Action 
on the Case; Russell v. Men of Devon, 2 T. R. 308, and 
cases there cited; 16 N. Y. supra. 

“ Whether this distinction is based upon sound prin- 
ciple or not, it is so well settled that it cannot be dis- 
turbed. Decisions or analogies derived from this 
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source are of little value in fixing the liability of a 
city or a village. See Dillon, supra.” 

In respect to the point that the board of public works 
must be regarded as the agent of the District of Colum- 
bia, Bailey v. Mayor, 3 Hill, 531; 8. C., 2 Denio, 431, 
were cited and approved. But see Thayer v. Boston, 
19 Pick. 510; Walcott v. Swampscott, 1 Allen, 101; Child 
v. Boston, 4 Allen, 41. 


—$—$_—$ 


RECENT AMERICAN DECISIONS. 
SUPREME COURT OF OHIO.* 
NEGLIGENCE. 

1. A surgeon assumes to exercise the ordinary care 
and skill of his profession, and is liable for injuries re- 
sulting from his failure to do so; yet if his patient 
neglects to obey the reasonable instructions of the sur- 
geon, and thereby contributes to the injury com- 
plained of, he cannot recover for such injury. Geisel- 
man v. Scott, 86. 

2. The information given by a surgeon to his patient, 
concerning the nature of his malady, is a circumstance 
that should be considered in determining whether 
the patient, in disobeying the instructions of the sur- 
geon, was guilty of contributory negligence or not. Ib. 

PARTIES. 

1. Tenants in possession may be sued jointly iv an 
action for trespass committed by animals kept by them 
in common upon the premises, although the several 
animals are owned by them separately and individu- 
ally. Jack vy. Hudnall, 255. 

2. A proceeding in quo warranto to dissolve a cor- 
poration, or declare a forfeiture of its charter, or to 
oust it from the exercise of franchises which it usurps, 
must be against the corporation itself, and not merely 


against its individual members. The State v. Taylor, | 


280. 

3. In an action against the surviving obligors of an 
official bond, the personal representatives of the prin- 
cipal are not necessary parties. Hunt v. Gaylor, 620. 


RAILROADS. 

Where a railroad company sold a ticket, which enti- 
tled the purchaser to ride upon its cars a certain num- 
ber of times within a given period, for a price below 
the usual rate of fare, which ticket specified upon its 
face that it was only good during such period, the pur- 
chaser, having failed to ride the specified number of 
times within the period named, is not entitled to ride 
upon such ticket after the expiration of the period. 
Powell v. P., C. & St. L. R. R. Co., 70. 


RELIGIOUS SOCIETY. 

Where a trust is created for the benefit of an incor- 
porated religious society, and there are two bodies, 
each claiming to be such society, a court of equity 
may require the claimants to interplead, and may pro- 
ceed to ascertain the true beneficiary, without com- 
pelling either party to establish its corporate rights at 
law. First Presbyterian Society, etc., v. First Presby- 
terian Society, etc., 128. 

SALE, JUDICIAL. 

Where a judicial sale has been made on a void pro- 
cess, the court may, while the purchase-money remains 
in the hands of the sheriff, on the application of the 
purchaser, set aside the sale, and order the purchase- 
money to be refunded. Dowell & Bowman v. Goode, 





*From 25 Ohio St. Rep. 





CERTIFICATION OF RAISED CHECK. 


SUPREME COURT OF LOUISIANA. — FEBRUARY, 1876. 

LovIsIANA NATIONAL BANK V. CITIZENS’ BANK. 

A check drawn on plaintiff bank for $27 was fraudulently 
raised to $2,700. The check so altered was certified *‘ as 
good” by the plaintiff bank, and defendant bank, 
which was not a party to the check, afterward paid it. 
Plaintiff bank then paid the amount to defendant bank. 
On discovering the alteration, plaintiff bank brought ac- 
tion against defendant to recover back the money paid. 
Held, that there could be no recovery. Espy ¥: Bank 
of Cincinnati, 18 Wall. 604, and Marine Nat v. 
National City Bank, 59 N. Y. 67, distinguished. 

The certification of a check extends to the amount thereof 
as well as to the signature and the funds of the drawer 
in bank. 

UDELING, C. J. This suit is brought by the 

4 Louisiana National Bank against the Citizens’ 
Bank to recover the amount of a check drawn by the 
Bank of Mobile, purporting to be for $2,700, but which 
had been fraudulently raised from a smaller amount, 
and paid in ignorance of the forgery by the Louisiana 
National Bank, on which the check was drawn. The 
answer of the Citizens’ Bank is the general issue; it 
avers the check was deposited in the Citizens’ Bank by 
and for account of the New Orleans Savings Institu- 
tion, which institution is called in warranty. The an- 
swer of the Savings Institution is the general issue, 
and the special defense that the Savings Institution 
took the check on deposit and paid out on account of 
it upon the faith of the certification that it ‘‘ was good,”’ 
put upon the check by the Louisiana National Bank. 
There is no dispute about the facts. The bill of ex- 
change or check was drawn by the Bank of Mobile, 
but the amount thereof had been raised from $27 to 
$2,700 before it was presented to the Louisiana Na- 
tional Bank of New Orleans for certification; and the 
New Orleans Savings Institution and the Citizens’ 
Bank received and paid their money for it, after the 
Louisiana National Bank had certified that it was 
* good.” 

Who must bear the loss? Wedo not consider it im- 
portant to determine whether this be a check or bill 
of exchange. In the case of City Bank v. Girard 
Bank, this court said: ‘‘We are unable to discover 
any difference between the obligation to pay a check or 
a bill of exchange. Both contain a request from the 
drawer to the drawee to pay a sum of money to the 
person in whose favor the bill or check is drawn. A 
check drawn in New Orleans on London would, in our 
opinion, be a foreign bill.’’ 10 La. 567. 

Mr. Parsons says: ‘‘ The check is always considered 
in England as a kind of inland bill of exchange, and this 
language is frequently adopted by American writers. 
They are much used here in drawing from one State 
upon houses of deposit in another; and small sums of 
money are frequently and very conveniently sent in 
this way, and it has even been suggested that these 
checks are foreign bills, and, as such, subject to pro- 
test and damages.”’ 2d vol., Notes and Bills. 

The obligation of the Louisiana National Bank to 
pay was the same, whether the instrument be called 
a check ora bill. What was the effect of the accept- 
ance or certification of the Louisiana National Bank? 
Clearly, it created an engagement of the bank to pay 
the check, and the bank became primarily liable to 
any innocent holder thereof for the debt, which it had 
certified was “good.” 

Mr. Parsons says: “It is quite common in this 
country to present a check, not for payment, but to 
be marked and certified as good, * * * and then it 
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circulates or is transmitted as cash. Checks are often 
certified as good in Fngland, as well as here, and are 
then used and deposited as bills of the certifying 
bank. This marking or certifying is called, in some 
cases, ‘acceptance,’ and is said to have the same ef- 
fect as acceptance.’’ Parsons’ Notes and Bills, Vol. 
II, p. 74. 

The counsel for plaintiff says the general rule is, that 
he who pays in error is entitled to recover back the 
money so paid, and he admits the exception to this 
rule in favor of commercial paper, when the drawee 
has paid; but he says that the exception applies only 
when the signature of the drawer is forged, as the 
drawee was bound to know the signature of his cor- 
respondent and whether he had funds, and that he 
guaranteed nothing else. It seems to us that tested 
by this rule the plaintiff cannot recover. 

We have already said that by certifying the check 
“good,” the bank bound itself primarily to bona fide 
subsequent holders. According to the argument of 
the plaintiff, its act in certifying only estopped the 
bank from denying the signature of the drawer and 
the amount certified. That is all the plaintiff seeks to 
make the defendant responsible for. 

It is the signature and the amount of the check 
which give it value. It is of no consequence by whom 
the body of the instrument was written. It often 
happens that a check is written bya clerk or third 
person and signed by the drawer. 

One of two innocent persons must suffer in this 
case; it would seem but just that he whose acts has 
caused the loss should bear it. Price v. Neal, 3 Burr. 
1357; Buss et al. v. Clive, 4 Maule & Selwyn, 15; Smith 
v. Mercer, 6 Taunt. 81. By certifying the check the 
bank bound itself to pay the amount which it said 
was good, and upon this obligation alone the defendant 
parted with its money. 

The Louisiana National Bank, by its cashier, wrote 
across the face of the check “good,” *“‘ Eug. F. Gar- 
cia,”’ and with this certification, the check, as it was 
when certified, was acquired by the defendant, in due 
course of its business, and the plaintiff paid it. We 
cannot perceive how the plaintiff can contend with 
any semblance of right that the defendant was negli- 
gent in not inquiring from the Bank of Mobile if the 
check was genuine. If this inquiry had to be made 
by any one, it seems that should have been made by 
the certifying bank before it gave currency to it, and 
lulled suspicion and stopped inquiry by the responsi- 
bility of its certification that it was good. In the case 
of The Merchants’ Bank v. State Bank, the Supreme 
Court said: *‘ By the law merchant of this country, 
the certificate of the bank, that a check is good, is 
equivalent to acceptance. 

“It implies that the check is drawn upon sufficient 
funds in the hands of the drawee, that they have been 
set apart for its satisfaction, and that they shall be so 
applied whenever the check is presented for payment. 
It is an undertaking that the check is good then and 
shall continue good; and this agreement is as binding 
on the bank as its notes of circulation, a certificate of 
deposit payable to the order of the depositor, or any 
other obligation it can assume. The object of certify- 
ing a check, as regards both parties, is to enable the 
holder to use it as money. The transferee takes it 
with the same readiness and sense of security that he 
would take the notes of the bank. It is available to 


him for the purposes of money. Thus it continues to 
perform its important functions, until in the course of 





business it goes back to the bank for redemption and 
is extinguished by payment. It cannot be doubted 
that the certifying bank intended these consequences, 
and it is liable accordingly. To hold otherwise would 
render these important securities only a snare and de- 
lusion.’’ 10 Wall. 647. See also United States Bank v. 
Bank of Georgia, 10 Wheat. 333. 

The plaintiff relies upon the cases of McCall v. Corn- 
ing, 3 An. 409, and Espy v. Bank of Cincinnati, 18 
Wall. 604, as conclusively settling the right to recover. 
Neither of these cases was like the one under consid- 
eration. In the case of McCall v. Corning et al.,a 
forged draft had been sold to Britton & Co., who trans- 
ferred it to Corning et al. before acceptance; they had 
parted with their money, not on the credit of the 
drawee’s acceptance, but on the faith they had in the 
drawer and the payee and indorser. 

In the case of Espy there was no written certifica- 
tion on the check. The cashier of the bank had ver- 
bally told the clerk of Espy, Heidelback & Co., the 
payee, that “it was all right; send it through the 
Clearing House.’’ In this connection the court used 
the following language: ‘‘It is also to be considered 
that the bank was not asked to certify it in the usual 
way by indorsing it good, and that the party who 
asked information was the one whose name was in the 
check as payee. We do not propose to decide here 
what would have been the legal effect in the present 
case if the bank officer had, under precisely these cir- 
cumstances, been requested to indorse the check as 
good, and had done so, affixing his name or his initials 
in the ordinary way.’’ 18 Wall. 619, 620. This ex- 
tract is sufficient to*show that the question involved 
in this case was not decided in Espy v. Bank of Cin- 
cinnati. 

The plaintiff also relies upon the case of The Marine 
National Bank v. The National City Bank, recently 
decided by the Court of Appeals of New York. That 
case differs from the present case in this: The party 
who had the check certified and to whom subsequently 
payment was made was the same whose name was in 
the check as payee. In the present case the Citizens’ 
Bank was not a party to the check. See also the cases 
of Furmers’ Bank v. Butchers’ Bank, 16 N. Y. 125; 
First National Bank v. Leach, 52 id. 350; Cooke v. State 
National Bank, id. 115. 

It is, therefore, ordered and adjudged that the judg- 
ment of the lower court be reversed, and that there 
be judgment in favor of the defendant, rejecting the 
plaintiff's demand, with costs. 

Mr. Justice Wyly dissents, and reserves the right to 
file his reasons. 

—_—_____—_ 
BOOK NOTICES. 


A Commentary on the Law of Agency and Agents. By Fran- 
op Saasten, LL. D. hiladelphia: Kay & Brother. 
876. 


NEW and original work on agency has been long 
a desideratum. The importance of this branch of 
law and the recent changes which have been made in 
it through the exigencies of modern civilization and 
business life, have jrendered annotations of the older 
works on agency incongruous and unsatisfactory addi- 
tions to the literature of the subject. The need of a 
more perfect and comprehensive presentation of this 
subject has been urged by the LAW JOURNAL on more 
than one occasion. Dr. Wharton has appreciated this 
want and has attempted to supply it— with what suc- 
cess we shall presently see. 
The first eleven chapters of the work are devoted to 
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a general exposition of the law of agency; the re- 
maining chapters treat of the topical divisions of the 
subject under such heads as ‘“‘ Attorneys at Law,”’ 
Auctioneers,”’ “‘ Bank Officers,” ‘‘ Brokers,” etc. Some 
large topics intimately connected with the law of 
agency have been designedly omitted, the author tells 
us, because they are ‘‘ virtually independent themes, 
for whose adequate discussion the present volume does 
not afford space.’’ The law of shipping, of partner- 
ship and insurance, for instance, isexcluded. We could 
have wished that in the great task of producing the 
‘book of the present,’ or the * book of the future,” 
on agency, attention could have been paid to the sub- 
jects omitted. A complete work on agency can scarcely 
be crowded into a volume of six hundred pages. The 
inadequate manner in which some of the matters con- 
nected with the main subject are passed over may be 
illustrated by section 347. This section is as follows: 
** Master not usually liable to servant for negligent act 
of fellow-servant, nor for such risks of service as ser- 
vant may be supposed to take on himself——As this 
point mostly occurs in suits by servant against mas- 
ter, and rarely in those of agent against princi- 
pal, it falls more properly within the province of 
another treatise where it is discussed at large.’’ The 
author here refers us to his work on ‘* Negligence.”’ 
It is quite true that the relation of master and servant 
has some peculiarities; but the relation is, neverthe- 
less, a species of the generic relation of principal and 
agent, and no work on the general subject of ‘“‘Agency”’ 
can be said to be at all complete which does not em- 
brace a thorough discussion of the liability of a mas- 
ter for injury received by the servant in the course of 
the employment. Again, by the recent English decis- 
ions, the formation of partnerships has been declared 
to be governed entirely by the law of agency; and the 
old rule that sharing in the profits of itself makes one 
a partner as to third persons, has been rejected. The 
new rule is that a partnership is a mutual agency, and 
that one is not a partner who is not an agent of, and a 
principal to, the other persons engaged in the busi- 
ness. This topic at least might, with great propriety, 
have been treated in these commentaries on agency. 
And while we would not be understood as suggesting 
that all the branches of the law involving the relation 
of principal and agent should be set forth at length in 
a treatise on ‘‘ Agency.’’ yet we confess our disap- 
pointment at not finding a more comprehensive dis- 
cussion of this great subject in a new work which, to 
be a worthy successor to that of Judge Story, should 
have been a full, complete and elaborate treatment of 
all branches of the subject in conformity with the 
latest phases of jurisprudence. 

But the principal errors of the present treatise are 
those of omission; and when we come to examine the 
positive merits of the book we find the same scholarly, 
thoughtful and philosophical presentation of the sub- 
ject, which characterizes the former works of the 
author. We like to read Dr. Wharton’s works as we 
would a treatise on the philosophy of the law or an 
essay on general jurisprudence. His style of expres- 
sion, his habits of thought, his studies, all fit him for 
the more theoretical and the Jess dramatic exposition 
of the subjects which he treats. The classical and his- 
torical aspects of Dr. Wharton’s treatises were never 
better illustrated than in the present. Chapter VI is 
entitled ‘‘ Negotiorum Gestio,’’ and in this chapter he 
vies with Story in the number and length of his Latin 
quotations. Chapter VII is entitled ‘‘ Causal Connec- 
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tion,” and the distinctions which the author makes 
therein would do credit to Leibnitz or Mill. 

As representing the higher departments of juris- 
prudence, the rationale of the law, its historical and 
scientitic aspects, we cannot value Dr. Wharton’s works 
too highly. The more accurate knowledge of the 
Roman law which the investigations and discoveries 
of the German jurists have aided in propogating, 
should also be spread in this country. There has been 
a decided revival of the classical spirit in jurispru- 
dence, within the last few years, in England. It will, 
however, be some time before the American profession 
are prepared for it. But Dr. Wharton’s theoretical, 
scientific and historical presentation of the subject of 
agency and other branches of the law will hasten the 
revival of the liberal studies in jurisprudence among 
us, and for this he deserves the thanks of a large por- 
tion of the profession. 


United States Digest. A Digest of Decisions of the Various 
Courts within the United States from the Earliest Period 
to the year 1870. By Benjamin Vaughan Abbott. First 
Series. Vol. XI. Boston: Little, Brown & Co. 


With the appearance of the eleventh volume of this 
great work the publishers are able to announce that 
volume XII will be ready during the present 
month; volume XIII in May, and volume XIV in 
June, the last-mentioned volume completing the 
work. The present volume carries the work through 
the subjects: *‘ Principal and Agent — Sales.” Among 
the more elaborate topics in this volume, the authori- 
ties upon which are collated, we notice the topic of 
‘Railroad Companies,’”’ occupying more than one 
hundred and forty pages of the book and more than 
two thousand sections. We have the same commen- 
dation to offer in regard to this volume which we have 
expressed in regard to the previous ones. It is agreat 
storehouse of adjudication. 

—_——____——. 
CORRESPONDENCE. 


“HER DEAREST FOE.” 


To the Editor of the Albuny Law Journal: 

An old subscriber wishes you to cite the authorities 
for the law laid down in your critic’s communication 
upon Mrs. Alexander’s ‘“‘ Her Dearest Foe,’’ p. 237 of 
your issue of April 1, 1876, that the execution of a sub- 
sequent will, without any proof of its contents, would 
establish the revocation of a former will. Please pub- 
lish your answer and list of authorities next week ? 

OLD SUBSCRIBER. 


(‘* The making of a new will purporting on its face to 
be the testator’s last will, and containing no reference 
to any other paper, and being a disposition of all the 
testator’s property, and so executed as to be operative, 
will be a revocation of all former wills, notwithstand- 
ing it contain no express words of revocation.”” Bou- 
vier’s L. D., Will, 9 and authorities cited. In ‘‘ Her 
Dearest Foe”’ there was evidence of all this, and the 
only thing of which there was no evidence was as to 
the quantities of the interests of the widow and cousin 
respectively, they being, except £500, the sole legatees. 
This is what was meant and expected to be understood 
by “the contents” of the will, the context calling for 
such understanding. If ‘‘Old Subscriber” means 
that those things of which there was manifest evidence 
were “‘contents,’’ we can only thank him for goring 
our very little bull with such a tenderly fine cambrie 
needle.—Ep. A. L. J.] 
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COURT OF APPEALS DECISIONS. 
HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, April 11: 
Motions denied with $10 costs— Sprague v. W. U. 
Tel. Co.—— Motions for reargument denied with 
costs — Ex’sior Pet. Co. v. Dayton. —— Motions denied 
without costs — Ross v. Hurd.— Judgments affirmed 
with costs — Hall v. Omaha National Bank; Simson 
v. Satterlee; Simson v. Simonson; The Evangelican 
Home v. The Buffalo Hydraulic Association; Shultz 
v. Crane; Kidd v. Bottum; Earl v. Peck. —— Judg- 
ment affirmed — Jacobowsky v. The People. —— Judg- 
ment reversed and new trial granted, costs to abide 
event — Woodgate v. Fleet; Reynolds v. Robinson.— 
Order affirmed and judgment for plaintiff on verdict 
with costs —Sims v. Brown. —— Order granting new 
trial reversed, and judgment for plaintiff on verdict 
with costs— Risley v. Smith. Appeals dismissed 
with costs of one appeal only — Vanderbilt v. Arm- 
strung (3 cases). —— Judgment reversed and new trial 
granted — McCourt v. People. —— Order affirmed and 
judgment absolute for defendants on stipulation with 
costs— People v. Horton.— Order affirmed with 
costs — People ex rel. Colegrove v. Green; People ex 
rel. Davies v. Green; People ex rel. Develin v. Asten; 
leople ex rel. Tytler v. Board of Revision, etc.; Peo- 
ple ex rel. Yelverton v. Green; in the application Pros- 
pect Park, etc., Railroad; People ex rel. Tone v. 
Green. —— Order modified so as to direct an alterna- 
tive mandamus to issue instead of a peremptory man- 
damus—People ex rel. Mott v. Board of Supervisors. —— 
Appeal dismissed with costs — Birdsall v. Strabridge. 
> 

NOTES. 

'‘YHE American Law Review for April is a number 
more than usually interesting. There are articles 
on “ The Repeal of the Bankrupt Act;” ‘‘The United 
States Courts and the New Court Bill;” ‘“ Primitive 
Notions in Modern Law;” and ‘“* The New Courts in 
Egypt.” The author of the first article says that “a 
good bankrupt law is a necessity in this country. If 
this law is repealed, another will be passed after an 
interregnum of assignments and preferences which 
will disgust the mercantile community. If the law is 
wisely amended, and remains a few years longer, it 
can never be repealed. In the article on the ‘‘ New 
Court Bill,”’ reference is had to the proposed United 
States Court of Appeal. We are sorry to find our con- 
temporary objecting to the construction of this court 
on the plan presented; but we believe we have hereto- 
fore answered every argument of moment advanced 
against it. The article on ‘Primitive Notions in 
Modern Law’”’ is an ingenious and scholarly produc- 
tion, showing how the ideas of liability for injaries 
have been transmitted to us from the past, in a form 
more or less modified. The account of the “ New 
Courts in Egypt’’ will amply repay perusal. The 
Khedive said, at the inauguration: ‘‘ This date will be 
a marked one in the history of Egypt, and will be the 

point of departure of a new era in civilization. 











Professor Theophilus Parsons is a promoter of the 
doctrines of the New Jerusalem Church, and, it seems, 
he varies his literary and professional labors in the law 
by an occasional excursion into the realms of mysti- 
cism. He has written a new book entitled ‘ Outlines 
of the Religion and Philosophy of Swedenborg,’’ which 
is described to be as “ full and satisfactory a summary 
of the Swedenborgian faith’’ as there is extant. —— 








In an article in the Independent on “* Congress and the 
Supreme Court,” the constitutionality and scope of 
the enforcement acts is considered. The following 
principles are laid down as having been settled by the 
opinions of the United States Supreme Court: 1. That 
under our duplicate system of government there are 
two kinds of citizenship—the one that of the United 
States and the other that of the State; 2. That the 
privileges and immunities which attach to these re- 
spective citizenships are different; 3. That the prohi- 
bitions of the Fourteenth Amendment forbidding the 
States to do the things named therein are addressed to 
the States, considered in their corporate and political 
character, and do not act upon the individual citizens 
composing the States; 4. That the right of voting is 
not a right which the constitution confers as an inhe- 
rent right of citizenship; 5. That the only guaranty 
which the Fifteenth Amendment furnishes is that the 
right of suffrage shall not be denied on account of 
race, color or previous condition of servitude; and, 6. 
That, subject to this single guaranty, the whole ques- 
tion of suffrage as to the persons who shall possess the 
right, and as to their protection in its exercise, is a 
matter that belongs exclusively to the States them- 
selves. 


It is announced that the counsel of Belknap in the 
impeachment trial will be Montgomery Blair, Jeremiah 
Biack and Matt. H. Carpenter, and that the counsel 
for the defense will, in the first instance, put in a de- 
murrer to the jurisdiction of the court of impeachment 
on the ground that Belknap was not a public officer 
when he was impeached by the House. —— The doc- 
trine of ‘“‘put yourself in his place’’ was curiously 
illustrated in the case of Fuchs who was convicted of 
the murder of Simmons in Brooklyn. Fuchs had 
testified that the reason why he committed the act 
charged was that he found Simmons in flagrante delicto 
with Fuchs’ wife. When the prisoner was asked why 
sentence of death should not be pronounced against 
him he said to the judge: ‘* What would you do were 
you in my place?”’ The judge smiled and made no 
reply. He then asked the prisoner whether he had 
any thing further to say and Fuchs answered that he 
would like to have his wife speak as to the truth of 
his assertion in regard to the circumstance preceding 
the killing. He then said he would like to know what 
the jury would do under like circumstances. The 
judge informed the prisoner that his last conundrum 
could not be answered as the jury had been discharged. 
Sentence of death was then pronounced. 


The New York Bar Association held a meeting on 
Tuesday evening. The Executive Committee reported 
the resignation of William C. Barrett, and recom- 


mended that, in view of recent developments, a spe- 
cial committee should be appointed to investigate the 
circumstances, and report the facts to the General 
Term of the Supreme Court, so that, if proper, he may 
be dismissed from the bar. B. F. Dunning, W. B. 
Darling and Joseph C. Jackson were appoiuted as such 
committee. Mr. Buell reported that action had been 
deferred by the Senate on the constitutional amend- 
ment consolidating the three principal courts in con- 
sequence of the opposition of the judges. On motion 
of Mr. De Witt, a resolution was adopted that the As- 
sociation draft a bill for presentation to the Legisla- 
ture making it a felony for any trustee to misappro- 
priate the funds of his trust or to invest them in any 
securities except those permitted by the Legislature 
of the State of New York. The following committee 
was appointed to investigate the operations of the 
sheriff’s office: Charles H. Phelps, D. B. Eaton, Ber- 
nard Raelker, Thomas H Hubbard and F. R. Condert. 
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ALL communications intended for publication in the 
Law JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 
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CURRENT TOPICS. 


| are Committee of the Bar Association appointed to 

investigate the charges against Charles O’Conor, 
reported on Tuesday evening, that there were no 
matters before them to consider except what Mr. 
O’Conor himself had presented, and no accusers, 
and they did not advise the constitution of any tribu- 
nal for the purposes of investigation. The report 
of this committee was objected to quite vehemently 
by Mr. O’Conor. He demanded the fullest investi- 
gation, and said that he thought it was for the in- 
terest of the profession that the matter should be 
thoroughly looked into, The report of the commit- 
tee recommended that Mrs. Forrest be invited to 
make a communication on the subject to the Bar 
Association. Mr. O’Conor objected to having the 
Association call upon Mrs. Forrest to bring charges 
against him. He said that his controversy was with 
the newspapers which had printed the charges. 
After much discussion which, as far as we can learn, 
was largely confined to Mr. O’Conor himself, a 
resolution was passed by the Bar Association where- 
by a new Committee was appointed to ‘‘ investigate 
the charges referred to in Mr. O’Conor’s statement, 
and to invite the accusers before them.” 


Lawyers are notoriously inexact and careless in 
keeping their own accounts. Mr. O’Conor seems to 
be an exception, or possibly he has had the assist- 
ance of an extremely mathematical managing clerk. 
We find in his account against Mrs. Forrest that he 
charges the lady with $2.86 for several years’ inter- 
est on $7 paid for a copy of an opinion; and with 
$1.02 interest on $4.41 for ‘‘cash, postages, etc.”’; 
and with $1.45 interest for one month on $250 paid 
for counsel; and with twenty cents interest on 
$7.50 paid for printing points! After this exhibi- 
tion of thrift and exactness, how can Mr. O’Conor 
claim to have been ‘‘ disinterested” in his conduct of 
Mrs. Forrest’s case? But who would have suspected 
such shop-keeping care in the descendant of the 
Irish Kings? 


No one denies Mr. O’Conor’s right to demand pay 
in the Forrest case. The question is, did he sanc- 
tion the belief, which undoubtedly obtained, that he 
was working gratuitously? Mr. O’Conor claimed at 
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the time to have been acting ‘‘ disinterestedly,” and 
on account of this ‘‘ disinterestedness” allowed 
himself to be presented with a silver vase from 
thirty ladies of New York, and with a silver pitcher 
from his professional brethren. The thirty ladies 
in the presentation letter spoke of his “noble con- 
duct,” his ‘‘generous espousal” of his client’s 
cause, and his “chivalrous defense” of the weak. 
It is apparent that the writers supposed that Mr. 
O’Conor had been working gratuitously. This was 
in 1852. What said Mr. O’Conor in reply? Did he 
undeceive the thirty confiding ladies? Oh, no. He 
took the vase, and wrote a letter. In the letter he 
modestly insisted that any of his ‘‘ peers at the Bar 
would have assumed the office and deemed it, as I 
did, a boon rather than a burthen.” Of the result he 
says, it ‘‘was ample reward for whatever of labor de- 
volved upon me, yet I most gratefully accept the un- 
hoped for addition now so delicately tendered.” In 
the presentation address accompanying the silver 
pitcher, Mr. Lord said Mr. O’Conor had “ fulfilled 
with success that office of the profession which allies it 
to chivalry,” and alluded to his ‘‘ disinterestedness.” 
What did Mr. O’Conor say to this? Did this Bay- 
ard confess that he was a mere mercenary, and pro- 
test that he expected to be paid for tilting his chiv- 
alric lance at the vociferous Mr. Forrest? Oh, no. 
He took the pitcher, also, bearing the arms of his 
royal Irish ancestors, and inscribed with their 
motto, “From God cometh the succoring cham- 
pion,” and bearing a further inscription attesting 
his ‘‘ zeal, disinterestedness, etc.” And then he 
beautifully observed: ‘The Bar has ever devoted 
itself with courage and disinterestedness to the defense 
of the feeble and oppressed. It was my good fortune 
to be selected on an exciting occasion to evemplify 
the fact, and my whole merit consists in this: that I 
did not fail in a duty which the first rule of our pro- 
Session rigidly exacts from all its members.” Will 
this exact, severe, and rigid gentleman, this royal 
Milesian Cato, who has arraigned the Court of Ap- 
peals of this State for corruption, now proffer some 
parol evidence in explanation of these writings? 
We would suggest a letter to Judge Davis, or an 
extra edition of Harper’s Weekly prepared by Mr. 
Albert G. Browne, Jr. We await the explanation 
in breathless suspense. 


In a recent case brought against the Elevated 
Railroad Company in New York city, for an in- 
junction restraining the erection of turnouts in front 
of the plaintiff's premises, the following constitu- 
tional amendment was considered: Section 17 of 
art. III of the Amended Constitution states that 
‘no act shall be passed which shall provide that 
any existing law, or any part thereof, shall be made 
or deemed a part of said act, or which shall enact 
that any existing law, or any part thereof, shall be 
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applicable, except by inserting it in such act.” The 
present act relating to the Elevated Railroad Com- 
pany, and under which the company proceeds, was 
passed after the adoption of the Amended Consti- 
tution, and provides that certain previous acts shall 
be deemed parts thereof, without inserting them in 
full. Chief Justice Daly holds that this renders the 
later act unconstitutional. This is a most important 
decision under the Amended Constitution. 


The Supreme Court of Kansas in Davenport v. Ogg 
has decided an interesting question as to the effect 
of the disobedience of a witness to an order 
to retire from the court-room, pending the tak- 
ing of testimony of other witnesses. At the 
commencement of the trial in this case, an order 
was made by the court below excluding from the 
court-room during the trial all the plaintiff's wit- 
nesses, except such witnesses as might be called in 
at any time for examination, During the trial, one 
of plaintiff's witnesses came into the court-room, in 
violation of the order, and beard all the evidence in 
chief of another witness of the plaintiff. After- 
ward, the plaintiff offered to introduce this wit- 
ness, but the defendant objected on the ground that 
he had violated the order. The testimony of the 
witness was excluded solely on the ground of diso- 
bedience to the order. But the Supreme Court held 
that this was error; that the testimony of the witness 
should have been received, and should have been 
allowed to go to the jury; but that the conduct of 
the witness might also have been shown to the jury 
for the purpose of affecting his credibility. In 2 Phil- 
lips on Ev., 5th Am, Ed., 744, it issaid: ‘‘If a wit- 
ness, who has been ordered to withdraw, continues 
in court, it was formerly considered to be in the 
judge’s discretion whether or not the witness should 
be examined. But it may now be considered as set- 
tled, that the circumstance of a witness having re- 
mained in court in disobedience to an order of with- 
drawal, is not a ground for rejecting his evi- 
dence, and that it merely affords matter of observa- 
tion.” 


Is a lady in a crowded street car, when compelled 
to stand, bound to hold on to the straps?) That was 
the question which the Court of Common Pleas of 
Philadelphia had to answer a few days since in 
Whipple v. Street Railway Co. Plaintiff, a lady about 
thirty years of age, entered a crowded street car; 
she was compelled to stand in the passage-way, and 
for protection, instead of holding by the straps, 
she held the hands of a lady friend who was seated 
immediately in front of her. When the car reached 
a certain point it was so carelessly driven against a 
bumper that plaintiff was thrown on her face on the 
floor of the car, and her knee was fractured. The 
main point of defense was, that as plaintiff assumed 





the risk of standing in a crowded street car, she 
was bound to hold on to the straps suspended from the 
roof of the car, and thus protect herself from sud- 
den jolt or jar. The plaintiff contended that whilst 
the straps were within convenient reach for a man of 
the same height, yet, that owing to woman’s physi- 
cal formation and to her mode of dress, it would be 
exceedingly troublesome, injurious to her dress, and 
physically painful for her to do so. The judge 
charged the jury that if plaintiff with ordinary con- 
venience could reach the straps and hold on to them, 
she was bound to do so, but if she could not, she 
was of course not so bound. The jury it seems 
found that it was not convenient for the plaintiff to 
hold on to the straps, and they gave her a handsome 
verdict of $5,500, which the Court of Common Pleas 
refused to set aside. 


The report of the Committee of the New York 
Bar Association relating to the formation of a 
State Bar Association has been adopted. The report 
shows that the main difference of opinion is with 
reference to the question as to whether the State 
Association shall be composed of delegates from 
local Bar Associations, or of members generally, 
irrespective of their connection with such local 
societies. We have always been in favor of the 
plan of first forming local associations, and then 
procuring the appointment of delegates from such 
But we would not be strenuous about 
the modus operandi. The main point is to establish 
the proposed State Association ; and if it is composed 
of representative men of the profession, it will be 
of great benefit and influence, no matter how it is 
constituted. The report of the committee recom- 
mends that the Bar Association issue invitations to 
lawyers in the several judicial districts to meet and 
appoint delegates to a convention to be held for the 
purpose of organizing the State Association. The 
New York committee on a State Bar Association has 
power to carry forward the preliminary plans for 
the organization of the proposed association, and 
we hope that the movement will not languish for 
want of interest among the profession in other parts 
of the State. 


associations. 


The duties of a judge in charging a grand jury 
are apparently of a most uncertain character. The 
English Shipping Act occasions the judges much 
trouble because it alters the rules of evidence in 
criminal cases and makes the owner of an unsea- 
worthy ship liable to indictment whether he had 
knowledge of the dangerous character of the vessel or 
not. Justice Brett, in the case of the English Ship- 
ping Act, adopted the proper course in saying to the 
grand jury that, whatever might be thought of the 
wisdom or expediency of the act, the legislature had 
passed it, and they were bound to obey it and to do 
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their part in the punishment of its violators. It is 
a great pity that the Constitution of England has 
never been written; there would then be some 
chance for persons indicted under this Act to plead 
its unconstitutionality. But in America we have 
the advantage of a written Constitution, and the 
accused can as easily object to the constitutionality 
of the statute under which he was indicted as to 
any other matter. Our judges have sometimes gone 
so far as to charge grand juries that such and such 
a law was unconstitutional, ‘and that they need find 
no indictments under the law. But this is a very 
objectionable proceeding. The proper way seems 
to be to allow the grand jury to bring in the indict- 
ment and have the constitutionality of the statute 
in question tested in the ordinary way, and after 
argument in court — unless the statute has already 
been declared void by a court whose authority must 
be everywhere recognized. The judge charging the 
grand jury would seem to have no authority, of his 
own, to declare a statute void, and to direct the 
grand jury to find no indictments under it. 


—_—_~_>—__—. 
NOTES OF CASES. 


T Supreme Court of Louisiana, in Laicher v. 

New Orleans, Jackson and Great Northern R. R. 
0o., 1 La. Law Jour. 120, has decided an interesting 
question in the law relating to contributory negli- 
gence, The action was brought to recover damages 
for injuries to plaintiif’s son received while walking 
on a railroad track. The person injured was about 
twenty years of age, and was very deaf; he was 
walking on the railroad track outside the rails, step- 
ping from one crosstie to another; a train approach- 
ing from behind, which he did not hear, struck him, 
producing the injury complained of. The court 
held that there was negligence on the part of the 
young man in walking along the crossties and taking 
no care to look back; and that, as he was deaf, it 
was particularly careless for him to expose himself 
to the danger of being run over. It was further 
held that, conceding that there was a want of proper 
prudence and care on the part of the employees of 
the railroad company in not giving the usual signals 
of the approach of the train, still the negligence of 
the plaintiff's son precluded the right of recovery. 
In the court below the plaintiff obtained judgment 
for $2,000. This judgment was reversed on appeal, 
the court holding that contributory negligence was 
established by the evidence. 





The constitutionality of ‘‘local option” laws was 
considered by the Court of Appeals of Maryland, in 
Fell v. State, to appear in 41 Md. Reports. The stat- 
ute in question provided that the voters of the sev- 
eral election districts in certain counties should cast 


their ballots “for” or ‘‘against”’ the sale of spirit- 
uous or fermented liquors, If a majority should be 
obtained in any district against such sale, then per- 
sons afterward selling such liquors in that district 
should be liable to a specified penalty. Bartol, J., 
who delivered the opinion in this case, holds that the 
statute is constitutional. He also used the follow- 
ing language: ‘‘ There can be no question of the 
power of the legislature to fix the time when a law 
shall go into effect. Nor can it be doubted that the 
legislature has power to prohibit the sale of spiritu- 
ous or fermented liquors in any part of the State; 
notwithstanding a party to be affected by the law may 
have procured a license, under the general license 
laws of the State, which has not yet expired. Such 
a license is in no sense a contract made by the State 
with the party holding the license. It is a mere 
permit, subject to be modified or annulled at the 
pleasure of the legislature, who have the power to 
change or repeal the law under which the license 
was granted. Purkinson v. State, 14 Md. 185.” 
There are a number of decisions on the constitution- 
ality of the ‘‘ local option” statutes, some holding 
that such laws are valid, and others that they are 
not valid. We find the usual diversity of opinion 
among the courts in different States. In Iowa and 
California local option laws have been declared 
unconstitutional. State v. Weir, 11 Am. Rep. 115; 
33 Iowa, 134; Hx parte Wall, 10 Alb. Law Jour. 
284. In New Jersey and Pennsylvania, such laws 
have been declared constitutional. State v. Court 
of Common Pleas, 13 Am. Rep. 422; 36 N. J. 72; 
Locke's Appeal, 72 Penn, St. 491; 13 Am. Rep. 716. 
See on this subject, Commonwealth v. Dean, 110 
Mass, 537. 





What constitutes ‘‘ fixtures” is often a perplexing 
question. In Jarecki v. The Philharmonic Society, 
6 Pitts. Leg. Jour. (N. 8.) 134, the Supreme Court 
of Pennsylvania held that gas fixtures as distin- 
guished from gas fittings are not subject to mechan- 
ic’s lien, and do not belong to the building, and, 
therefore, do not pass to the purchaser of a house. 
Sharswood, J., said: ‘*Houses are considered as 
finished by the builders when the gas fittings are 
completed. The fixtures are put up in more or less 
expensive style, according to the taste and means of 
the persons who mean to occupy them, whether as 
tenants or owners. If the tenant puts them in, it is 
not denied that as between him and the landlord 
they are his and he may remove them, or they may 
be sold as his personal property, on an execution by 
the sheriff. No doubt the owner, if they beloag to 
him, often sells them with the house. They adi 
more to the value of the houses than they would be 
worth if removed. But if there is no agreement to 
sell the house as it is —fixtures and all—the pur- 





chaser is not entitled to them,” 
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DANIEL WEBSTER. 


AT any time during the last forty ,years, a vast 

majority of Americans, if asked who is the 
greatest lawyer, orator, and statesman that our 
country has produced, would unhesitatingly have 
pronounced the name of Daniel Webster. It is by 
no means certain that forty years hence the same 
answer will be returned, not because there is any 
danger that his place can be usurped, but because 
of the transitoriness of human fame. Although Web- 
ster died less than a quarter of a century ago, his 
fame is already becoming somewhat traditional. 
No life is more worthy the study of American 
youth, none more deserving the review of lawyers, 
than his. 

Webster was born among the granite hills of New 
Hampshire, in 1782. His father, a poor and strug- 
gling farmer, was a man of superior character and 
talents, who had served with distinguished honor 
under Amherst and Wolfe, and through the Revoiu- 
tion, and eventually became a judge. Daniel, the 
youngest of several sons inheriting the father’s tal- 
ents and stern virtues, was a feeble child, too weak 
for farm work, and only fit to be sent to school. 
One of bis brothers jestingly said that his father 
had to send Daniel to school to make him equal to 
the rest of the family. These early opportunities 
were scant. He relates that in his boyhood he had 
a pocket-handkerchief, with the Federal Constitution 
printed on it. This he then read, and he says, ‘I 
have known more or less of it ever since.” But in 
1796 Daniel was taken by his father to the Exeter 
Academy. Here he made excellent progress, in 
every thing except declamation. He himself says: 
‘¢ There was one thing I could not do. I could not 
make a declamation. I could not speak before the 
school. Many a piece did I commit to memory, and 
recite and rehearse in my Own room, over and over 
again; yet when the day came, when the school 
collected to hear declamations, when my name was 
called, and I saw all eyes turned to my seat, I could 
not raise myself from it. Sometimes the instructors 
frowned, sometimes they smiled. Mr. Buckminster 
always pressed and entreated most winningly that I 
would venture. But I never could command sufli- 
cient resolution.” Later his father was able to send 
him to college. ‘‘I remember,” he says, ‘‘ the 
very hill which we were ascending, through deep 
snows, in a New England sleigh, when my father 
made known this purpose to me. I could not 
speak. How could he, I thought, with so large a 
family and in such narrow circumstances, think of 
incurring so great an expense for me. A warm 
glow ran all over me, and I laid my head 6n my 
father’s shoulder and wept.” And again: ‘‘Ex- 
cellent, excellent parent! I cannot think of him, 
even now, without turning child again.” His col- 
lege course does not seem to have been distinguished. 





He says, ‘‘ owing to some difficulties, hac non memi- 
nisse jucat, I took no part in the commencement ex- 
ercises.” After graduation at Dartmouth, Daniel 
studied law, and taught school. Among his 
pupils once for a few weeks was Edward Everett. 
In 1804, he studied law a few months in the office 
of Governor Gore, at Boston. This was the turn- 
ing point in his life. His father, who had been 
made one of the common plea judges, had procured 
for Daniel the clerkship of that court. The salary 
was about fifteen hundred dollars, and the judge 
had looked forward to it for his son. It 
offered to Daniel a good living, and the means of 
assisting his father, and he had made up his mind 
to accept it, but he was dissuaded by Mr. Gore. 
This determination was a great disappointment to 
his father, but he submitted. His son’s first argu- 
ment was made before him, but he did not live to 
hear another. On account of his father’s age and 
infirmities, Webster settled near him at Boscawen. 
Subsequently he removed to Portsmouth. Here he 
rose rapidly, pitted against Jeremiah Mason. He 
says he was never junior counsel more than ten or 
twelve times. It is scarcely necessary to trace his 
career. Chosen to Congress in 1812, his first speech 
took the House by surprise, and Chief-Justice Mar- 
shall then predicted his great future. Removing to 
Boston he became the leader of the Massachusetts 
Bar, and of the National Bar, and the greatest of 
Senators. But although he was for many years the 
representative man of his country, and the most in- 
fluential citizen of America, yet the Presidency was 
denied him, and he lived to see it filled by such 
men as Harrison, Tyler, Polk, Taylor and Fillmore. 
Under two of these Presidents he served as Secre- 
tary of State, and proved that the servant is some- 
times greater than his lord. Throughout his life he 
was the oracle of the greatest occasions in Faneuil 
Hall, in the Capitol, and in the Supreme Court. He 
died in 1852, having suffered the mortification of 
seeing General Scott nominated for the Presidency 
by his party, but too soon to witness his overwhelm- 
ing defeat by General Pierce. 

Webster was not a learned lawyer in the sense in 
which Parsons, Story, and Kent were learned lawyers. 
He had laid solid foundations of legal knowledge, 
but he had not built upon them so loftily as these 
great lawyers had. No one knew this better than 
himself. He writes: ‘‘I believe the truth may be, 
that I have mixed up so much study of politics with 
my study of the law, that though I may have some 
respect for myself as advocate, and some estimate of 
my own knowledge of general principles, yet am 
not confident of possessing all the accuracy and pre- 
cision of knowledge which the bench requires.” 
But in the analysis of human motives and the knowl- 
edge of human nature, and in the discussion of 
constitutional and fundamental questions which un- 
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derlie governments and society, he towered above 
every other lawyer who has lived. He needed no 
precedents. He was an advocate who made the 
law for which he spoke. Even such a man as Mar- 
shall yielded to him here, and the great Chief Jus- 
tice’s opinion in the Dartmouth College case is Web- 
ster’s argument reiterated. The same is true of the 
Steamboat case, where he inoculated the court with 
the idea that the commerce of this country is a unit. 
These powers gained him the titles of “the great 
expounder,” and ‘‘ the constitution’s defender.” 
The oratory of Webster changed the taste of his 
times. It created a new school of oratory, which 
we call ‘‘ Websterian.” Compared with Wirt’s and 
Pinkney’s, it is like St. Peter’s church opposed to 
the Milan Cathedral. It has none of Wirt’s senti- 
mentality, nor of Pinkney’s frigid classicality. Be- 
tween the school that went out with the latter ora- 
tors, and that which came in with Webster, there is 
the same difference as that between a statue by 
Canova and an antique. In the former the skeleton 
is perfectly concealed by the softness of the integu- 
ment; in the latter the anatomy is apparent under- 
neath. Webster was as incapable of ‘* Who is 
Blennerhasset,” and the classical personification of 
the ship Nereide, as Wirt and Pinkney were incapa- 
ble of ‘‘ Sink or swim,” “ Venerable men,” or ‘*‘ When 
my eyes shall be turned to behold.” The latter are 
the greater and better. Kent wrote to Webster on 
his address on the death of Story: ‘‘I admire your 
style of address. It is stringent and terse, simple 
and strong. It is the severe simplicity and strength 
of Demosthenes, and not the art and elegance and 
copia verborum of Cicero. The latter was the char- 
acteristic of the speeches and writings of our friend 
Story. But yours is the better model for a great 
political speaker.” Some allowance must be made 
for the patriotic partiality of the American, whose 
blood glows and whose eyes moisten at the perusal 
of Webster’s addresses. But after all due allow- 
ance, it seems to us that his style was perfec- 
tion, and that every other orator, ancient or mod- 
ern, suffers in comparison with him in this regard. 
We may read a few passages of Demosthenes and 
Cicero, but who can conscientiously say that he ever 
read an entire oration of either, or ever read one 
twice? The same is true of all the moderns except 
Erskine and Burke, who may be read over and over 
again. Everettsays: ‘‘ Certainly no compositions 
in the English tongue can take precedence of those 
of Burke, in depth of thought, reach of forecast, or 
magnificence of style. I think, however, it may be 
said, without partiality, either national or personal, 
that while the reader is cloyed at last with the gor- 
geous finish of Burke’s diction, there is a severe 
simplicity and « significant plainness in Webster’s 
writings that never tires.” Of Erskine it may be 


said that he is more theatrical and less weighty than 





Webster, and that his taste and judgment are not 
so excellent. Burke’s imagination, Erskine’s nobil- 
ity, Chatham’s power, and Everett’s harmony, were 
all embraced in this mighty man. There is no re- 
cipe for a style like Webster’s, but it is noteworthy 
that he loved Saxon words, and laid it down as a 
Tule, ‘‘to use no word which does not suggest an 
idea, or modify some idea already suggested.” 

Some orators are listened to with delight, some 
with astonishment, and some with conviction. Wirt 
belonged to the first class, Pinkney to the second, 
and Webster was monarch of the last. Among 
American orators there have been Mercurys, there 
have been Apollos, but there has been only one Jove. 
Daniel Webster occupies that supreme position. In 
the senate, in the courts, and on the hustings, it 
was the same, It would be tedious to quote the trib- 
utes to his magical power, but in a recent publica- 
tion we find an interesting description of his man- 
ner, and its effect upon one of the best critics whom 
our country has known. Ticknor, in his Life and 
Letters, thus describes him in the oration on Adams 
and Jefferson: 


“Mr. Webster stvod forward on an open stage, alone 
in the midst of the subdued multitude, and spoke 
without hesitation, and with unmitigated power, for 
an hour and fifty minutes, hardly once recurring to his 
notes, which lay on the table behind him, and then 
rather to make a pause than to refresh his recollec- 
tions. The tone of the great body of the discourse 
was solemn and elevated, and though at intervals a 
murwur of applause and excitement ran through the 
crowd, it was immediately hushed by the very occasion 
itself, and by the grave expression of the speaker’s 
countenance and manner: and all became as silent as 
death. But at the conclusion he forsook this tone, 
and addressed the people on the responsibility that 
rests with the present generation, as heirs to those 
who achieved our independence for us, and on the 
hopes and encouragements we have to perform boldly 
and faithfully the duties that have fallen upon us; so 
that when he ended, the minds of men were wrought 
up to an uncontrollable excitement, and then follow- 
ed three tremendous cheers, inappropriate indeed to 
the occasion, but as inevitable as any great movement 
of nature.”’ 


The same writer, speaking of the Plymouth ora- 
tion, says: ‘‘I was never so excited by public 
speaking before in my life. Three or four times I 
thought my temples would burst with the gush of 
blood ; for after all, you must know that I am aware 
it is no connected and compacted whole, but a col- 
lection of wonderful fragments of burning elo- 
quence, to which his manner gave tenfold force. 
When I came out I was almost afraid to come near 
to him. It seemed to me that he was like the mount 
that might not be touched, and that burned with 
fire.” John Adams wrote to Webster on this occa- 
sion: ‘‘Mr. Burke is no longer entitled to the 
praise—the most consummate orator of modern 
times. * * * This oration will be read five hun- 
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dred years hence, with as much rapture as it was 
heard. It ought to be read at the end of every 
century, and indeed at the end of every year, 
forever and ever.” The best description of his 
forensic manner is found in Choate’s account of his 
argument in the Dartmouth College case: 

“Mr. Webster entered on his argument in the calm 
tone of easy and dignified conversation. His matter 
was so completely at his command, that he scarcely 
looked at his brief, but went on for more than four 
hours, with a statement so luminous, and a chain of 
reasoning so easy to be understood, that he seemed to 
carry with him every man of his audience, without the 
slightest effort or weariness on either side. It was 
hardly eloquence in the strict sense of the term— 
it was pure reason. Now and then, for a sentence or 
two, his eye flashed, and his voice swelled into a bolder 
note as he uttered some emphatic thought, but he in- 
stantly fell back into the tone of earnest conversation 
which run throughout the great body of his speech.” 

How different this from the misplaced vehemence 
of Pinkney! It is worthy of note that Webster was 
thirty-six years old when he made this argument; 
thirty-eight when he delivered the Plymouth Ora- 
tion; forty-three at the laying of the corner-stone 
of the Bunker Hill monument ; forty-four at the 
death of Adams and Jefferson; forty-eight at the 
reply to Hayne, and the White murder trial; sixty- 
two at the argument of the Girard will case. 

Webster’s presence and declamation were magni- 
ficent. He was certainly the most imposing man of 
his time in his physical appearance. He once 
proved to a friend, by playful ratiocination, that he 
was the handsomest man in New England. He said 
he was the handsomest man in Scollay’s building, 
the handsomest building in Tremont street, the 
handsomest avenue in Boston, the handsomest city 
in New England, ergo he was the handsomest man 
in New Englad; g. e. d. He certainly was not a 
handsome man; but he was tall, with a chest like a 
Hercules, a magnificent head, with beetling brows, 
and cavernous melancholy black eyes of the most 
searching and significant expression. No other hu- 
man eye was ever like his; it was the window 
through which a superhuman soul, chained for a 
time within a mortal’s frame, looked out on men. 
His mouth was sweet and mobile. Every movement 
was dignified and unconstrained. His gestures 
were grand and sweeping,— no petty tricks or man- 
nerism about them. His utterance was deliberate 
and dignified. And his voice was one of the nob- 
lest organs ever bestowed on an orator — deep, rich, 
harmonious, flexible, and of tremendous power, 
capable of a great variety of expression, and always 
managed in a manly and natural manner. It is 
singular how few of the greatest orators have had 
good voices or graceful gestures. Burke, Fox, Pitt, 
Pinkney, were all faulty in these respects, but Web 
ster’s manner combined the energy of Chatham with 
the elegance of Everett, and the mixture was better 
than either. 








It is always a curious inquiry, how much of a 
great orator’s efforts is extemporaneous? We may 
be sure that all the best passages in oratory, if not 
actually committed to writing beforehand, were the 
result of careful forethought and pre-arrangement. 
Webster simply avowed that the wonderful speech 
which he put into the mouth of John Adams (and 
which many at the time thought a quotation), was 
written out by him in his study the day before the 
delivery of the oration. He also tells us that he com- 
posed a great portion of his first Bunker Hill ora- 
tion while angling waist-deep in the Marshpee 
river. His son Fletcher relates an amusing corrobo- 
ration of this confession. He says: 

“(I followed him along the stream, fishing the holes 
and bends which he left for me; but after awhile began 
to notice that he was not so attentive to his sport, or 
so earnest as usual. He would Jet his line run carelessly 
down the stream, or hold his rod still while his hook 
was not even touching the water; omitted trying the 
best places under the projecting roots of the pines, and 
seemed indeed quite abstracted and uninterested in 
his amusement. This of course caused me a good deal 
of wonder, and after calling his attention once or twice 
to his hook hanging on a twig, or caught in the long 
grass of the river, and finding that after a moment’s 
attention he relapsed again into his indifference, I 
quietly walked up near him, and watched. He seemed 
to be gazing at the overhanging trees, and presently 
advancing one foot, and extending his right hand, he 
commenced to speak, ‘ Venerable men,’ etc.” 

Thus in oratory as in every thing else genius is 
labor. The art is in not having the labor apparent. 
Some oratory ‘‘ smells of the lamp,” but such was 
not Webster’s. The inspiration of the moment may 
add a new grace to the carefully formed conception, 
just as excitement lends a flush to the cheek of 
beauty. It is the scent of the rose, the prismatic 
flash of the diamond; but what patient forces join 
to make the flower and the gem! So inspiration 
alone will not make an orator. Webster had these 
inspirations, as sublime as those of the Sibyl. Thus, 
the apostrophe to Warren, commencing, ‘‘ But ah! 
Him!” was probably composed while he was fish- 
ing, as his son relates, but in the heat of delivery 
the orator’s grammatical construction deserted him, 
for in the midst of the passage he abandons the 
third person, and addressing himself directly to the 
great martyr, exclaims, ‘‘ how shall I struggle with 
the emotions that stifle the utterance of thy name!” 
So too the peroration of the Dartmouth College ar- 
gument was a very different thing in its overpower- 
ing pathos from the dry and concise sentences as 
they stand upon the printed page. 

Webster's legal arguments, with a few exceptions, 
are very drily and briefly reported. The argument 
in the case of People v. Knapp, is elaborately and 
satisfactorily reported, and our profession will read 
and re-read it with constantly increasing admira- 
tion. With the exception of a few of Erskine’s, 
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there is nothing that will bear any comparison with 
it. The noble argument in the Girard Will case is 
also adequately reported, and indeed was prepared 
for circulation by Webster himself, shortly after its 
dek.very, at the request of many clergymen and oth- 
ers. But in the Dartmouth College and Steamboat 
cases, we have nothing but the dry bones, the ana- 
tomy,— perfect and well articulated skeletons, to be 
sure, but lacking the flesh, blood, and life with 
which the master endowed them. It is almost 
amusing to read the peroration of the Dartmouth 
College case, as published in Webster’s works, so 
concise, so unornamented, so destitute of all personal 
allusion, and then to read the same thing as thus 
described by Choate in his Eulogy: 


“This, sir, is my case. It is the case not merely of 
that humble institution—it is the case of every elee- 
mosynary throughout our country — of all those great 
charities founded by the piety of our ancestry to 
alleviate human misery, and scatter blessings along the 
pathway of life. It is more! It is in some sense the 
case of every man among us, who has property of 
which he may be stripped, for the question is simply 
this: ‘Shall our State legislatures be allowed to take 
that which is not their own, to turn it from its origi- 
nal use, and apply it to such ends or purposes as they 
in their discretion shall see fit?’ Sir, you may destroy 
this little institution; it is weak; it is in your hands! 
T know it is one of the lesser lights in the literary hori- 
zon of our country. You may putit out. But if you 
do so, you must carry through your work. You must 
extinguish, one after another, all those great lights of 
science, which for more than a century have thrown 
their radiance over our land! It is, sir, as I have said, 
asmall college. And yet there are those who love it.”’ 
(Here the feelings which he had thus far succeeded in 
keeping down, broke forth; his lips quivered ; his firm 
cheeks trembled with emotion; his eyes were filled 
with tears; his voice choked, and he seemed struggling 
simply to gain that mastery over himself which might 
save him from an unmanly burst of feeling. I will not 
attempt to give you the few broken words of tender- 
ness in which he went on to speak of his attachment 
to the college; the whole seemed to be mingled 
throughout with the recollections of father, mother, 
brother, and all the trials and privations through 
which he had made his way into life. Every one saw 
that it was wholly unpremeditated, a pressure on his 
heart, which sought relief in words and tears.) ‘ Sir, I 
kuow not how others may feel,’ (glancing at the oppo- 
nents of the College before him), ‘ but for myself, when 
I see my alma mater surrounded like Cesar in the Sen- 
ate House, by those who are reiterating stab upon stab, 
I would not for this right hand, have her turn to me, 
and say, ‘et tu quoque, mi fili!’”’ 


Choate beautifully describes this memorable 
scene, — the majesty, reason, and pathos of the ora- 
tor; the eager and tearful attention of the judges; 
Story sitting hour after hour, pen in hand, but so 
absorbed that he took not a single note; and the 
prolonged and death-like stillness of the court-room 
after the speaker had ceased. 


(To be concluded.) 





MECHANICS’ LIEN. 


N McMurray v. Brown the United States Supreme 
Court decided an important question in the law 
relating to mechanics’ lien. By the United States 
Statutes (11 Stats. at Large, 376) it was provided that 
mechanics or other persons who, by virtue of any con- 
tract with the owner of any building, or with the 
agent of such owner, have, since the second of Feb- 
ruary, 1859, performed labor exceeding the value of 
twenty dollars upon such building, or have furnished 
materials, engines or machinery exceeding that value 
for the construction or repairing of such building, shall, 
upon filing the notice prescribed in the second section 
of the lien act of that date, have a lien upon such build- 
ing and the lot of ground upon which the same is 
situated, for such labor done or materials, engines or 
machinery furnished. This case arose in the District 
of Columbia. 

Building materials were furnished by complainant 
toa married woman, by virtue of a verbal agreement 
between him and the husband of the respondent, act- 
ing as her agent. The respondent owned the lots on 
which the buildings were erected. The main defense 
was that a special contract was made, whereby the 
complainant agreed to furnish materials and the re- 
spondent agreed to convey to complainant one of the 
buildings in payment for the materials, etc. It was 
contended that this special contract defeated the lien. 
Upon this point the Court, CLirrorp, J., delivering 
the opinion, said: 

The theory is that the materials having been fur- 
nished upon the verbal contract set out in the bill of 
complaint, that he, the complainant, should furnish 
the materials, and that she, the respondent, should 
convey lot 37 to him in payment for the same, that 
that contract creates no lien, as the materials were 
furnished solely upon the faith of the special agree- 
ment; but the record shows that her agent, who made 
the contract, persuaded the complainant to wait for the 
conveyance until all the materials had been furnished, 
and that he, the agent, then refused to make the 
conveyance. Instead of doing as he agreed, having 
received an offer of fifteen cents per foot for the lot 
more than the complainant was to allow, he, the agent, 
promised to pay the complainant the money for the 
materials but failed to make good his promise in that 
regard. 

Both houses were completed, and the proof is that 
the complainant furnished all the lumber and nearly 
all the bricks for the purpose, and that he has received 
no payment for the materials. On the other hand it 
appears that the respondent has sold one of the houses 
for six thousand dollars, and that she and her husband 
were living in the other. 

Other defenses failing, her proposition now is that 
where there is a special contract between a mechanic 
and the owner or builder of a house for the work 
which the former is to do in constructing the house, 
he must look to his contract alone for his security, and 
that he cannot resort to the remedy which the lien law 
provides. Support to that proposition cannot be de- 
rived from any thing contained in the act of Congress 
passed to enforce mechanics’ liens, unless the words 
of the first section of the act are shorn of their usual 
and ordinary import and signification. 

Persons who perform labor upon, or furnish ma- 
terials, etc., for the construction or repairing of a 
building, by virtue of any contract with the owner of 
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the same, or his agent, have a right to the benefit of 
the lien if he files the notice prescribed by the second 
section of the att. Certainly the words any contract 
are sufficiently comprehensive to include special con- 
tracts as well as contracts which arise by implication, 
unless the material man is secured by a deed of trust, 
or mortgage, or in some other form of security repug- 
nant to the theory that he ever intended ‘to hold a 
lien under the mechanics’ lien law.” 


Special reference is made by the respondent to the 
following decided cases in support of her proposition 
that the lien law does not extend to special contracts: 
Hoatz v. Patterson, 5 Watts and Serg. 538; Haley v. 
Prosser, 8 id. 133. Unexplained, it may be admitted 
that those cases do afford support to the proposition 
that the State lien law to which they refer did not ex- 
tend to the debt of the material man, arising from the 
sale and delivery of building materials, if furnished 
under a special contract; but those decisions were 
never satisfactory to the legal profession of that State, 
and it is believed are not regarded as safe precedents 
even in the jurisdiction where they were made. In- 
stead of that, the legislature of the State, on the six- 
teenth of April, 1860, passed a declaratory law which 
enacts that the true intent and meaning of the pro- 
visions of the prior act extend to and embrace 
claims for labor done and materials furnished and 
used in erecting any house or other building which 
may have been or shall be erected under or in pursu- 
ance of any contract or agreement for the erection of 
the same, and that the provisions of the former “act 
shall be so construed.”’ Since that time it has been 
held by the courts of that State to the effect that 
special contracts, as well as implied, are within the 
true intent and meaning of the original lien law of 
the State. Russell v. Bell, 44 Penn. 36-54; Reiley v. 
Ward, 4 Greene (Iowa), 21. 

Cases may arise, undoubtedly, where the rights and 
responsibilities of the parties are so completely de- 
fined by the contract that neither party is at liberty to 
claim any thing beyond the terms of the contract, if 
the contract is in all respects fulfilled. Consequently 
lien laws do not in general create a lien in favor of a 
material man who has accepted in full a different 
security at the time the contract or agreement was 
made. Examples of the kind, such as a trust deed or 
mortgage, may be mentioned which are regarded as a 
species of security inconsistent with the idea of a 
mechanic’s lien upon the same land for the saine debt. 
Grant v. Strong, 18 Wall. 623; Phill. on Lien, § 117. 


Such a security is regarded as inconsistent with the 
intent of the parties that a mechanic’s lien should be 
claimed by the party furnishing building materials, as 
the owner may obligate himself to pay in money, land, 
or any specific article of property, but if he does not 
fulfill his contract by paying in the manner stipulated, 
the mechanic is entitled to his lien. Reiley v. Ward, 4 
Greene, 22. 

If the labor has been performed or the materials fur- 
nished, no matter in what the owner agreed to pay, if 
he has not paid in any way, the laborer or mechanic 
has a right to resort to the security provided by law, 
unless the rights of third persons intervene before he 
gives the required notice. 

Contracts of a special character, such as to give a 
mortgage to the laborer or mechanic, if duly executed 
under circumstances showing that the claim to a lien 
was not intended by the parties, may defeat such a 





claim, but a mere promise to give such a security, if 
subsequently broken, will not impair such a right if 
the requisite notice is given before any right of a third 
party, as by attachment or conveyance, has become 
vested in the premises. Laches in that behalf may 
impair such a right, and it is one which the claimant 
may waive. Phill. on Lien, §$ 117, 272. 

Liens of the kind, except where the statute other- 
wise provides, arise by operation of law, independent 
of the express terms of the contract, in case the stipu- 
lated labor is performed or the promised materials are 
furnished, the principle being that the parties are sup- 
posed to contract on the basis that, if the stipulated 
labor is performed or the promised materials are 
furnished, the laborer or material man is entitled 
to the lien which the law affords, provided he gives the 
required notice within the specified time. 11 Stats. at 
Large, 376; Phill. on Lien, § 118. 

Viewed in any light, it is clear that there is no error 
in the record. 


Decree affirmed. 
——___—__— 


ALTERATION OF NEGOTIABLE INSTRU- 
MENTS — FRAUDULENT ERASURES 
AND FILLING OF BLANKS. 





SUPREME COURT OF THE UNITED STATES — OCT. 
TERM, 1875. 


ANGLE, appellant, v. NortH WESTERN MUTUAL 
LgFE INSURANCE COMPANY. 

Where a party to a negotiable instrument intrusts it to 
another for use as such, with blanks not filled up, such 
a depositary may perfect, in his discretion, what is in- 
complete, by filling up the blanks, but he may not erase 
what is written or printed, nor fill the blanks with 
stipulations repugnant to the written or printed words. 

Complainant having negotiated for a loan from an insur- 
ance comones. through its agent, signed and left with 
the agent a blank order for the money. The order did 
not contain the name of any payee, nor the amount, but 
it contained the printed words “‘in drafts to the order 
of.” The agent filled the blanks, inserted the words 
“current funds” in place of “ drafts to the order of,”’ 
and obtained the money from the company, appropri- 
ating it to his own use. Held, that the complainant 
could recover from the company the securities pre- 
viously advanced for the loan, the money not having 
reached complainant, and the order as completed by the 
agent being void. 

PPEAL from the Circuit Court for the District of 
Iowa. 

Mr. Justice Clifford delivered the opinion of the 
court. 

Persons dealing with an agent are entitled to the 
same protection as if dealing with the principal, to the 
extent that the agent acts within the scope of his 
authority. 

Pursuant to that rule it is settled law, that where a 
party to a negotiable instrument intrusts it to another 
for use as such, with blanks not filled up, such instru- 
ment, so delivered, carries on its face an implied 
authority to complete the same by filling up the blanks; 
but the authority implied from the existence of the 
blanks, would not authorize the person intrusted with 
the instrument to vary or alter the material terms of 
the instrument by erasing what is written or printed 
as part of the same, nor to pervert the scope and mean- 
ing of the same by filling the blanks with stipulations 
repugnant to what was plainly and clearly expressed 
in the instrument before it was so delivered. 

By virtue of the implied authority, such a depositary 
may perfect, in his discretion, what is incomplete, by 
filling the blanks, but he may not make a new instru- 
ment by erasing what is written or printed, nor by 
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filling the blanks with stipulations repugnant to the 
plainly expressed intention of the same, as shown by 
its written or printed terms. Goodman v. Simonds, 20 
How. 361; Bank v. Neal, 22 id. 108. 

Much reference to the pleadings will be unnecessary, 
as the questions presented for decision arise chiefly out 
of the facts deducible from the proofs exhibited in the 
record. Suffice it to say, in that regard, that the suit 
was instituted by the complainant to procure a decree 
that the bond and mortgage and the two fire insurance 
policies described in the bill of complaint were deliv- 
ered and assigned to the respondents without consid- 
eration, and to obtain a decree setting aside said bond 
and mortgage and for a return of said policies, the 
same having been delivered to the respondents as ad- 
ditional security for a loan of $10,000, the proceeds of 
which never came to the hands of the complainant; 
and hecharges that the proceeds of the loan were never 
forwarded to him by his authority, that if the insur- 
ance company ever paid the same in current funds to 
the person through whom the loan was negotiated, 
upon any order signed by him, as pretended by the re- 
spondents, the order was forged by the party who pre- 
sented it or by some person interested, to cheat and 
defraud the complainant out of the money. 

Service was made and the corporation respondents 
appeared and filed an answer, in which they allege that 
the bond, mortgage, and fire policies were duly deliv- 
ered to the company by the agent of the complainant, 
and they deny that the order for the payment of the 
proceeds of the loan was forged, and aver that they 
made the payment to the person who presented it, in 
good faith. Proofs were taken, and the court, having 
heard the parties, entered a decree dismissing the bill 
of complaint, and the complainant appealed to this 
court. 

Sufficient appears to show that the respondents are 
a corporation created by the laws of Wisconsin, and 
that they were doing a life insurance business through- 
out the northwestern States, and it also appeared that 
they were accustomed to loan money on real estate 
securities. Agents were appointed by the respond- 
ents, in the different States, whose duty it was to 
solicit applications for policies and to transact other 
matters connected with their insurance business. 

State agents were appointed by the company, but it 
is conceded that they in turn appointed sub-agents to 
perform the same duties, and it appears that the com- 
missions for all such services were paid by the com- 
pany to the State agents. 

Applications for loans of money were frequently 
made to the company through the State agents, and it 
appears that such agents of the company were furnished 
with blank forms for such applications and for the ap- 
praisement of real estate intended as security for such 
loans. When an application for a loan was made the 
blank forms were tilled up by the agent, and it was the 
business of the borrower to furnish abstracts of the 
title of the real estate offered as security, all of which 
were transmitted by the agent to the home office for 
examination, and if approved, the course of business 
was that the bond and mortgage were prepared and 
forwarded to the agent to be delivered to the applicant 
for execution and return. 

Of course the applicant might still refuse to execute 
the bond and mortgage, but if he was satisfied with the 
terms of the instruments, and completed the same, 
they were given back to the agent and were by him 





returned to the company, and it seems that the money 
loaned was usually transmitted to the applicant by 
means of a draft payable to the order of the borrower, 
or, in certain cases, the money was paid by the com- 
pany at the home office, pursuant to the written order 
of the borrower, evidenced by a receipt on the back of 
the order by the person in whose favor it was drawn. 
Such papers from the home office to the borrower, and 
from the borrower to the company, it is conceded, are 
usually mailed to the State agent, and that they pass 
through his office, but it is insisted by the respondents 
that he has no interest in the business, and that he 
receives no compensation from the company for his 
services. 

Sub-agents, it is conceded, were employed by the 
agents appointed by the company, and it appears that 
I. T. Martin, during the winter and spring of 1871, was 
a regular agent of the company, appointed for the 
State of Iowa, and that he employed one C. W. Cope- 
land, as sub-agent, to solicit applications for life insur- 
ance, and that Copeland claimed to be the agent of the 
company to effect loans in their behalf on security of 
real estate, and that he represented to the complainant 
that he, the sub-agent, could procure for the complain- 
ant a loan from the company of ten thousand dollars 
on such security. 

Both the complainant and Copeland then resided at 
Cedar Rapids, and it was at that place and about that 
time that the former was introduced to the latter, and 
it appears that Copeland was, at that time, canvassing 
for the company, to procure customers to take policies 
in the company, and to induce persons to take loans 
from the company on security of real estate. About 
the same time Copeland published a card in one or 
more of the local newspapers, representing that he was 
the agent of the company, and it appears that he exhi- 
bited to the complainant pamphlets, circulars, and 
other documents, of the kind prepared and distributed 
by the State agents, as the means of extending the 
business of the company, and that notice was published 
by the same party, in one or more of the local journals, 
in which he is described as the agent of the insurance 
company. 

Evidence entirely satisfactory was introduced, show- 
ing that it was during that period that the complainant 
commenced negotiations with Copeland to obtain for 
him a loan from the company for the sum of ten thou- 
sand dollars, to be secured by bond and mortgage of real 
estate. Conversation ensued between them, and the 
evidence shows that Copeland told the complainant 
that he was going to quit preaching, and that he had 
made arrangements to act as attorney for the said in- 
surance company, that he had already secured a loan 
for one person, and that, being an intimate friend of the 
general agent, he could get the money whenever he 
recommended a loan. 

Blank forms were requisite, and it appears that 
Copeland furnished the complainant with a printed 
blank form of an application for a loan, and that he 
requested the complainant merely to insert the de- 
scription of the property to be offered as security and 
his valuation of the same, stating that he, the agent, 
would fill the other blanks and send the application 
forward. Accordingly the complainant inserted the 
description of the property, giving his valuation of the 
same in figures, and also gave the name of his wife and 
the date of the instrument and his own name and 
place of residence. Incomplete though the instru- 
ment was, yet the witness states that he delivered it 
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to Copeland, and that he, the witness, never saw it 
afterward until he gave his deposition in the case, 
and that the indorsements on the back of the instru- 
ment were notthere when it left his possession. 

Due notice was received by the complainant, from 
the president of the company, that his application for 
the loan was accepted, and he was also informed, in the 
same communication, that abstracts of the title of 
the property and certain certificates were required to 
show that the property was free of incumbrances 
and liens, and that when the same were received, if 
found to be correct, that their attorney would prepare 
the bond and mortgage and forward the same to him 
for execution. 

Such abstracts and certificates were procured by the 
complainant, at the instance of Copeland, and they 
were delivered by the complainant to him at his re- 
quest, and it appears that Copeland presented to the 
complainant the bond and mortgage, ready for his 
signature, he having procured the signature of the 
complainant’s wife to the mortgage before the instru- 
ments were exhibited to the complainant for execu- 
tion. They were signed by the complainant at his 
house, no one being present except his wife and Cope- 
land, and the complainant testifies that he then and 
there delivered the same to Copeland, together with 
two fire policies of insurance, in order that the fire 
policies might be indorsed by the agent of the compa- 
nies issuing the same, in a way to make the loss, if any, 
payable to the corporation respondents. Decisive 
proof that Copeland received the bond and mortgage 
for record and transmission is also exhibited by the 
receipt which he gave in behalf of the company and 
which he signed as agent. 

Throughout the whole transaction the negotiations 
with the complainant were conducted by Copeland, 
and the evidence shows beyond doubt that all the in- 
struments and documents which were delivered by the 
complainant to Copeland were by him delivered or 
transmitted to the State agent of the company, and 
that they were all forwarded by the latter to the com- 
pany at their home office, where the officers of the com- 
pany transact all their business. 

Such applications for loans are usually made direct 
to the executive committee, and are required to be 
signed by the party desiring the loan, and when the 
loan papers have been perfected the company pay to 
the owner directly, either in checks or drafts to his 
order, unless the borrower, by written request or or- 
der, may have otherwise directed; but the president, 
in his testimony, admits that the State agent some- 
times forwards applications to the executive commit- 
tee for parties residing in the State, and that the home 
office does advise such parties, through him, of the 
action of the company in respect to such applications. 
Cases of the kind, therefore, it may be assumed, had 
occurred before, where the business was transacted 
through the State agent, but if not, still it is proved 
beyond all doubt that all the negotiations with the 
complainant were conducted by the sub-agent, and 
that all the propositions to and from the company in 
respect to the loan in question were transmitted to the 
company through the same State agent. 

Satisfactory abstracts and certificates having been 
forwarded, and the due execution and delivery of the 
bond and mortgage having been procured, nothing re- 
mained to be done to enable Copeland to carry his 
fraudulent scheme into effect, except to get an order 








for the money in such a form that he could convert 
the fund to his own use, without danger of immediate 
exposure and detection. Antecedent conversations 
between the parties made it known to him that the 
complainant expected to receive the proceeds in drafts 
payable to his own order, it appearing that the com- 
plainant had told him that he wanted the amount in 
two drafts, one for $6,000 and the other for $4,000, each 
payable to his own order. Apprised of what the com- 
plainant desired, he doubtless thought it prudent to 
seem to conform to his expressed wish. Circumstances 
occasioned some delay, but Copeland finally informed 
the complainant that the papers had gone forward, and 
stated that notice that the papers were satisfactory 
might come any day, and suggested that the complain- 
ant might as well sign the blank order for the money, 
adding that he “would fill it out,’’ and the witness 
testifies that he looked at the blank, and seeing that it 
contained the words “in drafts to the order of,” he 
put his signature to it and placed it in the drawer of 
Copeland, and went home. 

Taken as a whole, the evidence satisfies the court, 
beyond all doubt, that the blank form which the com- 
plainant signed was without date, except the year, 
which was in printed figures; that it contained no 
direction except the printed word ‘To,’ followed by 
a blank; that it did not contain the name of any payee, 
nor any thing upon the subject, except the printed 
words ** Pay to,’’ followed by a blank; that it did not 
specify any amount, nor contain any thing upon the 
subject, except the printed word “ dollars,”’ preceded 
by a blank; that it did not specify for what the pay- 
ment was to be made, nor did it contain any thing 
upon the subject, except the printed words ‘on ac- 
count of,’ followed by a blank, and that it contained 
nothing in respect to the medium of payment, except 
the printed words “in drafts to the order of,” the 
word “of’’ immediately preceding the name of the 
plaintiff, H. G. Angle, and so close to the first initial 
of the signature as to leave no blank between the 
erased sentence and the name of the complainant. 

Subsequent to the time when the blank form was 
signed by the complainant and was left in the drawer 
of Copeland, the printed words ‘drafts to the order 
of,’ just preceding the signature of the complainant, 
were erased, evidently with pen and ink, and the 
words ‘*‘current funds’’ were inserted in writing be- 
tween the printed word *“‘in’”’ and the word “ drafts,” 
which is the first word of the sentence ‘“‘ drafts to the 
order of,” the effect of which was to authorize the 
company to pay the proceeds of the loan “in current 
funds,”’ instead of ‘‘ drafts to the order of” the signer 
of the blank form. 

Armed with that instrument, the blanks having been 
filled and the words ‘“‘ current funds”’’ having been in- 
serted, in lieu of the words “drafts to the order of,” 
which were erased, Copeland went to the home office 
and obtained the whole proceeds of the loan, and ab- 
sconded with the whole amount. 

Full power to receive the proceeds of the loan would 
have been conferred upon the person who presented 
it, even if the bolder of the blank form had done noth- 
ing more than to fill the blanks, contained in the in- 
complete instrument, but it is quite obvious that if he 
had merely filled the blanks of the instrument, the 
company would have been obliged to make the pay- 
ment ‘in drafts to the order of” the complainant, 
which, it is easy to see, would have defeated the fraud- 
ulent intent of the party who presented it for pay- 
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ment, as the drafts, if payable to order of the com- 
plainant, could not be by that party converted into cur- 
rent funds. Had he merely filled the blanks, the body 
of the completed instrument would have read as fol- 
lows, to wit: Pay to (the person named) ten thou- 
sand dollars, on account of bond and mortgage, in 
drafts to the order of H.G. Angle. Evidently such 
an instrument would not have answered the purpose 
of the holder of the blank form, if he intended to be- 
tray his trust, and to convert the proceeds of the loan 
to his own use, without the consent of the lawful own- 
er of the fund. 

Blanks necessary to complete the instrument and 
render it operative, it may be admitted, might be filled 
by the holder of the instrument, but it is clear that it 
was not possible, within the meaning of that rule, to 
give the instrument such a form as would make it an- 
swer the supposed fraudulent intent, without doing 
violence to the scope and design of the blank form, as 
evidenced by the printed terms it contained, which as 
outlines, plainly indicate that the signer required that 
the payment of the proceeds of the loan should 
be made in drafts to his own order. Manifest as that. 
indication was, and as it would be, even to the casual 
reader, it became necessary, in order to make the com- 
pleted instrument answer the fraudulent intent to the 
bolder, to change the scope and design of the same, 
which he effectually accomplished by erasing the 
printed words “‘ drafts to the order of,”’ which imme- 
diately preceded the name of the signer, as before ex- 
plained, and by inserting the words ‘“‘ current funds "’ 
between the erased word ‘ drafts ’’ and the word ‘“‘in,”’ 
between which and the erased word “drafts” there 
was a short blank, scarcely sufficient to admit the 
written words ‘‘ current funds,”’ as will be seen by ref- 
erence to the instrument actually presented to the 
company, which was sent up with the transcript as an 
original paper. 

Compare the altered instrument with what it would 
have been if nothing had been done to it except to fill 
the blanks, and the criminal character of the act is 
manifest. By the erasure and insertion of the words 
“current funds’’ it was made to read as follows: 
Pay to (the person named) ten thousand dollars, on 
account of bond and mortgage, in current funds. 

Such an alteration, it is insisted by the complainant, is 
not and cannot be justified by any implication which 
arises from the existence of blanks in the instrument, 
inasmuch as the alteration consists both of the erasure 
of material words and the insertion of other material 
words in lieu of those erased, which change the scope 
and legal effect of the instrument from what it would 
have been if the blanks had been filled without any 
such erasure and insertion. 

Complainant concedes that blanks in such an instru- 
ment may be filled by the person to whom it is in- 
trusted for use, but he contends that the said altera- 
tions made in the instrument in this case were a 
forgery, which renders the completed instrument void, 
and the court here concurs in that proposition. 

Negotiable instruments are frequently delivered for 
use, with blanks not filled, and in respect to such in- 
struments, it is held that where a party to such an 
instrument intrusts it to the custody of another for 
use, with blanks not filled up, whether it be to accom- 
modate the person to whom it was intrusted, or to 
be used for the benefit of the signer of the same, 
such negotiable instrument carries on its face an im- 





plied authority to fill up the blanks necessary to per- 
fect the same; and the rule is that, as between such 
party and innocent third parties, the person to whom 
the instrument was so intrusted must be deemed the 
agent of the party who committed the instrument to 
his custody, in filling the blanks necessary to perfect 
the instrument. Wiolet v. Patton, 5 Cran. 142; Russell 
v. Langstaffe, 2 Doug. 514; Collis v. Emmet, 1 H. Black. 
313; Montague v. Perkins, 22 Eng. L. & Eq. 516. 

Questions of the kind most frequently arise in re- 
spect to negotiable instruments, but the court here is 
of the opinion that the same rule is properly applica- 
ble to the case before the court. Authority to act for 
another may be express, or it may, in certain cases, be 
implied, but an implied authority has its limitations 
as well as that which is express. Examples to prove 
that proposition exist everywhere, but it would be 
difficult to give one more apposite and striking than 
the one presented by the case in decision, where the 
authority to fill blanks is implied from their existence 
in an instrument intrusted to another for use. 1 
Greenl. Ev. (12th ed.), § 567- 

Beyond all doubt, such a party may fill every blank 
which it is necessary should be filled to perfect the 
instrument and render it operative, within its scope 
and design, if the terms or words of the instrument 
sufficiently indicate what that scope and design are. 
Cases arise, it must be conceded, where a party signs 
his name to a blank paper and intrusts the paper con- 
taining his signature to another for use; but it is suffi- 
cient to say upon the subject, that the case before the 
court is not of that character. Instead of that, the 
blank form signed by the complainant contained terms 
clearly indicating that the money was to be paid on 
account of ‘“‘the bond and mortgage,’ and that the 
signer of the blank form required the payment to be 
made “in drafts to the order of ’’ the signer of the same, 
and it was no more competent for the person to whom 
it was intrusted, in that state of the case, to erase the 
words ‘‘drafts to the order of,’’ and to insert in the 
short blank preceding that sentence, the words “ cur- 
rent funds,’ than it would have been for that person 
to have prepared and executed a new instrument in 
the name of the signer, requesting the company to pay 
the proceeds to the order of the holder of the blank 
form. 

Argument is scarcely necessary to support that propo- 
sition, as it is self-evident that the erasure of the 
words ‘‘ drafts to the order of’’ changed the manifest 
scope and design of the incomplete instrument, and it 
is equally clear that the words “ current funds,” which 
were inserted, are utterly repugnant to the printed 
terms “‘ drafts to the order of,’’ which were erased by, 
black lines. Bank v. Douglas, 31 Conn. 180. 

Properly applied, that case is decisive of the present 
case. It appears that the defendant in that.case put 
his name upon an inchoate bill of exchange, drawn and 
signed by the maker, on a certain firm, blanks being 
left for the date, amount, time of payment, and the 
name of the payee, and that the defendant delivered 
the paper, thus indorsed, to the maker of the same, 
who struck out the name of the place where it was 
made, and the name of the firm on which it was drawn, 
and filled out the instrument, so as to make it a promis- 
sory note for $3,500, payable to the order of another 
party. Upon these facts the court held that an infer- 
ence arose which, in favor of a bona fide holder of the 
paper, was irresistible, that the person to whom the 
paper was intrusted was authorized, by filling the 
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existing blanks, to complete the instrument and to fill 
the blanks, so as to bind the defendant as indorser of a 
bill of exchange, drawn by him on the firm therein 
named, for any sum, payable at any time and place. 
But, say the court, no inference or presumption of 
authority can arise that he might turn the bill drawn 
on one firm into a bill drawn on another, or to turn it 
into a promissory note. Neither dictum nor decision, 
say the court, has been cited to warrant such a claim, 
and they add that they suppose that none such can be 
found. Suit in that case was brought by the bank, 
claiming to be an innocent holder, but the court held 
that, notwithstanding the erasures, unmistakable evi- 
dence of the original character of the instrument re- 
mained, and that the evidence was amply sufficient to 
excite distrust and make it the duty of any one to 
whom the paper was offered to inquire, when and by 
what authority such erasures and alterations had been 
made. Gardner v. Walsh, 32 Eng. L. & Eq. 162. 

Where blanks exist in negotiable securities, deliv- 
ered to another for use the custody of the paper, 
under such circumstances, gives the custodian the 
right to fill the blanks, but it does not confer authority 
to make any addition to the terms of the note, and if 
any such, of a material character, are made by such a 
party, without the consent of the party from whom 
the paper was received, it will avoid the note, even in 
the hands of an innocent holder. Ivory v. Michael, 33 
Mo. 400. 

Proof was given in that case that the parties had for 
many years been in the habit of indorsing for each 
other, that the defendant indorsed the note, which 
was in blank, as to the time of payment, and was pay- 
able without defalcation or discount. Before using it 
the other party filled the blank with thirty days, and 
added after the word discount, ‘‘ bearing ten per cent 
after maturity.’’ Attempt was made in argument to 
sustain the right to make the addition to the note, 
because it was delivered before the blank was filled, 
but the court held that the insertion of the words, 
“bearing ten per cent after maturity,’’ was not the 
filling of a blank, and that it rendered the note in- 
valid. Wood v. Steele, 6 Wall. 80. 

Persons intrusted with negotiable securities for use, 
by the parties to it, may, if it contains blanks, fill the 
same, but Mr. Parsons, though he admits that rule to 
its fullest extent, adds that if one materially changes 
words which are printed or written, the note by such 
ehange would be rendered invalid, and certainly it 
must be so if the change substantially varies the scope 
of the instrument, to the prejudice of the party from 
whom it was obtained. 2 Pars. on B. & N. 566. 

Suppose that is so, still it is insisted by the respond- 
ents that the rule is not applicable in this case, be- 
cause they had not notice of the defect in the blank 
order, but the court here is of an entirely different 
opinion. Even the holders of negotiable securities, 
taken in the usual course of business, before the secu- 
rities fall due, are held chargeable with notice, where 
the marks on the instrument are of a character to ap- 
prise one to whom the same is offered of the alleged 
defect. Goodman v. Simonds, 20 How. 365. 

When it is proposed to impeach the title of a holder, 
for value, by proof of any facts and circumstances 
outside of the written instrument itself, it is a very 
different matter. He is then to be affected, if at all, 
by what has occurred between other parties, and he 
may well claim an exemption from any consequences 





flowing from their acts, unless it be first shown that 
he had knowledge of such facts and circumstances at 
the time the transfer was made. These principles are 
of universal application, but where a person takes a 
negotiable security which, upon the face of it, is dis- 
honored, he cannot, says Taney, Ch. J., be allowed to 
claim the privileges which belong to a bona fide holder. 
Andrews v. Pond, 13 Pet. 65. 

If he chooses to receive it under such circumstances, 
he takes it with all the infirmities belonging to it, and 
is in no better condition than the person from whom 
he received it; and the same doctrine was enforced 
and applied in a subsequent case, where, in speaking 
of a promissory note, so marked as to show for whose 
benefit it was to be discounted, the court held that all 
those dealing in paper ‘‘ with such marks on its face, 
must be presumed to have knowledge of what is im- 
ported.’’ Fowler v. Brentley, 14 Pet. 318; Brown v. 
Davis, 3 Term. 80. 

Actual notice in such a case is not required, even in 
suits founded upon negotiable securities, where the 
evidence of its infirmity consists of matters apparent 
on its face; nor is any different or stricter rule appli- 
cable in cases like the present, it appearing that the 
printed words, though erased, so as to be inoperative, 
were still entirely legible, even to the casual reader, 
and that the words ‘“‘ current funds ’”’ inserted before 
the erased word “drafts’’ were plainly repugnant to 
the erased words ‘drafts to the order of,’’ which fol- 
lowed them in the same connection. 

Constructive notice in such cases is held sufficient, 
upon the ground that when a party is about to perform 
an act which he has reason to believe may affect the 
rights of third persons, an inquiry as to the facts is 
a moral duty and diligence, an act of justice. What- 
ever fairly puts a party upon inquiry in such a case is 
sufficient notice in equity, where the means of knowl- 
edge are at hand; and if the party, under such circum- 
stances, omits to inquire and proceeds to do the act, 
he does so at his peril, as he is then chargeable with all 
the facts which by a proper inquiry he might have as- 
certained. Hawley v. Cramer, 4 Cow. 712; Hill vy. 
Simpson, 7 Ves., Jr., 170; Kennedy v. Green, 3 Myl. & 
Keen. 722; Booth v. Barnum, 9 Conn. 286; Pitney v. 
Leonard, 1 Paige, 461; Pringle v. Phillips, 5 Sand. 157. 

Authorities to show that the material alteration of a 
written instrument renders it void is unnecessary, as 
it is a principle of universal application. 

Decree reversed and the cause remanded, with di- 
rection to enter a decree in favor of the complainant. 


—_»___—_. 


REGULATION OF COMMERCE — LIMITATIONS 
ON LANDING OF PASSENGERS FROM FOR- 
EIGN PORTS. 

HE Supreme Court of the United States, in Chy 
Lung v. Freeman, has just decided that the act of 

the legislature of California, relating to the landing of 
passengers from foreign ports, is unconstitutional and 
void. That statute provides that the commissioner 
of immigration “is to satisfy himself whether or not 
any passenger who shall arrive in the State by vessels 
from any foreign port or place (who is not a citizen of 
the United States), is lunatic, idiotic, deaf, dumb, 
blind, crippled or infirm, and is not accompanied by 
relatives who are able to support him, or is likely to 
become a public charge, or has been a pauper in any 
other country, or is, from sickness or disease, existing 
either at the time of sailing from the port of departure 
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or at the time of his arrival in the State, a public 
charge, or likely soon to become so, or is a convicted 
criminal, or a lewd or debauched woman”; and no 
such person shall be permitted to land from the vessel, 
unless the master or owner or consignee shall give a 
separate bond in each case, conditioned to save harm- 
less every county, city and town of the State against 
any expense incurred for the relief, support or care of 
such person, for two years thereafter. If the ship- 
master or owner prefers, he may commute for the 
bond by paying such a sum of money as the commis- 
sioner may, in each case, think proper to exact; and 
after retaining twenty per cent of the commutation 
money for his services, the commissioner is required, 
once a month, to deposit the balance with the treas- 
urer of the State. This statute was characterized by 
Miller, J., who delivered the opinion, as a ‘*‘ most extra- 
ordinary’ one. It was held, as a general rule, that 
the passage of laws which concern the admission 
of citizens and subjects of foreign nations to our 
shores, belongs to Congress, and not to the States. 
“We are not called upon by this statute to decide for 
or against the right of a State, in the absence of legis- 
lation by Congress, to protect herself by necessary and 
proper laws against paupers and convicted criminals 
from abroad, nor to lay down the definite limit of 
such right, if it exist. * * * * The statute of Cali- 
fornia goes so far beyond what is necessary, or even 
appropriate for this purpose, as to be wholly without 
any sound definition of the right under which it is 
suppused to be justified. * * * In any view which 
we can take of this statute, it is in conflict with the 
constitution of the United States, and, therefore, void.” 
See the cases of Henderson v. Wickham, and Commis- 
sioners v. North German Lloyd, ante, p. 248. 





‘inceiaincceie , 
HUSBAND AND WIFE.— ACTION AFTER DIS- 
SOLUTION OF MARRIAGE FOR INJURIES 

CAUSED DURING COVERTURE. 

ENGLISH QUEEN’S BENCH — FEBRUARY TERM, 1876. 

PHILLIPS Vv. BARNET. * 

To an action of assault the defendant pleaded that at the 
time of the accruing of the alleged cause of action the 
plaintif? was the defendant’s wife. The plaintiff re- 
eet that before suit her marriage with the defendant 

ad been dissolved upon her petition. Held, upon de- 
murrer, that the action would not lie. 

THE declaration stated that Sarah Phillips, by her 
attorney, sued W. Barnet for that the defendant 

assaulted and beat, bruised, wounded, and ill-treated 

the plaintiff, by means of which premises the plaintiff 
became and was sick, sore and disordered, and perma- 
nently injured in health, and was put to expense for 
medical and other assistance, and was and is other- 

wise injured. And the plaintiff claimed 10,0001. 

The pleas were: (1) Not guilty. (2) That the alleged 
cause of action did not accrue within four years be- 
fore this suit. (3) That at the time of the committing 
of the grievances in the declaration complained of and 
of the accruing of the alleged cause of action, the 
plaintiff was the wife of the defendant. 

The plaintiff, besides joining issue, replied further 
as to the third plea, that before suit the marriage of 
the plaintiff and the defendant was dissolved by the 
absolute decree of Her Majesty’s Court for Divorce 
and Matrimonial Causes, in a suit therein of the plain- 
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tiff against the defendant, the said court then having 
jurisdiction in that behalf, and all conditions having 
been fulfilled necessary to make the said decree valid 
and binding on the plaintiff and the defendant in all 
respects. 

This replication was demurred to on the ground, 
amongst others, that it neither traversed nor con- 
fessed and avoided the allegations contained in the 
third plea. 

C. Russell, Q. C. (with him G. Browne), argued for 
the defendant. This action is not maintainable, first, 
because by law, as appears from Blackstone’s Com- 
mentaries, vol. 4 (Kerr’s ed.), p. 458, a husband has a 
right to correct his wife. [BLACKBURN, J. That is not 
pleaded, and, moreover, that idea of the law is ex- 
ploded.] At all events, the law recognizes no civil 
rights between husband and wife. It is laid down by 
Littleton, § 168 (see Hargave and Butler’s edition of 
Coke on Littleton, 112 A), ‘‘a man may not grant nor 
give his tenements to his wife during the coverture, 
for that his wife and he be but one person in the law.” 
(BLACKBURN, J. Is that because the wife cannot sue 
without her husband joining in the action ? If so, the 
cause is at an end when divorce has taken place.] The 
objection is in substance, not in form; there is no 
equity against her husband for a wife’s wrongs. The 
relationship between a husband and wife after decree 
of the Divorce Court, appears from the Divorce Act 
20 & 21 Vict. c. 85; although the wife may afterward 
acquire property and sue, and be sued as a feme sole, 
there is nothing in the Act to give her a cause of action 
against her husband for what took place during the 
coverture. It has been held in Midland Railway Co. 
v. Pye, 30 L. J. 314, ©. P., that no action will lie for 
injuries to property of a married woman whose protec- 
tion order was obtained after the commencement of 
the action, and it was doubted whether it would lie for 
injuries before the order. 

Brown, Q. C. (with him Beresford), argued for the 
plaintiff. This is clearly a wrong recognized by the 
law, and therefore there must bea remedy. No doubt 
before the decree of the Divorce Court an action 
could be brought only in the husband’s name; it was 
held, however, in Capel v. Powell, 17 C. B. (N.S.) 743, 
that a husband, after dissolution of his marriage, was 
no longer liable to be sued for a tort committed by his 
wife during the coverture. That case shows that a 
rule of procedure is the only interruption to an action 
for such a wrong as thiseven during coverture. Per- 
sonal security is a right of which married women have 
never been deprived; and although the remedy has 
been suspended during coverture for social reasons, it 
has never been taken away from a woman because at 
the time of her injuries she was the wife of the person 
who assaulted her. [BLACKBURN, J. Littleton’s rule 
as to a husband and wife being one person, is approved 
by Coke, and cited as settled law in many author- 
ities.] Yet it can only hold sub modo, for they can 
witness against each other in civil actions; they can be 
indicted and punished separately; they can prosecute 
each other for assault; and they may have security of 
the peace, either against the other. This qualification 
of the rule is observed in Story’s Equity Jurispru- 
dence, s. 1367, where it is also stated that ‘if the wife 
be injured in her person or property during the mar- 
riage, she can bring no action for redress without the 
concurrence of her husband, neither can she be sued 
without making her husband also a party in the cause.” 
That, however, is no argument against the mainte- 
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nance of the present action. Unless this action will lie, 
there is no remedy for a wife who has received perma- 
nent injury from her husband during the existence of 
their marriage. [Lusu, J. There is nothing in sect. 
82 of 20 & 21 Vict. c. 85, to prevent the court from mak- 
ing such injury an element in the decision of the 
amount of alimony.] That question was discussed in 
Hooper v. Hooper, 30 L. J., 49 P. & M., by the Appeal 
Court; Wruues, J., said: “ Alimony is granted for the 
purpose of giving a wife asubsistence. It has been 
considered both in the Ecclesiastical Courts, and in the 
courts of common law, that a husband who compels 
his wife to depart from him by his misconduct is liable 
to support her. It has been said at common law that 
the husband sends his wife out with his authority to 
obtain every thing necessary for her comfortable sub- 
sistence, having regard to his income and position; in 
neither court does the wife obtain damages against the 
husband. This doctrine is traceable to the obvious 
principle that nothing can compensate a wife for the 
injury thus done to her; and the law, with wise policy, 
attempts no such compensation. That which cannot 
be given in a lump by way of compensation, cannot be 
given yearly by way of increased alimony.” 
G. Browne, in reply, was stopped by the court. 


BLACKBURN, J. I think it isclear, when we come to 
consider this matter, that this action will not lie. No 
doubt a husband is punishable criminally for assault, 
and also for some other personal wrongs to his wife; 
moreover she can have articles of peace against him. 
But the question whether they can sue each other for 
the consequences of torts depends upon a different 
principle altogether. I was inclined at first to think 
that the parties required for such an action were the 
reason why no precedent can be found; but I come to 
the conclusion that the rule, which has made it neces- 
sary that husband and wife be joined in every action 
of tort by or against a wife, owes its existence to 
the substantial reason, which otherwise exists, why 
they should not have any action against each other. 
The rule cited from Coke on Littleton, and mentioned 
in Blackstone, has been acted upon in many instances; 
Coke alluded to it previously, 3a: ‘‘ A feme covert can- 
not take any thing of the gift of her husband,”’ and he 
expressly approved of the reason, for the rule at 112, a, 
“for that his wife and he be but one person in the 
law.”’ Now it becomes important to consider in what 
respect this is so; the cases are enumerated in Co. Dig. 
* Baron and Feme,’’ D.1; but nowhere does it appear 
that a husband or wife could sue the other either in 
contract or tort; and this is not a mere technical objec- 
tion, but the real ground which has caused the absence 
of all such actions is, that the husband and wife are 
during marriage but one person in the eye of the law. 
For this reason the wife cannot be indicted for larceny 
from the husband, and although some exceptions have 
been made by the courts of equity, and they can by 
statute prosecute and give evidence agaiust each other 
in some criminal matters, the same rule runs through 
all matters connected with the relationship created by 
marriage. I think, therefore, that as no such action as 
this could possibly lie during the coverture, an assault 
before its conclusion could not be made a cause of ac- 
tion by reason of the dissolution of the marriage. This 
is moreover no hardship, for, according to my opinion, 
there is nothing in the Alimony section (32) of the Di- 
vorce Act to prevent the court from taking into ac- 
count on the decree of alimony the extent of the 





cruelty of which the respondent has been guilty; the 
court may order such annual sum of money as, having 
regard (inter alia) ‘‘to the conduct of the parties, it 
shall deem reasonable.”’ 

Lusu, J. LIagree with Mr. Brown that the import- 
ance of this case is considerable, and that, if this action 
were maintainable, others of a similar nature would 
probably be common. It is agreed that this is a case 
of first impression, and the consequences of our decis- 
ion ought to be considered. It is a maxim of the law 
that husband and wife are but one person, and al- 
though this holds only fer some purposes, it becomes a 
question for us how far it applies to the matter before 
us. Various illustrations have been given, both of its 
application and of the exceptions. It appears, how- 
ever, that neither husband nor wife can acquire against 
the other any civil remedy, although in some instances 
they are criminally liable for acts done to each other. 
This being so during the existence of the marriage, no 
such action as this could be maintainable afterward. 
The dissolution produced no alteration in the status 
of the parties in the past; it did not destroy the mar- 
riage ab initio,but only annulled the relationship from 
the time of the decree. 

Fiewp, J. Iam entirely of the same opinion. I have 
not arrived at that conclusion without some doubt, 
but I feel no reluctance in adopting here the funda- 
mental principle of the law of England that husband 
and wife are but one person, because of the mischiev- 
ous consequences which I believe such actions would 
produce if we were to consider them maintainable. 

Judgment for defendant. 

Solicitors for plaintiff, Lewis and Lewis. 

Solicitors for defendant, Tanqueray Willaume & Co. 

—_—_— > — — 


RIGHTS OF PURCHASER OF NEGOTIABLE 
MUNICIPAL BONDS. 
SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1875. 
Orts et al., plaintiffs in error, v. CULLUM, receiver. 


A bank purchased bonds of a eed and sold them to plain- 
tiffs. It was afterward judicially decided that the bonds 
were illegally issued, and void. Held, that plaintiffs 
could not recover the amount paid for the bonds from 
the receiver of the bank. 

The seller of municipal bonds does not guaranty the va 
lidity of their issue. 


. to the Circuit Court 
4 Kansas. 

Mr. Justice SWAYNE delivered the opinion of the 
court. 

This case presents but a single point for considera- 
tion. Inthe court below the defendant demurred to 
the plaintiffs’ petition. The court sustained the de- 
murrer. The plaintiffs elected to stand by it. The 
court thereupon gave judgment for the defendant. 

It is not alleged that there was any fraud on the 
part of the bank or its agent in selling the bonds in 
question. On the contrary, their good faith is ex- 
pressly admitted. The plaintiffs’ declaration, or peti 
tion as it is called, is not framed upon the theory cf 
bad faith, and a recovery is not sought upon that 
ground. 

The representations made by the agent of the bank 
to the plaintiffs when they bought the bonds, are 
largely set out, but while it is alleged they were made 
in good faith and believed by both parties to be true, 
it is not averred that they were intended to be, or were 
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understood by either party to be, a warranty. The 
points of fraud and warranty may, therefore, be laid 
out of view. They are in no sense elements in the 
case. This simplifies the character of the controversy. 
With these considerations eliminated, what is left of 
the case may be stated in a few words. 


The legislature of Kansas passed two acts, under 
which the city of Topeka was authorized to issue 
bonds for certain specified purposes, the amount in 
each case to be within the limit prescribed. A hun- 
dred coupon bonds of $1,000 each, payable to a party 
named or bearer, were executed and delivered to that 
party. They became the property of the First Na- 
tional Bank of Topeka. That bank put them upon 
the market and disposed of them. Eighteen of them 
were sold to the plaintiffs in error for the sum of 
$12,852, and the residue to another party. There was 
default in the payment of interest. The other party 
brought suit. This court held that the legislature had 
no power to pass the acts, and that the bonds were, 
therefore, void. Loan Associution v. Topeka, 20 Wall. 
655. This suit was brought by the plaintiffs in error 
to recover from the receiver the amount paid to the 
bank for the eighteen bonds, with interest upon that 
sum. The ground relied upon is failure of considera- 
tion. The question presented for our determination 
is whether, upon this state of facts, they have a valid 
cause of action. 

In Lambert v. Heath, 15 Mees. & Welsb. 486, the de- 
fendant bought for the plaintiff certain “ certificates 
of Kentish coast railway scrip,’ and received from 
him the money for them. Subsequently the directors 
repudiated the scrip upon the ground that it had been 
issued by the secretary without authority. The en- 
terprise to which it related was abandoned. The 
action, which was for money had and received, was 
thereupon brought to recover back what had been paid 
for the scrip. The court put it to the jury to say 
whether the scrip bought was “real Kentish railway 
scrip.”’ A verdict was found for the plaintiff upon 
this issue. A new trial was moved for, the defendant 
insisting that the court had misdirected the jury. 
After hearing the argument, the court said: 

“The question is simply this: Was what the parties 
bought in the market Kentish coast railway scrip? It 
appears that it was signed by the secretary of the com- 
pany, and if this was the only Kentish coast railway 
scrip in the market, as appears to have been the case, 
and one person chooses to sell and another to buy, that 
then the latter has got all that he contracted to buy. 
That was the question for the jury; but it was not so 
left to them. The rule must, therefore, be absolute 
for a new trial.” The judges were unanimous. 

Here, also, the plaintiffs in error got exactly what 
they intended to buy, and did buy. They took no 
guaranty. They are seeking to recover, as it were, 
upon one, while none exists. They are not clothed 
with the rights which such a stipulation would have 
given them. Not having taken it, they cannot have 
the benefit of it. The bank cannot be charged with a 
liability which it did not assume. 

Such securities throug the channels of commerce, 
which they are made to seek, and where they find 
their market. They pass from hand to hand like bank 
notes. The seller is liable ex delicto for bad faith, and 


ex contructu there is an implied warranty on his part 
that they belong to him, and that they are not forge- 
Where there is no express stipulation, there is no 


ries. 





liability beyond this. If the buyer desires special pro- 
tection, he must take a guaranty. He can dictate its 
terms and refuse to buy unless it be given. If not 
taken, he cannot occupy the vantage ground upon 
which it would have placed him. 

It would be unreasonably harsh to hold all those 
through whose hands such instruments may have 
passed, liable according to the principles which the 
plaintiffs in error insist shall be applied in this case. 

The judgment of the Circuit Court is affirmed. 

———__>—_—_——- 


VALIDITY OF TOWN BONDS. 


SUPREME COURT OF THE UNITED STATES —OCTO- 
BER TERM, 1875. 


Town or CoLoma, plaintiff in error, v. EAVEs. 


The bonds of a bynes os corporation recited that the 
were issued in accordance with a specified statute onk 
upon the “vote of the electors.”” The 
and issued by the officers who were to 
performance of the condition precedent. 
proof of these facts was sufficient to sustain the validity 
of the bonds in an action by a bona fide holder. 


\RROK to the Circuit Court for the Northern Dis- 
trict of Ilinois. . 

Mr. Justice StronG delivered the opinion of the 
court. 

It appears by the record that the plaintiff is a bona 
fide holder and owner of the coupons upon which the 
suit is founded, having obtained them before they 
were due and for a valuable consideration paid. Tbe 
bonds to which the coupons were attached were given 
in payment of a subscription of $50,000 to the capital 
stock of the Chicago and Rock Island Railroad Com- 
pany, for which the town received in return certificates 
of five hundred shares of $100 each, in the stock of the 
company. That stock the town retains, but it resists 
the payment of the bonds, and of the coupons attached 
to them, alleging that they were issued without lawful 
authority. 

Saying nothing at present of the dishonesty of such 
a defense, while the consideration for which the bonds 
were given is retained, we come at once to the question 
whether authority was shown for the stock subscrip- 
tion and for the consequent issue of the bonds. At 
the outset it is to be observed that the question is not 
between the town and-its own agents. It is rather 
between the town and a person claiming through the 
action of its agents. The rights of the town as against 
its agents may be very different from its rights as 
against parties who have honestly dealt with its agents 
as such, on the faith of their apparent authority. 

By an act of the legislature of Illinois, the Chicago 
and Rock River Railroad Company was incorporated 
with power to build and operate a railroad from Rock 
Falls, on Rock river, to Chicago, a distance of about 
one hundred and thirty miles. The tenth section of 
the act enacted that “to aid in the construction of 
said road, any incorporated city, town, or township, 
organized under the township organization laws of the 
State, along or near the route of said road, might sub- 
scribe to the capital stock of said company.” That 
the town of Coloma was one of the municipal divisions 
empowered by this section to subscribe fully appears, 
and also that the railroad was built into the town, 
before the bonds were issued. But it is upon the 
eleventh section of the act that the defendant relies. 
That section is as follows: 

‘* No such subscription shall be made until the ques- 
tion has been submitted to the legal voters of said city, 
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town, or township in which the subscription is pro- 
posed to be made. And the clerk of such city, town, 
or township is hereby required, upon presentation of a 
petition signed by at leagt ten citizens, who are legal 
voters and tax payers in such city, town or township, 
stating the amount proposed to be subscribed, to post 
up notice in three public places in each town or town- 
ship; which notices shall be posted not less than thirty 
days prior to holding such election, notifying the legal 
voters of such town or township to meet at the usual 
places of holding elections in such town or township, 
for the purpose of voting for or against such subscrip- 
tions. If it shall appear that a majority of all the legal 
voters of such city, town, or township voting at such 
election have voted ‘for subscription,’ it shall be the 
duty of the president of the board of trustees, or other 
executive officer of such town, and of the supervisor in 
townships, to subscribe to the capital stock of said 
railroad company, in the name of such city, town, or 
township, the amount so voted to be subscribed, and 
to receive from such company the proper certificates 
therefor. He shall also execute to said company, in 
the name of such city, town, or township, bonds bear- 
ing interest at ten per cent per annum; which bonds 
shall run for a term of not more than twenty years; and 
tbe interest on the same shall be made payable annual- 
ly; and which said bonds shall be signed by such presi- 
dent or supervisor, or other executive officer, and be 
attested by the clerk of the city, town, or township in 
whose name the bunds are issued.” 

Section 12 provides, ‘*It shall be the duty of the 
clerk of any such city, town, or township in which a 
vote shall be given in favor of subscriptions, within 
ten days thereafter, to transmit to the county clerk of 
their counties a transcript or statement of the vote 
given, and the amount so voted to be subscribed, and 
the rate of interest to be paid.” 

Most of these provisions are merely directory. But, 
conceding as we do, that the authority to make the 
subscription was, by the eleventh section of the act, 
made dependent upon the result of the submission of 
the question whether the town would subscribe, to a 
popular vote of the township, and upon the approval of 
the subscription by a majority of the legal voters of 
the town voting at the el. ction, a preliminary inquiry 
must be, how it is to be ascertained whether the direc- 
tions have been followed ? whether there has been any 
popular vote, or whether a majority of the legal voters 
present at the election did in fact vote in favor of a 
subscription ? Is the ascertainment of these things 
to be before the subscription is made, and be- 
fore the bonds are issued, or must it be after the bonds 
have been sold, and be renewed every time a claim is 
made for the payment of a bond, or a coupon. The 
latter appears to us inconsistent with any reasonable 
construction of the statute. Its avowed purpose was 
to aid the building of the railroad by placing in the 
hands of the railroad company the bonds of assenting 
municipalities. These bonds were intended for sale, 
and it was rationally to be expected that they would 
be put upon distant markets. It must have been con- 
sidered that the higher the price obtained for them, 
the more advantageous would it be for the company, 
and for the cities and towus which gave the bonds in 
exchange for capital stock. Every thing that tended 
to depress the market value was adverse to the object 
the legislature had in view. It could not have been 








trously affected if the distant purchasers were under 
obligation to appear before their purchase, or when- 
ever they demanded payment of principal or interest, 
whether certain contingencies of fact had happened 
before the bonds were issued; contingencies the hap- 
pening of which it would be almost impossible for them 
in many cases to ascertain with certainty. Imposing 
such an obligation upon the purchasers would tend to 
defeat the primary purpose the legislature had in view, 
namely, aid in the construction of the road. Such an 
interpretation ought not to be given to the statute, if 
it can reasonably be avoided. And we think it may 
be avoided. 

At some time or other it is to be ascertained whether 
the directions of the act have been followed, whether 
there was any popular vote, or whether a majority of 
the legal voters present at the election did, in fact, vote 
in favor of the subscription. The duty of ascertaining 
was plainly intended to be vested somewhere, and once 
for all, and the only persons spoken of who have any 
duties to perform respecting the election, and action 
consequent upon it, are the town clerk and the super- 
visor or other executive officer of the city or town. It 
is a fair presumption, therefore, that the legislature 
intended those officers, or one of them at least, should 
determine whether the requirements of the act prior 
to a subscription to the stock of a railroad company had 
been met. This presumption is strengthened by the 
provisions of the 12th section,which make it the duty of 
the clerk to transmit to the county clerk a transcript or 
statement, verified by his oath, of the vote given, with 
other particulars, in case a subscription has been voted. 
How is he to perform this duty if he is not to conduct 
the election and to determine what the voters have 
decided? If, therefore, there could be any obligation 
resting on persons proposing to purchase the bonds 
purporting to be issued under such legislative author- 
ity, and in accordance with a popular vote, to inquire 
whether the provisions of the statute had boen fol- 
lowed, or whether the conditions precedent to their 
lawful issue had been complied with, the inquiry must 
be addressed to the town clerk or executive officer of 
the municipality; to the very person whose duty it 
Was to ascertain and decide what were the facts. The 
more the statute is examined the more evident does 
this become. ‘The 11th section (quoted above) declared 
that if it should appear that a majority of the legal 
voters of the city, town or township voting had voted 
“for subscription,’’ the executive officer and clerk 
should subscribe and execute bonds. “If it should 
appear,”’ said the act. Appear when? Why, plainly, 
before the subscription was made and the bonds were 
executed, not afterward. Appear to whom? In regard 
to this there can be no doubt. Manifestly not to a 
court after the bonds have been put on the market and 
sold, and when payment is called for, but if it shall 
appear to the persons whose province it was made to 
ascertain what had been done preparatory to their own 
action, and whose duty it was to issue the bonds if the 
vote appeared to them to justify such action under 
the law. These persons were the supervisor and town 
clerk. Their right to issue the bonds was made depend- 
ent upon the appearance to them of the performance of 
the conditions precedent. Some person or persons was 
certainly to decide this preliminary question, and there 
can be no doubt who was intended by the law to be the 
arbiter. In Commissioners v. Nichols, 14 Ohio St. 260, 
it was said that ‘a statute in providing that county 


overlooked that their market value would be disas- | bonds should not be delivered by the commissioners 
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until a sufficient sum had been provided by stock sub- 
scriptions, or otherwise, to complete a certain railroad, 
and imposing upon them the duty of delivering the 
bonds when such provision had been made, without 
indicating any person or tribunal to determine that 
fact, necessarily delegates that power to the commis- 
sioners, and if delivered improvidently, the bonds will 
not be invalidated. 

In the present case, the person or persons whose duty 
it was to determine whether the statutory requisites 
to a subscription and to an authorized issue of the 
bonds had been performed, were those whose duty it 
was also to issue the bonds in the event of such per- 
formance. The statute required the supervisor or other 
executive officer not only to subscribe for the stock, 
but also, in conjunction with the clerk, to execute 
bonds to the railroad company, in the name of the 
town, for the amount of the subscription. The bonds 
were required to be signed by the supervisor or other 
executive officer, and to be attested by the clerk. 
They were so executed. The supervisor and the clerk 
signed them, and they were registered in the office of 
the auditor of the State, in accordance with an act re- 
quiring that, precedent to their registration, the super- 
visor must certify under oath to the auditor that all the 
preliminary conditions to their issue required by the 
law had been complied with. On each bond the auditor 
certified the registry. lt was only after this that they 
were issued. And the bonds themselves recite that 
they ‘‘are issued under and by virtue of the act incor- 
porating the railroad company,’ approved March 24, 
1869, ‘‘ and in accordance with the vote of the electors 
of said township of Coloma, at a regular election held 
July 28, 1869, in accordance with said law.’’ After all, 
this is not an open question, as between a bona fide 
holder of the bonds and the township, whether all the 
prerequisites to their issue had been complied with. 
Apart from and beyond the reasonable presumption 
that the oflicers of the law, the township officers, dis- 
charged their duty, the matter has passed into judg- 
ment. The persons appointed to decide whether the 
necessary prerequisites to their issue had been com- 
pleted, have decided and certified their decision. They 
have declared the contingency to have happened, on 
the occurrence of which the authority to issue the 
bonds was complete. Their recitals are such a decision, 
and beyond these a bona fide purchaser is not bound to 
look for evidence of the existence of things in pais. 
He is bound to know the law conferring upon the 
municipality power to give the bonds on the happening 
of a contingency, but whether that has happened or 
not is a question of fact, the decision of which is by 
the law confided to others—to those most competent 
to decide it —and which the purchaser is, in general, in 
no coudition to decide for himself. 

This we understand to be the settled doctrine of this 
court. Indeed, some of our decisions have gone 
farther. In the leading case of Knox v. Aspinwall, 21 
How. 544, the decision was rested upon two grounds. 
One of them was that the mere issue of the bonds con- 
taining a recital that they were issued under and in 
pursuance of the Jegislative act, was a sufficient basis 
for an assumption by the purchaser that the conditions 
on which the county (in that case) was authorized to 
issue them had een complied with, and it was said 
the purchaser was not bound to look farther for evi- 
fence of such compliance, though the recital did not 
affirm it. This position was supported by reference to 


The Royal British Bank v. Torquand, 6 Ellis & Blackb. 





327, a case in the Exchequer Chamber, which fully 
sustains it, and the decision in which was concurred 
in by all the judges. This position, taken in Knoz v. 
Aspinwall, has been more than once reaffirmed in this 
court. It was in Moran v. Miami County, 2 Black,732; 
in Mercer County v. Hackett, 1 Wall. 83; in Supervisors 
v. Schenk, 5 id. 784; and in Mayor v. Muscatine, 1 id. 
384. It has never been overruled, and whatever doubts 
may have been suggested respecting its correct- 
ness to the full extent to which it has some- 
times been announced, there should be no doubt of 
the entire correctness of the other rule asserted in 
Knox vy. Aspinwall. That, we think, has been so 
firmly seated in reason and authority that it cannot 
be shaken. What it is has been well stated in section 
419 of Dillon on Municipal Corporations. After a re- 
view of the decisions of this court, the author re- 
marks: “If upon a true construction of the legislative 
enactment conferring the authority (viz., to issue mu- 
nicipal bonds upon certain conditions), the corpora- 
tion, or certain officers, or a given body or tribunal, 
are invested with power to decide whether the condi- 
tion precedent has been complied with, then it may 
well be that their determination of a matter in pais, 
which they are authorized to decide, will, in favor of 
the bondholder for value, bind the corporation.”’ This 
is a very cautious statement of the doctrine. It may 
be restated in a slightly different form. Where legis- 
lative authority has been given to a municipality, or 
to its officers, to subscribe for the stock of a railroad 
company, and to issue municipal bonds in payment, 
but only on some precedent condition, such as a popu- 
lar vote favoring the subscription, and where it may 
be gathered from the legislative enactment that the 
officers of the municipality were invested with power 
to decide whether the condition precedent has been 
complied with, their recital that it has been, made in 
the bonds issued by them and held by a bona fide pur- 
chaser, is conclusive of the fact and binding upon the 
municipality, for the recital is itself a decision of the 
fact by the appointed tribunal. In Bissell v.Jefferson- 
ville, 24 How. 287, it appeared that the common council 
of the city were authorized by the legislature to sub- 
scribe for stock in a railroad company, and to issue 
bonds for the subscription, on the petition of three- 
fourths of the legal voters of the city. The council 
adopted a resolution to subscribe, reciting in the pre- 
amble that more than three-fourths of the legai voters 
had petitioned for it, and authorized the mayor and 
city clerk to sign and deliver bonds for the sum sub- 
scribed. The bonds recited that they were issued by 
authority of the common council, and that three- 
fourths of the legal voters had petitioned for the same, 
as required by the charter. In a suit subsequently 
brought by an innocent holder for value, to recover 
the amounts of unpaid coupons for interest, it was held 
admissible for the defendants to show that three- 
fourths of the legal voters of the city had not signed 
the petition for the stock subscription. A similar 
ruling was made in Van Hostrop v. Madison City, 1 
Wall. 291, and in Mercer County v. Hackett, id. 83. 
The same principle has recently been asserted in this 
court after very grave consideration, and it must be 
considered as settled. In St. Josephs Township v. 
Rogers, 16 Wall. 644, it is stated thus: ‘Power to is- 
sue bonds to aid in the construction of a railroad, igs 
frequently conferred upon a municipality in a special 
manner, or subject to certain regulations, conditions, 
or qualifications, but if it appears by their recitals that 
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the bonds were issued in conformity with these regu- 
lations, and pursuant to those conditions and qualifi- 
cations, proof that any or all these recitals were 
incorrect, will not constitute a defense for the corpo- 
ration in a suit on the bonds or coupons, if it appears 
that it was the sole province of the municipal officers 
who executed the bonds to decide whether or not 
there had been an antecedent compliance with the 
regulation, condition, or qualification, which it is al- 
leged was not fulfilled.” 

There is nothing in the case of Marsh v. Fulton, 10 
Wall. 675, to which we have been referred, at all in- 
consistent with the rule thus asserted. In that case 
there were no recitals in the bonds, and there was no 
decision that the conditions precedent to a subscrip- 
tion, or to the gift of authority to subscribe, had been 
performed. The question was, therefore, open. 

What we have said disposes of the present case with- 
out the necessity of particular consideration of the 
matters urged in the argument of the defendant below. 
It was inadmissible to show what was attempted to be 
shown, and even if it had been admissible, the effort to 
assimilate the case of Marsh v. Fulton would fail. 
There the subscription was for the stock of a different 
corporation from that for which the people had voted. 
Here it was not. 

The judgment of the Circuit Court is affirmed. 





————— 
BOOK NOTICES. 
A Treatise on the Law of Receivers. By James L. High. 

Chicago: Callaghan & Co., 1876. 

HE author of this volume states that it completes a 

series of text-books upon extraordinary and equi- 
table remedies. It can easily be seen that the branch of 
the law of which this work forms a part is one of the 
most difficult and important. The ordinary remedies for 
the procurement of redress for wrongs are often inade- 
quate; and the practice now tends toward injunc- 
tions, attachments, receiverships and all the acces- 
sions of the regular action. These proceedings are 
properly denominated extraordinary; they are liable 
to be greatly abused, as are also proceedings supple- 
mentary to judgment, which are of a similar character 
to the provisional remedies previous to judgment. All 
of these proceedings are so dependent upon the indus- 
try and animus of the lawyer, and the good-nature 
and “ discretion”’ of the judge, that a resort to them 
seems like transferring the tactics and jurisdictional 
functions of the police judge and the justice of the 
peace to the higher courts. We do not know whether 
Mr. High will succeed in settling the powers of judi- 
cial officers relating to these extraordinary remedies. 
He at least will have done the profession and the judi- 
ciary a great service in pointing out the precedents and 
principles which ought to govern in cases wherein 
these remedies are sought. 

The previous works of the author have been received 
with great favor, both in this country and England. 
They are written in the best style, and evince wide 
research and profound reflection. Mr. High has 
been fortunate in the choice of subjects; for, 
as we have before intimated, if there is any 
branch of the law upon which the profession need 
light, it is upon the subjects connected with provisional 
and extraordinary remedies. The only trouble is that 
judges feel inclined to look to their own “ discretion” 
(as they are pleased to term it),in such matters; and 
thus precedents and principles cease to be of much 





value. Weare in favor of limiting the “ discretion- 
ary ’’ power of all judicial officers as much as possible. 
There is less danger of a failure of justice by prescrib- 
ing the powers and duties of judges by a fixed set of 
rules or code of laws than there is by allowing to judi- 
cial officers the power of exercising their own discre- 
tion as to when and how extraordinary and provisional 
remedies shall be applied. By providing and allowing 
this class of remedies the true interests of some liti- 
gants may have been subserved; but there are about as 
many cases of abuses of these remedies as there are 
justifiable uses of them. In very many instances, in- 
deed, the extraordinary remedies and supplementary 
proceedings which are provided, are used for the pur- 
poses of oppression and extortion. It might be differ- 
ent if the judges examined the matters before them 
more carefully; but as it is, the vigorous and 
industrious lawyer may obtain almost any sort of an 
order in extraordinary and supplementary proceed- 
ings, and the opposite counsel must exercise his inge- 
nuity to get such order vacated. An immense amount 
of “routine ”’ or ‘*‘ machine”? work is done by judges in 
granting such orders. If they would study Mr. High's 
works on extraordinary remedies, they would, per- 
haps, discover and apply the true principles governing 
them. 

The present work is an able and admirable presenta- 
tion of the law of ‘‘receivers,’”’ and deserves the at- 
tention of the entire profession. 





Reports of cases decided by the English courts. with notes and 
references to kindred cases and authorities. By Nathaniel 
C. Moak, counselor at law. Vol. XI. Albany: William 
Gould & Son, 1876. 

The present volume of this series of reports is of 
more than usual interest. It would be quite impossi- 
ble to set forth the substance of the principal cases 
here reported, in the space which is allowed us. 
There is one case, however, which we may men- 
tion on account of its paramount interest, viz.: 
Prudential Insurance Uo. v. Knott, p. 498; L. R., 10 
Chance. App. 142. It was there held that the court of 
chancery had no power to restrain the publication of a 
libel as such, even if it is shown to be injurious to 
property. The remedy must be by action after the 
publication. This isa well-considered case, the Lord 
Chancellor, Cairns, delivering an elaborate opinion, in 
which Mellish, L. J., concurred. The case overrules 
Dixon v. Holden, L. R.,7 Ex. 488, and Springhead 
Spinning Co. v. Riley, L. R., 6 Ex. 551. Mr. Moak has ap- 
pended a note to the case, giving the substance of the 
American authorities on the subject. 

The volume is quite equal to its predecessors in me- 
chanical execution and the judiciousness of the selec- 
tion of the cases. 





>- — 
,COURT OF APPEALS DECISIONS. 


THE following decisions were handed down in the 
New York Court of Appeals, on Tuesday, April 18> 
1876: 

Judgment affirmed with costs — Higgins v. Newtown 
and Flushing Railroad; Becker v. Howard; Hogan 
v. Lambeer; Vandenburgh v. The President, etc., of 
Greenbush; Robison v. New York Central, etc., R. R. ; 
Morthorst v. New York Central, etc., Railroad; Sauter 
v. New York Central, etc., Railroad. Judgment 
affirmed — People ex rel. Woolf v. Jacobes. —— Order 
of General Term reversed, and order of Special Term 
affirmed with costs for want of title in the relator to 
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the writ of mandamus— People ex rel. Stevens v. 
Hayte; People ex rel. Mifiger v. Gerard. —— Judgment 
reversed and new trial granted, costs to abide event — 
Evertson v. The National Bank of Newport; Magaun 
wv. Sinclaire; Sullivan v. Sullivan. —— Order affirmed 
and judgment absolute for plaintiff on stipulation, 
with costs— McNeilly v. The Cont. Life Ins. Co. 
Judgment modified so as to make costs of all parties 
in the Supreme Court payable out of the reserved fund, 
and as so modified, affirmed with costs to all parties in 
this court, payable out of same fund—Thurber v. 
Chambers. —— Judgment reversed and new trial grant- 
ed, costs to abide event, unless plaintiff stipulates to 
deduct from his recovery the sum of $93.36, and if he 
so stipulates, the judgment as so modified, affirmed 
without costs to either party in this court — Slinger- 
land v. Bennett. —— Judgment of General Term re- 
versed, and order of Special Term aflirmed, with costs 
in the Supreme Court and this court — Miller v. 
Coates. 








> ——— 


NOTES. 


) i opening article of the Southern Law Review, on 

**Controversies of Modern Continental Jurists,”’ 
by U. M. Rose, is a learned and profound exposition of 
legal theories of primary rights. Those of our readers 
who wish to examine the philosophy of thelaw will 
do well to read this most excellent article. The other 
articles are of a more practical and generally interest- 
ing character. They are as follows: **The Dartmouth 
College Causes and the Supreme Court of the United 
States; ‘‘The Works of Joel Printers Bishop,”’ by 
Wm. Lawrence; ‘ Liability of Master to Servants,’’ by 
Thomas M. Cooley; ‘*‘ Concerning the Burden of 
Proof,” by Francis Wharton; ‘‘ The Federal Courts,” 
Gustavus Schmidt; ‘* Notes of Current European 
Law,” by W. S. Hammond. The book notices are 
written with great care and elaborateness, and we have 
no hesitation in saying that the present number of 
this review is the best we have seen. In examining 
the number cursorily, we have found, however, an er- 
ror in the article on ‘‘The Federal Courts,’? which 
conveys the idea on page 152, that Lord Selborne is the 
present Lord Chancellor of England, whereas the Lord 
Chancellor is Lord Cairns. 





In the Alabama Claims Commission the following 
principle has been laid down: Insurance companies 
and insurers cannot recover in this court, unless they 
show two things: First, that they suffered damage, or 
prove losses by reason of the destruction of property 
by the Confederate cruisers Alabama, Florida, and the 
Shenandoah after she left Melbourne; and second, 
that their business in insuring against war risks dur- 
ing the rebellion caused them a net loss, both of which 
being proved, they may recover a sum equal to the 
amount of such net loss in their business, if their los- 
ses by said cruisers amounted to the aggregate of such 
loss, but in no case greater than the amount of the net 
loss of such war risk business. In determining such 
net loss the amounts paid and received for reinsur- 
ance are taken into consideration. —— The Judiciary 
Committee of the Massachusetts Senate has unani- 
mously reported that the bill legalizing the marriage 
between James Parton and Ellen Willis Eldredge, 
ought not to be rejected on account of any doubt as to 
its constitutionality, and a majority of the same 
committee recommended that it was expedient to 





pass the bill.——The Supreme Court of Massachu- 
setts is reported to have decided that, if armed with 
proper papers, and having reason to believe the 
person sought is within a house, an officer may, 
after demanding and being refused admission, en- 
ter by force; nor can he be treated as a trespasser if 
the person sought is not there. —— A notice of appeal 
has been served in the Tweed $6,000,000 suit. 

The editor of The Shaker in an article on “ Jesus as 
a Lawyer,’ likens the Beecher case to that of the err- 
ing woman who was brought before Jesus. The bibli- 
cal narrative shows that no stones were cast, and that 


. Jesus wrote on the ground, ‘‘ Ye have all done like- 


wise.’’ The opinion of the editor of The Shaker is that, 
“if Jesus had conducted Beecher’s defense, he would 
not have shielded him, if guilty; but he would have 
spoken and written as once before, for the benefit of 
Beecher’s accusers; ‘and they, being convicted of 
their own consciences, went out,’ leaving Jesus and 
Beecher alone; and, assured by Beecher’s honest con- 
fession of his true condition, the ever-memorable 
index to true repentance might have been useful: ‘Go, 
and sin no more.’ ”’ 


The Supreme Court of Illinois, in American Express 
Co. v. Greenhalgh, considered the liability of carriers 
of goods shipped C. O. D. The goods were shipped to 
Greenhalgh, C.O. D. The consignee refused to receive 
them, but paid the express charges. Suit was brought 
by the consignors against the consignee, for the value 
of the goods. Pending the suit, the attorney for the 
consignee ordered the express company to return the 
goods. This was done, and the consignors received 
them. Afterward, verdict was rendered against the 
defendant, who then demanded the goods of the ex- 
press company, and thereon brought suit in trover. It 
was contended that the judgment gave absolute title 
to the defendant. Held, 1. That, if so, the action 
could only lie against the consignors for the goods so 
returned by order of the defendants. 2. If the agent 
of the company even knew of the pendency of the 
suit, yet he would be justified, by such order, in re- 
shipping to the consignors. 3. It is not the duty of a 
public carrier to seek the true owner of goods, nor, un- 
asked or unwarned, to seek to protect the contingent 
future interests of a consignee. 4. Although, should 
the public carrier deliver goods to a third party, it 
would devolve upon such carrier to prove that the de- 
livery was to the true owner. But that is not this case. 


The report of the Committee of the New York Bar 
Association on a State association has the following: 
In England the four inns of court and chancery, 
Lincoln’s, Gray’s, and the Inner and Middle Temples, 
are all voluntary associations, under government im- 
posed upon themselves by themselves, and no one can 
be admitted to the bar at all, except upon the call of 
some one of them; each has the power of disbarring 
members of the profession, without action by the 
courts, and no one can cease to be a member of one of 
them as long as he continues to practice, except on 
the sovereign’s commission, he graduates into Ser- 
geant’s Inn, another voluntary society. The inns also 
regulate the rank of the lawyer—an “outer barrister” 
being required to plead without the bar, but when 
made by one of thema “bencher,”’ being entitled to 
plead within the bar—without any action of the 
court; and no one can be elevated to the bench with- 
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out first being a member of Sergeant’s Inn. These 
things show the powerful position to which those asso- 
ciations have arrived in England; and doubtless the 
high character of the English Bar is greatly to be 
attributed to them. 

Mr. Alderman Nottage has written to the London 
Times, with reference to the statement that Sir Alex- 
ander Cockburn is the first Chief Justice who has ever 
been presented with the freedom of the city of Lon- 
don, pointing out that Sir Charles Pratt (afterward 
the first Earl Camden and Lord Chancellor) received 
the same compliment on the 2ist of February, 1764, 
while holding the office of Chief Justice of the Court 4 
of Common Pleas. The occasion of the presentation 
was the wide popularity of the Chief Justice in conse- 
quence of his judgment discharging John Wilkes from 
custody, on the ground of parliamentary privilege, and 
his decision as to the illegality of general warrants. 
The corporation at the same time requested the Chief 
Justice to sit to Sir Joshua Reynolds for his portrait, 
which now hangs in the Upper Court at Guildhall. 


The intimacy which occasionally exists between 
judges and prisoners gives rise at times to some amus- 
ing scenes in courts of justice, though not very often 
im this matter-of-fact country of ours—at least in 
modern times. Instances of the kind were more fre- 
quent among us in the olden times. When Chief Jus- 
tice Holt of England,who had been somewhat of a grace- 
less scamp in his youth, recognized an old acquaintance 
in a prisoner brought before him, he cautiously ques- 
tioned him as to what had become of his old comrades. 
He supposed that he was not recognized by the pris- 
oner, but the reply convinced him to the contrary — 
“They are all hanged, my lord, except you and I.” 
But in those degenerate days one has to go out of Eng- 
land, as a rule, to be entertained by instances of 
familiarity between bench and dock. An English 
contemporary claims that in America they are 
not uncommon, if one may credit the reports 
which appear from time to time in the newspapers of 
that country. A prisoner in asportive mood, will now 
and then offer to ‘“‘go double or quits,’ in regard to 
the penalty assigned him, and the offer is sometimes 
accepted. Friendly chat, mutual compliments, and 
so on, not unfrequently pass between the prisoner and 
the “‘ judge,”’ or “‘squire.”’ In a recent report in an 
American paper there is an illustration of this free- 
and-easy intercourse. George Elliott, formerly a 
street-car conductor, was charged before Squire Car- 
penter with passing some forged notes of small value 
among his former colleagues. ‘George,’ said the 
squire, feelingly, ‘‘ you were a conductor on this road, 
and you really should not have gone back on your old 
comrades in this way; I must send you up, George.” 
“Can't I say something for myself, squire?’ asked 
George, in reply. ‘It makes no difference, George; I 
must send you up.’ ‘ Well, I think it does, squire, 
you believing what them fellows swear against me, 
and I want a postponement to get a counselor to look 
after me.” ‘ Well, George, I must hold you in $1,000 
bail; you'll have plenty of time to engage a counselor. 
When you go down stairs, just you have a quiet talk 
with Tom Holloway. He knows every bit as much 
about law as you do about old rye whisky. I guess 
he’ll fix you right up and no mistake. Good-bye, 





George .”’ ‘* Good-bye, squire, and thank you.” This 


style of administering justige may not be very edify- 
ing, but has at least the méfit of being rather enter- 
taining, and of tending to cultivate amicable and 
friendly relations between prisoner and magistrate. It 
is not easy te conceive the possibility of the ‘‘ George”’ 
of the foregoing narrative making himself disagreea- 
ble to the “ squire,’’ whose painful duty it was to 
“send him up.” 


The following letter of Daniel Webster has been pub- 
lished. It was directed to Judge Farrar of New 
Hampshire, and contains advice to the judge’s son 
as to the best mode of studying law: ‘The treatises 
of Burlamaqui and Montesquieu being a part of the 
course of collegiate studies, have been read, no doubt, 
by Mr. Farrar. I presume also he has read Hume’s 
History of England, which is considered almost a law 
book. After these, I should imagine the following au- 
thors might be perused advantageously. Blackstone’s 
Commentaries, Sullivan’s Lectures, Woodeson’s “do. 
Swift’s System, some parts of Espinasse, such, for in- 
stance, as his titles of Assumpsit, Trespass, Assault 
and Battery, Trover, etc. ; some others, such as Eject- 
ment, Bankruptcy, etc., are not so easily understood; 
Jones’ law of Bailments, Kyd on Bills of Exchange 
and Promissory Notes; East’s Crown Law—Blackstone 
will need to be reviewed. From him more than any 
other author the student is enabled to understand the 
outlines of his profession. I think, however, that it is 
hardly advisable for a student to labor much at his 
2nd vol. Considerable previous knowledge is abso- 
lutely necessary to understand it, and I imagine those 
things are first to be studied, which are most easily un- 
derstood. 

Time is almost entirely lost, which is employed in 
endeavoring to fix in the memory, maxims, and posi- 
tions, when their relation to the general system is not 
discovered. The most plain and practical books are 
best, to begin with. Law, it is believed, is studied 
more successfully when studied analytically, as the lo- 
gicians say; when the student, after having made a 
general survey of the whole system, descends to a par- 
ticular investigation of the parts. It is easy, in this 
way, to run out on the limbs and branches of the sys- 
tem, to their remote extremities. It is hard and diffi- 
cult to begin at the extremities, and proceed to the 
trunk — Coke himself recommends the former method ; 
of course, Coke is not to be read among the first books; 
being more difficult of comprehension than any other 
author. Vattel’s Law of Nations is an useful author- 
ity, to be read as early as is convenient. The first vol- 
ume of Dr. Robertson’s History of Charles the Fifth is 
celebrated, as containing the best description of the 
feudal system. Having read the first volume of that 
elegant and excellent author, it would require great 
self-denial to refrain from reading the remainder. As 
Mr. F. advances in his studies, and becomes so much 
acquainted with the library as to be able to know in 
what books, and in what places, to look for particular 
points, he will find it very pleasant to study his pro- 
feasion by subjects—to take any topic of the law and 
read all that is said on it in the books within his reach. 
It would still be more advantageous, if he would 
(make] a little analysis or abstract of the subject, stat- 
ing the leading points and naming the authorities. He 
will find these little things exceedingly useful when 
he is in practice, if for no other reason than because 
they contain many references to authorities. 

D. WEBSTER.” 
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CURRENT TOPICS. 


HE Committee appointed by the New York Bar 

Association to arrange a tribunal to hear and 
determine the charges against Charles O’Conor have 
succeeded in getting a number of excellent men to 
serve upon the tribunal. The tribunal will consist 
of John A. Dix, Wilson G. Hunt, William Adams, 
D. D., Howard Potter, and John K. Porter. There 
is an admirable combination of characteristics in 
this tribunal. The committee of selection say that 
they have been solicitous ‘‘to provide a court, whose 
intelligence and impartiality shall be above sus- 
picion, and whose judgment, whatever it may be, can 
be accepted as final.” The members of the tribu- 
nal have accepted the duties imposed upon them, 
and a preliminary meeting has been held. Judge 
Peabody, one of the committee of selection, has 
stated that the tribunal would proceed to act as 
speedily as possible, and that its proceedings would 
be announced through the newspapers. 


The bill embodying the work of the commissioners 
to revise the statutes so far as completed has passed 
both houses of the New York legislature. The re- 
vision is not to take effect until May, 1877 — after the 
meeting of the next legislature; so that any amend- 
ments or modifications which may appear to be re- 
quired, may be effectuated The new bill will be 
printed in the session laws, probably, and in other 
forms, so that the profession will have an opportu- 
nity to give it full examination before the meeting 
of the next legislature. There are some amendments 
heretofore pointed out by us, which should be 
made. Perhaps other modifications will occur to us 
and to the profession at large. 


The testimony of experts has arisen into great 
prominence of late, not only in this country, but in 
England. The courts, as a rule, are rather slow to 
accept this species of testimony without corrobora- 
tion. Yet there is, obviously, a great field for ex- 
perts in the law of evidence. The difficulty con- 


sists in the manner in which they are now brought 
into court, each party producing only such experts 
as will sustain his view of the case. An English 
contemporary points to the fact that it is of great 
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advantage to procure the skill, erudition, patience 
and scientific habit of mind which may be brought 
to bear upon every technical question in a court of 
law. Whatever may be the matter in dispute, the liti- 
gants are able to bring orward persons to testify who 
have made the subject of controversy the study of 
their lives. But our contemporary remarks that 
there isa real danger that we may become subject 
to the tyranny of experts. Experts who are very 
deeply versed in their peculiar branch of knowledge 
are apt to fix their attention on that alone, and to 
disregard all the rest of the world in which they 
live, and to which they have after all to apply their 
skill. They come thus to have very uncompromis- 
ing opinions, a more than papal confidence in their 
own infallibility, and a thorough contempt for any 
unfortunate circumstances which may seem to con- 
flict with their judgments. But in judicial inquiries 
it is impossible to accept with unreasoning faith 
any man’s judgment, however special may be his 
knowledge. Judges and juries are bound to take 
into account other things besides the opinions of 
any experts, however eminent. When experts 
shall have been elevated to the rank of advisers of 
the court, then they will have attained their true 
place and influence. 


Two questions of great legal importance are about 
to be decided in Washington. The one question is, 
whether an officer of the United States, a member of 
the cabinet, can be impeached, after his resignation 
has been tendered and accepted, for crimes and mis- 
demeanors committed during his official tenure. 
That question will be decided distinctly by the Uni- 
ted States Senate in the case of Ex-Secretary Bel- 
knap. The other question is, whether the courts 
have power to issue a writ of habeas corpus in the 
case of a person imprisoned by the order of the 
House of Representatives for refusal to answer 
questions put to him by one of the committees of 
that body, and for refusal to furnish books and papers ; 
and whether the courts have the power to deter- 
mine the legality of the commitment. This question 
will be decided in the case of Kilbourn, the recusant 
witness. These questions are of the very highest 
importance, and their argument and determination 
should command the best energies of our greatest 
constitutional lawyers and statesmen. 


In the course of an able article on ‘‘ The Divine 
Right of Civil Government,” Dr. Spear of the Jn- 
dependent states that in one sense there is a divine 
right in government. But it is only in the sense 
that men naturally unite as political communities, 
that some form of government is the necessary ad- 
junct of that fact, and that God has established an 
order of things leading to these results, The ruler 
himself is ‘‘neither inspired nor infallible, and is 
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often a moral monster.”” The manner in which civil 
governments have been originally established is 
wholly against the theory of divine right. Macau- 
lay says: ‘‘A handful of daring adventurers from 
a civilized nation wander to some savage country, 
and reduce the aboriginal race to bondage. A suc- 
cessful general turns his arms against the State 
which he serves. A chief of a party, as at Flor- 
ence, becomes imperceptibly a sovereign and the 
founder of a dynasty. A captain of mercenaries, as 
at Milan, seizes on a city, and by the sword makes 
himself its ruler. It is in events such as these that 
governments have generally originated.” Neither 
Macaulay nor Dr. Spear are needed to overthrow 
the doctrine of the divine right of civil government 
in this country. But in Europe there is still a deep 
feeling that civil government is of special divine 
origin. To that class of people Dr. Spear’s words 
may be recommended when he says: ‘‘ Victoria has 
no higher or better warrant from Heaven to perform 
the duties of a Queen than has a common laborer to 
do an honest day’s work for his employer.” 


The fair wearers of wedding-rings would hardly 
dream that these rings could ever become the sub- 
ject of litigation. But such was the case in Sheffield 
county, England, where the court was obliged to 
pass upon the question of a wife’s control over a 
wedding-ring. It appeared that the husband and 
wife resided with the wife’s mother. The wife 
died, having previously given the wedding-ring to 
her mother. The mother brought an action against 
the husband for board and lodging, whereupon he 
claimed as a set-off the value of the ring. In giving 
judgment the court said a wedding-ring came under 
a class of articles which the wife had separately and 
independently of her husband, and she had power 
to keep them, but she had no power to give them 
away. Yet, according to the laws of England, the 
husband had power to give away the wedding-ring 
during her life. In this case, the court ruled, the 
wife had no power to give away her ring, and the 
set-off was sustained. 


We know of no question in international law 
which is just now of such paramount interest as the 
subject of the extradition of criminals. This matter 
is certainly of especial importance in respect to the 
relations between Great Britain and the United 
States. Several persons charged with grave extra- 
ditible offenses are held by the English government 
because our government will not give a guarantee 
that these persons when surrendered shall not be 
punished except for extraditible offenses. The 
London Solicitors’ Journal suggests that some provis- 
ion should be made by our Congress similar to that 
of the English extradition act of 1870. This pro- 





vides for the requiring, and the giving of guarantees 
on the extradition of criminals. Where the trea- 
ties themselves do not provide for these guarantees 
of immunity, the local or municipal laws ought to 
do so. No principle is better established, in inter- 
national law, than that an extradited person shall not 
be tried for any but an extraditible offense. We 
should be glad to see Congress pass such an act as 
that of the English Parliament. While the act 
could not override the express language of treaties, 
it could at least supply deficiencies. 


The fees of lawyers are attracting so much atten- 
tion of late that it may be well to notice the fact that 
in most countries excepting our own, the compensa- 
tion of the lawyer is considered simply as an honor- 
arium. We have often had occasion to refer to the 
condition of things in England, where the lawyer 
cannot even maintain an action against his client for 
his fees. There are many instances recorded in his- 
tory of cases involving emotional and_ political ele- 
ments having been undertaken by members of the 
profession without any pecuniary compensation 
whatever. We have one case in mind — that of M. 
Dupin, who in the political trials during the retgns 
of Louis XVIII, and Charles X, always refused a 
fee. His honorarium was said to be ‘‘the picture- 
book, the song and the journal defended by his wit, 
his learning and his eloquence.” Whether, after 
getting the credit of working without fees, he ob- 
tained compensation from his clients, history does 
not inform us, but we infer that history has told the 
whole truth. 

It is becoming a question of importance as to how 
far the telegraph may be useful in producing 
evidence in court. In the case recently decided in 
the Court of Common Pleas of Philadelphia (see 
ante, p. 239), relating to the power to restrain the 
Western Union Telegraph Company from erecting 
telegraph poles in the streets of a city, a question 
arose as to whether the underground lines worked 
well in London. It seems that the dispute on this 
point arose in the argument of the cause and not in 
the trial proper. It was alleged on one side that 
underground wires work satisfactorily in London, 
and on the other side that they had been almost 
entirely abandoned. City Attorney Collins, at 11 
o’clock, cabled a message of 128 words to the Lon- 
don General Post-office for information on the sub- 
ject. This message was transmitted to its destina- 
tion in twenty-three minutes, and it required but 
twenty-two minutes for a reply of 108 words to re- 
turn to the court-house in Philadelphia. The reply 
was to the effect that the underground wires were 
working successfully, and that there were no poles 
in the streets of London. The court could not very 
well help taking cognizance of this fact; and it 
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probably had something to do with the decision 
which was against the telegraph company. One 
singular thing about the case is that the defendant 
company was obliged to transmit over its own wires 
a communication antagonistic to its interest in the 
suit. 


It would seem like a great waste of legal talent 
for thirty lawyers to be engaged in one case. But 
such a thing has occurred in a recent complicated 
will case. In the contention over the will of one 
Holbrook of New York, it appeared that specific 
legacies were made to twenty-two charitable institu- 
tions, the Board of Education, and the School 
Trustees of the twenty-four wards of the city. 
Some dispute having arisen as to the duty of the exe- 
cutors, they brought suit asking the court to in- 
struct them, and making parties all the heirs and 
legatees. The result is that about thirty lawyers 
have been employed to represent the various inter- 
ests. Weare happy to find that the testimony in 
the case has been closed; but if an argument is to 
take place where will the “thirty ” find room within 
the bar if other members of the profession are pres- 
ent, and how long will it take to argue the case? 


We hope the ‘‘ thirty” will consolidate. 


a 
NOTES OF CASES. 

|* Hey v. The City of Philadelphia, 8 Leg. Gaz. 

114, the Supreme Court of Pennsylvania decided 
the following case: Plaintiff was driving on a 
broad road along the river Schuylkill in Philadel- 
phia, when his horse took fright, and ran away over 
the embankment and was killed. The road was not 
fenced on the river side, but it was bounded by a 
curb and a footwalk. Held, that it was negligence 
in the city not to guard the road by fences, and that 
it was liable for the loss of plaintiff's horse. 
This case was distinguished from Davis v. Dudley, 4 
Allen, 557, where the bolt, connecting the cross-bar 
and thills with the vehicle, broke, and let them fall 
on the horse’s heels, thus frightening it and causing 
it to run away. While it was running it broke one 
of its legs upon a pile of wood lying in the road. 
Held, that the town was not liable. But the court said 
in Hey v. City of Philadelphia, that ‘‘if we reverse 
the case and suppose the fright of the horse to have 
been occasioned by some prudent endeavor of the 
driver to escape the danger of the obstruction in the 
highway, it is probable the decision would have 
been different.” The court further said that in all 


the cases which had been cited against the holding 
in Hey v. City of Philadelphia, the cause of the ac- 
cidents complained of were the running away, or 
loss of control of the horses, occasioned by acci- 
dents unconnected with the condition of the roads 
over which they were passing. 





In Township v. Merkhoffer, 71 Penn. St. 276, a 
wagon and team fell over into an excavation at the 
side of the road, and there being no negligence on 
the part of the driver, it was held that the town was 
liable, although the accident would not have hap- 
pened had not the horses been ‘‘skittish.” The 
court said: “It (the highway) must.be kept in 
such repair that even skittish animals may be em- 
ployed without risk of danger on it, by reason of 
the condition of the road.” So it has been held 
that where a horse becomes frightened and backs 
off a bridge, there being no side railings, the muni- 
cipality is liable. Newton Township v. Davis, 1 Wr. 
211. In Houfe v. Town of Fulton, 9 Am. Rep. 
568; 29 Wis. 296, it was held that, where plaintiff's 
horse plunged off the side of a bridge without a rail- 
ing, if the injury would not have occurred but for 
a defect in the bridge, the town was liable although 
the proximate cause was a momentary loss of con- 
trol over the horse, not attributable to the fault of 
any one. The cases on this subject are cited and 
examined by Dixon, C. J., in his opinion in Houfe 
v. Town of Fulton. 


In Cook v. Rogers, 31 Mich. 391, the Supreme 
Court of Michigan decided a question in the law of 
assignments for benefit of creditors. The following 
points were decided: 1. The possession of the 
property of another by virtue of a valid common- 
law assignment to him from such other for the bene- 
fit of creditors, gives no right to creditors of such 
assignor to maintain garnishee proceedings against 
the assignee; there is nothing in the bankrupt act 
authorizing such a proceeding on the basis that the 
assignment is by that act rendered invalid. 2, 
There is no proper analogy between insolvent laws, 
correctly so-called, and those principles of the com- 
mon law which allow and sanction the conveyance 
of his property by a debtor for the equal benefit of 
all his creditors, and no such resemblance or rela- 
tion as to warrant the conclusion that because the 
existence of the federal bankrupt law suspends all 
State insolvent laws, it must therefore also suspend 
those common-law principles. 3. The right to make 
general assignment of all a man’s property, results 
from that absolute ownership which every man 
claims over that which is his own. Every debtor 
has a legal right to assign property for the security 
of debts due by him, and so far from such an act 
being reprehended by the law, it is justified and ap- 
proved. The main point of the decision is that the 
simple existence of a bankrupt law does not render 
acommon-law assignment for benefit of creditors, 
ipso facto void. This is a subject upon which the 
decisions are not sufficiently definite. See Mayor v. 
Hellman, ante p. 199, where it was held that such 
an assignment made six months before an adjudica- 
tion in bankruptcy is valid. See, also, post, Globe 
Ins, Oo. v. Cleveland Ins. Co. 
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DANIEL WEBSTER. 
(CONCLUDED. ) 


Wy BeerEn in his youth wrote a good deal of con- 

ventional and common-place verse in heroic 
measure, which is to be found in his private corres- 
pondence. A short ode to tobacco, in a different 
vein, is worth quoting: 


“Come, then, tobacco, new-found friend, 
Come, and thy suppliant attend, 
In each dull lonely hour; 
And though misfortunes lie around 
Thicker than hailstones on the ground, 
I'll rest upon thy power. 
Then, while the coxcomb, pert and proud, 
The politician, learned and loud, 
Keep one eternal clack, 
I'll tread where silent nature smiles, 
Where solitude our woe beguiles, 
And chew thee, dear tobac.”’ 


It is a great pity that he did not pursue his idea 
of poetical writs, which he broaches in one of his 
letters: ‘‘If the legislature will but put our writs 
into a poetical and musical form, it will certainly be 
the most harmonious thing they ever did, and you 
and I shall like them vastly better than we do now.” 
He gives a specimen of the article: 

“All good sheriffs in the land, 
We command, 

That forthwith you arrest John Dyer, 
Esquire, 

If in your precinct you can find him, 
And bind him,”’ etc., ete. 


The only serious poem of his mature years which has 
come to our notice is one on the death of his son, in 
which we find a remarkably striking idea: 


* The staff on which my years should lean, 
Is broken ere those years come o’er me; 

My funeral rites thou should’st have seen, 
But thou art in the tomb before me. 


Thou rear’st to me no filial stone, 

No parents’ grave with tears beholdest; 
Thou art my ancestor, my son! 

And stand’st in Heaven’s account the oldest. 


On earth my lot was soonest cast, 
Thy generation after mine, 

Thou hast thy predecessor past ; 
Earlier eternity is thine. 


I should have set before thine eyes 
The road to Heaven, and showed it clear; 
But thou untaught spring’st to the skies, 
And leav’st thy teacher lingering here. 


Sweet Seraph, I would learn of thee, 
And hasten to partake thy bliss! 
And oh! to thy world welcome me, 
As first I welcomed thee to this. 


My father! I beheld thee born, 
And led thy tottering steps with care; 
Before me risen to Heaven’s bright morn, 
My son! my Father! guide me there! 





Webster must have been unconsciously indebted to 
Burke for this idea, for in his “Letter to a noble 
Lord on the Attacks upon his Pension,” in speaking 
of the death of his son, the latter remarks: ‘‘I 
They who ought to have 
They who should 
have been to me as posterity, are in the place of ances- 


live in an inverted order. 
succeeded me are gone before me. 


It is a curious instance of the contrarieties of 
human nature, that Wirt, who was all feeling and 
fancy, should never have written poetry, while Web- 
ster, who was all strength, should occasionally have 
The grandeur of ima- 
gination flashing forth in his speeches may well lead 
us to exclaim, how great a Milton was in Webster 
lost! ‘*True oratory and 
true poetry are alike in essential elements.” If the 
boy Daniel had not found that constitutional hand- 
kerchief, we might have had an epic poet. 
Although the dominant characteristic of Web- 


tors.” 


voiced his thoughts in verse. 


Webster himself says: 


ster’s intellect was gravity, yet he was not always 


His domestic letters exhibit a playful and 
witty spirit. 


serious. 
He writes to his wife, “as I cannot be 
present to kiss you all myself, I depute Captain 
Thomas, if he should be there, or Mr. Blake, or 
some other friend about my age, to perform the sa- 
lutations ” In speaking of the weather he says: 
‘*The ice this morning was as strong as Mrs. Ronck- 
endorf’s coffee, that is, it would bear a cat. The 
wind blows as if old Eolus had just now struck his 
> In con- 
doling with his son, Colonel Webster, upon his fail- 


spear through his bag in twenty places.’ 


ure to obtain some military appointment, he says: 
‘*We are predestinated not to be great in the field 
of battle. * * * 
draw no blood but the blood of our clients.” Speak- 
ing of some petty causes which he could neither 
bring on nor put off, he says: ‘They stick, like a 
half-drawn boot.” Of the duel between Mr. Jeni- 
fer and Mr. Bynum, he says, ‘‘ they could not hit 
each other. Six rounds of bullets were discharged 
in tenues auras.” Writing of his son Edward, he 
says: ‘* Edward is going to be somebody, if one of 
the Miss Bayards does not deprive him of intellect.” 
Again, he writes to the Colonel: “I must have a 
horse, King Richard did not want one more.” De- 
scribing his efforts to get rid of visitors, he says, in 
a strain worthy of Charles Lamb: ‘‘The day be- 
fore yesterday I lay down on the sofa after dinner, 
and told John Taylor to take the great kitchen 
tongs, stand at the door, and defend the castle. 
When I rose, he reported that he knocked down 
seventeen, some of whom he thought would be 
crippled for life.” One very waggish letter is devo- 
ted to the subject of “tripe,” and a very learned 
one to ‘‘turkeys.”” In an address at Rochester, he 
said: ‘*Men of Rochester, I am glad to see you, 
and I am glad to see your noble city. Gentlemen, I 
saw your falls, which I am told are one hundred and 
fifty feet high. That is a very interesting fact. 


Our battles are forensic; we 
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Gentlemen, Rome had her Cesar, her Scipio, her 
Brutus; but Rome, in her proudest days, had never 
a waterfall one hundred and fifty feet high! Gen- 
tlemen, Greece had her Pericles, her Demosthenes, 
and her Socrates, but Greece, in her palmiest days, 
had never a waterfall one hundred and fifty feet 
high! Men of Rochester, goon. No people ever 
lost their liberties, who had a waterfall one hundred 
and fifty feet high!” 

Webster's letters are full of political wisdom, the 
most tender breathings of affection, and manly piety 
and resignation. Those addressed to his farmers at 
Marshfield and Franklin form a complete manual of 
farming, even to the most minute directions. In 
one of these he scolds the farmer for having suffered 
a steer to break his leg, insisting that a harrow or 
some other implement must have been left in the 
barnyard, contrary to his directions, a stumbling- 
block for the animals. He quotes ‘‘ Mr. Virgil’s” 
Georgics to his farmers. These letters were written 
from Washington, where he was weighed down with 
the cares of a nation. Among the most touching of 
his letters is one which in 1851 he addressed to his 
venerable teacher, Master Tappan. 

There was in Webster a vein of melancholy that 
tinges all his greatest utterances, Never was this 
more pathetically exhibited than in what he says of 
the changes in his birth-place: ‘‘The villagers are 
gone; an unknown generation walk under our elms. 
Unknown faces meet and pass me in my own pater- 
nal acres. I recognize nothing but the tombs! I 
remaining but the dead!” 
morbid in his melancholy. 


have no acquaintance 
But there was nothing 
It was the sadness of a great intelligence who sees 
earth fading away, and faces eternity. 

Instead of the obtrusive self-assertion and offen- 
sive vanity of Erskine and Pinkney, we find in 
Webster a magnificent self-reliance and a just esti- 
mate of his own powers. He spoke but little of 
himself, and his letters are singularly free from ego- 
tism. Ina letter to Everett he mentions the argu- 
ment in the Steamboat case as a ‘‘ pretty good one.” 
Indeed, it is almost amazing to read the dry, care- 
less, and matter-of-fact way in which he writes of 
his greatest efforts, as for instance the argument in 
the Dartmouth College case. On his visit to Eng- 
land he made no extended addresses, saying, ‘‘I do 
not mean to transgress on propriety for the sake of 
talking.” Such was the public faith and reliance in 
his abilities, that what would seem boasting in 
another man would not have seemed so in him. So, 
when in one of his public addresses he playfully 
said, “the public debt must be paid if I have to 
pay it out of my own pocket,” the audience saw not 
the man who was always notoriously in debt, and 
for whom ‘‘ the hat was passed around” regularly 
in State street, but the great statesman who could 
easily pay the national debt if he chose to set about 
it, although not literally out of his own pocket, and 





the jest was lost. Webster related with great glee, 
that an Englishman, on reading one of his speeches 
on the productions of Massachusetts, invested 
£40,000 in Massachusetts bonds at 104, when he 
could have got those of other leading States at 88. 
Webster’s confidence in his own powers was indeed 
one of his strongest characteristics. Ticknor says 
Webster was at his house the evening before the 
oration on Adams and Jefferson, ‘entirely disen- 
cumbered and careless.” Everett also gives us an 
interesting reminiscence on this point. The night 
before Webster’s reply to Hayne in the United 
States Senate, he had read over to Everett the heads 
of his topics, but he seemed so unagitated by the 
great occasion that Everett was tempted not to think 
him sufficiently aware of its magnitude, and ‘to in- 
timate to him, that what he was to say the next 
day, would, ina fortnight’s time, be read by every 
grown manin the country.” But it was soon evi- 
dent that his calmness was the repose of conscious 
power. Easy, sportive, and full of anecdote that 
evening, he slept soundly that night. ‘‘So,” says 
Everett, the great Condé slept on the eve of the 
battle of Rocroi; so Alexander the Great slept on 
the eve of the battle of Arbela; and so they awoke 
to deeds of immortal fame. As I saw him in the 
evening (if I may borrow an illustration from his 
favorite amusement), he was as unconcerned and as 
free of spirit as some here present have often seen 
him, while floating in his fishing-boat along a hazy 
shore, gently rocking on the tranquil tide, drop- 
ping his line here and there with the varying for- 
tune of the sport. The next morning he was like 
some mighty Admiral, dark and terrible; casting the 
long shadow of his frowning tiers far over the sea, 
that seemed to sink beneath him; his broad pen- 
nant streaming at the main, the stars and the stripes 
at the fore, the mizzen, and the peak; and bearing 
down like a tempest upon his antagonist, with all 
his canvas strained to the wind, and all his thunders 
roaring from his broadsides.” Happy the mighty 
orator in having such a Pericles to celebrate his 
genius! 

But this man who seemed in his moments of pub- 
lic travail as awful and solitary as Moses on the 
Mount, was quite another being in private life— 
tender, affectionate, unassuming, hospitable. Ne- 
cessarily much alone, he was still delighted and de- 
lightful in society. He communed much with na- 
ture; in one of his letters he exclaims, ‘‘ Oh, Marsh- 
field! and the Sea, the Sea!” Again he says: ‘I 
loved this occasional solitude then, and have loved 
it ever since, and I love it still. I like to contem- 
plate nature, and to hold communion, unbroken by 
the presence of human beings, with ‘this universal 
frame, thus wondrous fair.’ And when thinking is 
to be done, one must of course be alone. No man 
knows himself who does not thus sometimes keep 
his own company.” He loved the murmur of the 
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forest, and the roar of the ocean, and to lie for 
hours in his rocking boat, revolving those grand 
utterances which ruled the nations’ councils. But 
except in these hours ‘*‘he shunned to be alone.” 
He even liked to go over the heads of his forthcom- 
ing argument with a friend like Everett. After his 
great Plymouth oration, says Ticknor, he was “as 
gay and playful as a kitten.” And in speaking of 
the Adams and Jefferson oration, Ticknor says: 
‘He dined with us unceremoniously after it was 
over, as playful as a kitten.” Children loved him 
and flocked about him — an infallible testimonial to 
a man’s character. He was expert with rod and 
gun. Ticknor writes to Prescott: ‘‘ But Mr. Web- 
ster is a keen sportsman. He was out thirteen hours 
to-day, without any regular meal, and is now as 
busy as a locksmith, with his guns. He seems to 
feel as if it were the one thing needful to kill birds, 
and neither to tire nor grow hungry while one can 
be seen.” His love of nature is strikingly disclosed 
in his letters, in one of which he gives the best de- 
scription of Niagara, and in another, of sunrise and 
the morning, that can readily be found. Another 
contains an exquisite description of his house at 
Marshfield. No descriptions of natural scenery can 
be finer than these; not even Walter Scott’s. He 
loved animals, and owned the best breeds. Shortly 
before his death, and while dictating his will, he 
ordered some Styrian oxen to be driven up to his 
window, so that he might look into their great calm 
eyes and inhale their fragrant breath. He loved agri- 
culture, and owned and personally conducted a great 
farm at Marshfield, and also the family homestead 
at Franklin, New Hampshire. He deemed agricul- 
ture the “leading interest of society,” and ‘the 
great foundation of national prosperity.” In a let- 
ter to his farmer he says, ‘‘ One letter about farming 
is worth ten upon politics.” On his Marshfield farm 
he planted trees and designated them by the names 
of his beloved son and daughter, gone before him, 
and from his farm he was borne to his grave by his 
Marshfield farmer-neighbors, thousands of whom 
lined the highway along which the modest proces- 
sion passed, all on foot; what a contrast to the con- 
course at Wirt’s grave! 

Great as Webster was as an orator, he was still 
greater asaman. His influence, like that of Wash- 
ington, was mainly due to moral qualities. The 
man was always greater than his words, superior to 
his emotions, master of the occasion. The same 
phrases uttered on the same occasions by any other 
man would have produced a far inferior effect. 
The appearance of his blue coat with its gilt but- 
tons, and his buff vest, was always as inspiring to 
his friends, and as dispiriting to his enemies as the 
gray overcoat and cocked hat of Napoleon. Well- 
ington estimated the presence of Napoleon on the 
battle-field as equivalent to a re-enforcement of fifty 
thousand troops on his side, and the moral grandeur 





and influence of Webster was similar. We look in 
vain through the history of orators for a parallel to 
this characteristic. Chatham, who comes nearest to 
him, and whose crutch was the terror of the House 
of Lords, was dreaded as much for his petulance as 
for his strength. Demosthenes died the death of a 
suicide and coward; Cicero was a vain and weak 
man; Burke erred in ridiculous theatrical excesses, 
as for instance, the dagger scene in his speech on 
the French Revolution; but Webster was always 
mighty, majestic, imperious, seldom personal, never 
losing his self-control nor his control of others. 
It must not be understood from these remarks 
that Webster was irreproachable in morals. 
What has been said bears reference only to 
his moral qualities, not to his habits. Alas for 
human nature! the latter half of the great man’s 
life was sadly disfigured by the excesses of his pas- 
sions and appetites. The reckless habits of society 
in the national capital; the tremendous drafts upon 
his nervous system demanded by his public duties, 
and perhaps a moroseness born of disappointed 
ambition, led him into a pitiable surrender to the 
baser qualities of our common nature. And sadder 
even than this, as it seems to us now, since the great 
conflagration, in which the national crime of human 
slavery was purged away, has purified the political 
atmosphere, was his surrender of the pure principles 
of his youth, and early manhood to a short-sighted 
compromise with evil. It may be that just this be- 
trayal of human weakness was necessary to save 
his countrymen from a too slavish worship of him, 
and to remind them that Daniel Webster who 
seemed to them so nearly a god, was after all only 
a man. 

But all these things will be, are now indeed, al- 
most forgotten. In history, as in the land of spirits, 
cleansed from ‘‘this muddy vesture of decay.” 
Webster will stand a god-like character. He will 
live in his utterances upon the printed page of his 
works, and posterity will not hear of his weaknesses, 
Tradition and history will hand down the figure of 
the grand patriot champion, as he stood on Bunker 
Hill, and apostrophized the spirit of Warren, and 
addressed the survivors of the opening conflict of 
the Revolution; of the mighty advocate, as he de- 
picted the pangs of a guilty conscience, or pleaded 
for the public recognition of Christianity, or for the 
protection of our infant institutions of learning, in 
the courts; and of the awful and prophetic seer, as 
he stood beneath the dome of the national senate- 
hall, and pointing upward to the flag of our country 
floating over his head, uttered those memorable and 
immortal words, which no American can now, nor 
ever can read without an overwhelming emotion. 
In his life of Napoleon the Baron Jomini depicts 
the great captain, in Elysium, conversing on his 
campaigns with the spirits of Alexander, Cesar, and 
Frederick, who surround him in admiring atti- 
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tudes. So we can imagine the spirits of Demos- 
thenes, Cicero, and Burke clustering to receive the 
last accession of a peer to their number, and con- 
fessing, as the great soldiers confessed to Napoleon 
that ‘‘he surpassed them all in his force of genius, 
and greatness of soul.” But how much nobler a 
group the latter than the former! — patriot states- 
men and champions of human liberty, rather than 
selfish destroyers of the human race and desolators 
of the earth’s fair fields. 

In reading and studying this man’s life and works, 
the profound truth of his own words is felt, when 
he says: ‘* Nothing in the universe can ever be 
lost; no mind, the emanation of the Deity himself, 
can possibly be extinguished; and our merciful 
heavenly parent will assuredly one day gather his 
moral and intelligent creatures to himself.” It 
must be that Daniel Webster still lives! 

ahs 

A LETTER FROM CHIEF JUSTICE SPENCER. 

ips Hon. Winslow C. Watson sends us a letter 

which he, years ago, received from Chief Justice 

Spencer and which is worth preserving. Mr. Winslow 
accompanies the letter with the following note: 


Port KENT, Essex Co., N. Y., } 
April 7, 1876. § 
To the Editor of the Albany Law Journal: 

At the suggestion of several professional friends, I 
send you the copy of a letter which I received in my 
boyhood from Chief Justice Spencer, and just as I was 
entering on my legal studies. The letter has become 
venerable by its age and valuable from the dignified 
position of its author and his pre-eminent character as 
a lawyer and jurist. 

It is conceived that advice from such a source must 
be most useful to young students, and that it furnishes 
a response to inquiries they constantly make in refer- 
ence to their most judicious course of reading. 

I long ago laid off my professional robes, but my love 
for the profession and my deep interest in its charac- 
ter and learning are unabated. If the offering of this 
light, derived more than half a century ago from a 
great and wise man, to the youthful aspirant for its 
honors, shall tend to enlighten their paths and to guide 
their labors, my purpose will be amply gratified. 

Yours, &c., 
Wrinstow C. WATSON. 


“* ALBANY, September 11, 1820. 
“ My young Friend: 

‘* Your father was so obliging as to show me two let- 
ters written to him, I think, since you left him, in 
which I find you overrate your obligations to me; in- 
deed I am not sensible that you owe me any. 

**Without intending to flatter you (for you must 
know that I detest flattery and always consider it as 
evidence either of an intention to overreach the object 
flattered or as evidence of a cringing and sycophantic 
spirit) I will say, that from your uniform demeanor 
and the diligence you have exhibited in acquiring in- 
formation and the kindness you have always mani- 
fested toward me and my family, I have a strong in- 
terest in your success in whatever you undertake, and 
I know that you will receive as I intend, whatever I 
say to you. 





“You speak of having entered upon the study of 
Blackstone with delight, and your determination to 
make yourself master of it. You quote my opinion 
correctly, but you have in part misunderstood me and 
I hasten to set you right. Blackstone treats in his first 
volume ou the rights of persons and their relative du- 
ties; in his second of the rights of things, or rather of 
real property, with the rise, origin and progress of the 
feudal system; his third treats of private wrongs and 
the mode of redress; the fourth of crimes and the pro- 
cess of punishing them. 

‘*My idea is that you read him thro’ for the first 
time attentively, but that you should not fatigue your- 
self with committing any part to memory, always, 
however, taking care to understand, by the help of a 
law dictionary, or a small book which I am sorry I did 
not lend you, called termes de loy, the meaning of the 
technical terms. After reading him thro’, take up 
Woodeson’s Lectures and go thro’ with them; and then 
the first volume of Chitty’s Pleadings, after which re- 
turn to Blacksone, and after reading a chapter and fix- 
ing the substance in your mind, commit to writing an 
analysis which you shall make of it, in your own mind 
and in your own language; and you may in this course 
omit what is strictly called the feudal system, for we 
have very little to do with it. Then you will come to 
Comyn’s Digest, in reading which you will refer to 
the reports and make yourself master of the principles 
of the cases decided. Our own reports, of course, are 
first to be taken up, and then the English, or reports of 
other States. It would assist you when you return to 
Blackstone a second time to be examined by Mr. 
Ward. 

“Thus I haye given you my best ideas on reading 
law. I ought to have remarked that you should be 
well versed in English history. Hume, of course, is 
the best, in regard to style and matter, altho’ he was 
a great apologist for the Stuarts. This may be read 
occasionally as you are reading Blackstone. 

“If you shall profit by these few hints, I shall be well 
compensated for my trouble. Give my best respects 
to Mrs. Ward and Mr. Ward, and accept for yourself 
the assurance of my sincere regards. 


A. SPENCER.”’ 
Mr. Winslow C. Watson. 


————__¢——_——_— 


GENERAL ASSIGNMENT UNDER STATE LAW 
AS AFFECTING SUBSEQUENT BANKRUPTCY 
PROCEEDINGS. 


UNITED STATES CIRCUIT COURT — SIXTH CIRCUIT. 


GLOBE INSURANCE COMPANY V. CLEVELAND INSUR- 
ANCE COMPANY. 
A general assignment for the benefit of creditors under a 


State law is an act of bankruptcy, and void. (See on 
this point Mayer v. Hellman, ante, p. 199.) 


Ye opinion states the case. 

Emmons, J. Upon this writ of error, if there are 
any facts which prevent a decision upon the abstract 
question of law which we discuss from being a com- 
plete disposition of the case, they have not been called 
to our attention. The sole question for our determin- 


ation is, whether the general assignment for the bene- 
fit of all creditors equally, made by the Cleveland In- 
surance Company, is an act of bankruptcy and void 
under the statute. 

For a number of years the anomalous condition has 
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existed of a special local rule in the sixth circuit in ref- 
erence to general assignments under the bankrupt law, 
which pertains in no other part of the Union. In de- 
ference to an opinion expressed by Justice Swayne, 
soon after the enactment of the law, in a case where 
the point did not arise, the district and circuit judges, 
in conflict with their own opinions, have refused to in- 
terfere with such conveyances. A letter from our 
brother Swayne desired us to decide the question as we 
deemed right, that it might be ultimately settled by the 
Supreme Court. A recent judgment by that tribunal, 
Mayer et al., assignee, etc. v. Hellman et al., October 
term, 1875, refers to, but expressly waives an expression 
of opinion upon the point. That tribunal is not accus- 
tomed thus to treat questions it deems too plain for 
discussion. In these circumstances, having been un- 
able to change the views which we have always enter- 
tained upon this subject, as well ander the law of 184] 
as the present statute, we have deemed it proper to 
accompany the judgment which we render with a 
somewhat full statement of the reasons upon which we 
rest it. The very efficient aid which the learned coun- 
sel for the Globe Insurance Company have rendered 
us, enable us to do so with more fullness than other- 
wise would have been possible. 

The following are a portion only of the cases which 
have been decided by the Circuit and District Courts, 
declaring a general assignment void under the act of 
1867. We do not take pains to exhaust the references 
upon this subject: In re Langley, 1N. B. R. 558, was 
an assignment which had been recorded under 
the laws of Ohio, five days before the bankrupt law 
came into operation. It is treated by the court like an 
ordinary general assignment. Judge Meavitt, errone- 
ously, we think, holding that the statute had a retro- 
active effect, decided that a general assignment for the 
equal benefit of creditors, was void, because it trans- 
ferred the property toa different course of adminis- 
tration, and gave the appointment of the trustee to the 
debtor instead of to the creditor. He refers to Deacon 
on Bankruptcy, pages 72 and 73; Griffith on Bank- 
ruptcy, pages 107, 119, 120, to show that such had always 
been the interpretation of the English statutes, and to 
the American judgments which had given a like con- 
struction to the law of 1841. We hereafter notice the 
judgment of Justice Swayne reversing this decision. 
In Re Goldsmith, 3 B. R. quarto, 127, Judge Blachford 
holds a general assignment an act of bankruptcy, and 
as grounds for refusing a discharge. In Re Randall & 
Sunderland, 3 N. B. R. 24, Judge Deady makes pre- 
cisely the same ruling. It does not detract from the 
effect of these judgments upon the principal point that 
other tribunals have not deduced the same consequen- 
ces from such an act of bankruptcy. Judge Cadwalader, 
In re Pierce & Holbrook, 3 N. B. R. 258, rules the prin- 
cipal points in the same way, although he thought it 
was not such a fraud as prevented adischarge. Hardy, 
Blake & Co. v. Bininger & Co., 4 N. B. R. 262, was a 
petition in review before Judge Woodruff. An insol- 
vent firm had procured in chancery a transfer of all 
property to areceiver. This was held an act of bank- 
ruptcy, because it defeated the operation of the act by 
transferring the property to a different course of ad- 
ministration. The learned judge says it is immaterial 
that the citizens may select a better and more econom- 
ical mode than that pointed out by the bankrupt law; 
and, after enumerating many of the leading features 
of the latter in reference to the settlement of claims, 
the investigation of frauds and the punishment of 





wrongs, the declaration of dividends and other fea- 
tures, says. None of these are secured by a transfer 
made by the baukrupt himself, whether fraudulent or 
not; it is enough “that it defeats the operation of the 
act” to avoid it. Inre Smith,3 N. B. R. 377, Judge 
Hall had previously ruled that a general assignment 
was an act of bankruptcy, resting his judgment upon 
reasons nearly identical with those of Judge Wood- 
ruff. These, and other similar rulings in the second 
circuit, show how differently the judges there consid- 
ered the decision of Judge Nelson in Sedgwick v. Pluce, 
1 B. R. 204, from the interpretation which has been 
given it when cited to sustain contrary ruling. They 
do not refer to it as bearing upon the question. In re 
The Union Pacific Railroad Company, 10 N. B. R. 181, 
at pages 181 and 182, contains an intelligent statement 
of the English doctrine, which has uniformly held a 
general assignment to be an act of bankruptcy, and 
adds an opinion that our law should receive the same 
interpretation. Judge Lowell thinks the creditors, and 
not the bankrupt, should have the power of selecting 
the trustee. In re Mendelssohn, 12 N. B. R. 538, 
Judge Hillyer in holding an assignment void because 
it created a preference says, that the weight of author- 
ity is in favor of the invalidity of even a fair general 
assignment for the benefitZof creditors. See In re Spi- 
cer & Peckham v. Ward & Trow, 3 N. B. R. 519; In re 
Burt, 1 Dillon, 439, Justice Miller, sitting with Circuit 
Judge Dillon, deciding a case upon review, held that 
a general assignment was an act of bankruptcy. The 
point was fully raised. 3 Phila. Barnes v. Retter, in 
an elaborate judgment, which goes over the English 
and American history of this question, and ably con- 
sidering it upon principal and authority, holds that a 
general assignment for the equal benefit of creditors, 
is per se an act of bankruptcy. The judgment is drawn 
up by Jadge Cadwalader, and concurred in by Circuit 
Judge McKennan. We recur to it again more fully in 
connection with our statement of the English law. 
Opposed to these concurring judgments directly 
upon the point is that of Justice Swayne, in Langley v. 
Perry, 2 N. B. R. 596; and his dictum in Farran v. 
Crawford, 17 Law Reg., note. We are not aware of 
any other judgment under the law of 1867, so holding. 
There are a few dicta. We repeat only criticisms fre- 
queutly made when it is said the point did not arise in 
Langley v. Perry. The assignment was made before 
the bankrupt law was in operation, and the latter could 
have no effect upon it. That it could not will hardly 
be doubted, but it has been frequently ruled. Day v. 
Bardwall, 97 Mass. 284; Chamberluin v. Perkins, 51 N. H. 
336; 37 Cal. 208. This is familiar law, and would have 
been overlooked by the learned justice but fur the 
accident that the District Court had ruled the point, 
and the rectitude of its judgment in that regard was 
not discussed or questioned in the Circuit Court. The 
report of the judgment is very meagre, and is mani- 
festly imperfect. We infer, from what little we have 
of it, that the argument turned mainly upon the ques- 
tion of fraud under the statute of Elizabeth, and at 
common law. In Farran v. Crawford, his honor ex- 
pressly says tho point does not arise, and he remarks 
only, that he supposes the judgment in Langley v. 
Perry to be right. ‘The opinion of Judge Nelson is else- 
where shown not to be opposed to our present ruling. 
In re Marter, 11 N. B. R. 185. Judge Brown, of the 
Eastern district of Michigan, saying that he withheld 
an expression of his own opinion, followed that of 
Justice Swayne In re Langley, as have all the judges 
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in this Circuit, since it was rendered up to the 
present time. He refers to the judgment of Judge 
Hall, In re Wells, 1 N. B. R. 171, as in accord with 
that of Judge Swayne. Judge Hall decided only that, 
as the intent to delay creditors was denied upon the 
record, and no issue was taken upon that intent, he 
was precluded by the averments from going into the 
question at all. He expressly disclaims a decision 
upon the question before us, whether a general assign- 
ment is or is not an act of bankruptcy. That he did 
not intend to decide as our Brother Brown supposes 
is entirely clear from his able judgment deciding this 
point, as we now rule ‘it. In re Smith, 3 N. B. R. 377, 
cited ante. A reference is also made to a like opinion 
by Judge Treat, of Missouri. In the report no opinion 
is given. It is simply said such a judgment had been 
rendered. That this is not the law administered in 
that district appears from the concurring judgments 
of Justice Miller, of the Supreme Court, and Judge 
Dillon, already referred to. 

Upon mere authority, therefore, being released 
from the obligation of following the precedent in our 
own Circuit, this review shows we have ‘ho choice of 
judgment. Justice Miller, in a case where the point 
arose, and the entire body of Circuit and District 
judges in the Circuit and District Courts have fol- 
lowed the uniform decisions in England and in this 
country from the earliest period of the bankrupt law, 
and have decided with entire unanimity that a general 
assignment for the equal benefit of creditors, and all 
similar transfers procured by operation of law, are 
acts of bankruptcy, and a fraud upon the act. 

Under the law of 1841, several decisions of this pre- 
cise question were made. During the administration 
of that law, when at the bar, we had occasion to exam- 
ine it. Few doctrines were more generally acquiesced 
in at that time than that general assignments for the 
benefit of creditors had become unlawful. Every law- 
yer of large practice will be enabled to say that the 
practice was abandoned throughout the country. The 
local judgments were then less frequently reported 
than now, or they would have been as numerous 
in the books as they are under the law of 1867. We 
are quite confident there are others, but our want of 
time enables us now to refer only to the two cases fol- 
lowing, which ruled the precise point upon a general 
assignment. As we soon notice, however, the identi- 
cal principle is involved in all those numerous judg- 
ments under both acts which holds similar assignments 
under local statutes to be acts of bankruptcy. When 
they are considered, it will abundantly ‘appear that 
the act of 1841 was interpreted as we construe the 
present law. In McLean v. Johnson, 3 McLean, 202, 
the precise point was presented under the law of 1841, 
and the assigument was declared to be a fraud upon 
the act, and the assigned property was directed to be 
delivered up to the assignee in bankruptcy. That act 
contained no clause providing that transfers should be 
void, which defeated the operation of the act, like our 
present law; but it was held to be so by implication 
in conformity to the English precedents. McLean v. 
Meline, 3 McLean, 199, involves the same question, and 
was decided in the same way. 

The cases already referred to in terms involving a 
general assignment, are by no means all which point- 
edly and directly decide this very matter. All the 


numerous cases which have held that State insolvent 
laws are suspended by the enactment of a national 
bankrupt law, necessarily involve this identical princi- 





ple. There is not a scintilla of difference distinguish- 
ing one class of judgments from the other. It is but 
an immaterial accident that in the one what is pro- 
hibited by the bankrupt law is effectuated by a 
voluntary general assignment, and in the other that a 
similar transfer is made in conformity with the State 
law. Such statutory conveyances are not held void as 
against the policy of the bankrupt act, because of the 
State enactment, but on account of what those statutes 
authorize to be done. Sturgis v. Crowninshield, 4 
Wheat. 122; Ogden v. Sawnders, 12 id. 213, and 
Cook v. Moffat, 5 How. 308, and the long list of Fed- 
eral and State concurring judgments abundantly show 
that State legislation is authorized until Congress 
acts, and that such Jegislation is suspended so far 
only as it comes in conflict with Federal legislation. 
In determining whether it does so come in conflict, 
the very question asked in this case has to be an- 
swered. Is the matter which is authorized in con- 
flict with the general policy, and the mode of its 
execution provided by the national law? If the 
State statute authorized a transfer of all a debtor’s 
property for equal distribution amongst his creditors, 
in the language of many of the cases, ‘‘ acting upon the 
same persons and property,” a transfer under it is void; 
not because the distribution is different or because the 
proceedings are less plenary, but for the sole reason 
that a different tribunal is selected than that provided 
by Congress. The reasons given by the most learned 
judges who have discussed this subject are so strikingly 
like those found in the British decisions declaring gen- 
eral assignments void as against the English bankrupt 
law, that, were they interchanged, the opinions would 
be equally sustained. The remark is equally true of 
the American rulings where a general assigument has 
been called in question. When, therefore, it is decided 
that a State insolvent law is suspended because it takes 
the property of a bankrupt from the control of the na- 
tional courts, a decision has been made which not only 
completely covers and declares void a general assign- 
ment, but goes very far beyond the doctrines necessary 
for its invalidity. They demand only that a different 
tribunal shall be sought, and for a much greater reason 
is an assignment void which not only seeks such other 
tribunal, but chooses the trustee by the uncontrolled 
election of the debtor, and practically avoids all the 
guards which the provisions of the statute are intended 
to throw around the rights of creditors. 

In referring to the judgments deciding what proceed- 
ings are in conflict with the bankrupt law when au- 
thorized by State enactments, it is manifest that we 
are not at all concerned with the differences in opinion 
between those judges who think the State provision is 
wholly suspended, and those who think proceedings 
under them are good until called in question by an as- 
signee in bankruptcy. All are unanimous in declaring 
that transfers under them are void when questioned in 
that mode. It is this consistent feature in them all to 
which we point as determining the question now be- 
fore us. 

It would lead to most unwarrantable prolixity were 
we to analyze and reproduce the provisions of the vari- 
ous State statutes, for the purpose of showing by their 
particulars that all of them, with slightly varying 
forms, simply take the estate of the debtor, transfer it 
to trustees, convert it into money and distribute the 
proceeds among the creditors. They all do substanti- 
ally, but in a better and more protective form, what a 
general assignment does; and we repeat, it is for this 
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reason only they are adjudged to be in conflict with the 
bankrupt law. A perusal of the judgments we cite 
under this head will show that the reasons upon which 
they rest are literally and substantially precisely those 
which in England and this country sustain like decis- 
ions in reference to the invalidity of general assign_ 
ments. It should be noticed particularly that no dis- 
tinction whatever is made between those local systems 
which do and those which do not discharge the debt it- 
self. It is the custody and appropriation of the assets 
which constitutes the wrong. Maltbie v. Hotchkiss, 38 
Conn. 80, was a contest between an assignee under a 
State law and a levying creditor. The court reaffirms 
its judgment in Hawkins’ appeal, 34 Conn. 548, that the 
State proceeding is good until some right is asserted 
under an adjudication in bankruptcy. But in recon- 
ciling its judgment with just relations to the Federal 
judiciary, the court by Carpenter, J., in a thoroughly 
argued opinion, shows that a general assignment for 
the equal benefit of all creditors, either with or without 
a local statute, is void under the bankrupt law, and 
that if an assignee claims the property from the State 
tribunal, it would necessarily be transferred to him. 
This learned court identify the two cases of a statutory 
and a general assignment, holding both to be equally 
void. This case shows how grossly the case of Haw- 
kins’ appeal is misunderstood by those courts which 
have cited it as sustaining the validity of a general as- 
signment against the bankrupt law. As construed by 
the court which pronounced it, it said no more than 
that the assignment would be upheld until questioned 
by proceedings in the national court. Re Reynolds, 9 
N. B. R. 50, is among the most intelligent discussions 
of the subject that we find in the more recent decisions. 
It reviews the leading cases and holds that a State in- 
solvent law which appropriates all a debtor’s property 
and distributes the proceeds ratably amongst his cred- 
itors, although it does not discharge the debtor, is 
wholly suspended by the enactment of a bankrupt law. 
It was said the State law took the entire assets from 
the court of bankruptcy and deprived the creditor of 
the protection which the Federal law was intended to 
secure. The following cases upon this subject arose 
under the bankrupt law of 1841: Griswold v. Pratt, 9 
Metc. 16, in deciding that the State law is ipso facto 
suspended without any proceedings in bankruptcy by 
the enactment of the bankrupt law of 1841, held that the 
two laws could not act upon the same person and the 
same property contemporaneously; and as the State 
law could not act without being subject to be defeated 
at any time, it ought not to be enforced atall. Ex parte 
Eames, 2 Story’s C. C. 322, says that Sturgis v. Crownin- 
shield, 4 Wheat.; Ogden v. Sanders, 12 id., estab- 
lished the doctrine that the enactment of a bankrupt 
law suspended all State insolvent laws as to future 
cases, where the administration of the latter acted 
upon the same persons and property, thus divesting the 
jurisdiction of the Federal and giving it to the State 
tribunals. And see 19 La. 497; 5 Rob. 27; 15 La. Ann. 
602; 3 N. R. B. 435, applied the same principle to an 
insolvent corporation being wound up under the lccal 
law. Commonwealth v. O’ Hara, 1 N. B. R. 86, Dist. Ct. 
of Penn.; Martin v. Berry, 2 id. 629, Cal. Sup. Ct.; 2 id. 
485, Sup. Ct. Md.; Cassard v. Croner, 4 id. 569, Sup. 
Ct. of Md. Martin v. Berry, 37 Cal. 208, is a very 
full consideration of this subject. Van Nostrand v. 
Carr, 30 Md. 128; Baker v. Rogers, 21 La. Ann. 446; 71 
Penn. St. 362; Cassard v. Croner,4 N. B. R. 569; Re 
Stubbs, id. 376; Reed v. Taylor, id. 710. Nothing is 





gained in argument by further analysis of this numer- 
ous class of adjudications. They all depend upon a 
like reason, and that is substantially and literally ap- 
plicable to the case of a general assignment irrespect- 
ive of a State statute. 

There is nothing in conflict with these decisions 
worthy of citation or criticism. 

‘The entire body of the law in reference to State leg- 
islation upon general subjects, cognizance of which is 
given to Congress, is equally forcible to show that a 
general assignment is void as against the Bankrupt law. 
When the inquiry is made whether a State regulation 
is in conflict with Federal enactments regulating com- 
merce, the militia, establishing a currency, or any other 
subject of national control, it is answered by the pre- 
cise mode of inquiry and investigation demanding this 
instance. The degree of conflict tolerated in those in- 
stances, and that which is held to be inconsistent and 
void, afford precedents for decision here. Where this 
novel question, and need arose to go beyond adjudica- 
tions of the precise thing, an argument equally demon- 
strative would be deduced from the facts and literal 
reasonings th Brown v. State of Maryland, 12 Wheat. 
419; Wynne v. Wright, 1 Dev. and Bat. (N. C.) 19; 
MecCullock v. Maryland, 4 Wheat. 316; Gilman v. Phil- 
adelphia, 3 Wall. 713, and the numerous other judgments 
of this class. They all go upon the ground that when 
Congress has regulated a subject, a State shall not reg- 
ulate the same subject. And we add, much less can a 
citizen of his own volition so regulate the same matter 
as to take himself and his estate without the operation 
of Federal law. 

The course of English adjudication upon the success- 
ive Bankrupt laws of that country, the language of 
the British statutes and of our own, which have adopt- 
ed them, constitute an argument against the validity 
of a general assignment for the equal benefit of cred- 
itors, which we should be unable to resist were the 
question wholly novel and uninfluenced by any adju- 
dication in this country. Barnes v. Retter, 8 Phil. 
133, is so full and satisfactory a history of English leg- 
islation and decision upon the subject, that we omit 
the somewhat extended analysis of British statutes and 
judgments which we had prepared. The following is 
a brief condensation of its able argument with, in some 
instances, a slightly more full quotation of statutory 
provisions. The assigument was made under the law 
of Pennsylvania, and although its peculiar provisions 
are considered for the purpose of showing their antag. 
onism with the Bankrupt law, it is expressly said, as 
it is quite manifest upon principle, they are no more 
so than the general course of administration under an 
assignment to a trustee uncontrolled by statutory reg- 
ulations. Judge Cadwallader shows that, from the 
time of James I down to 1867, when our present law 
was enacted, there had been no substantial change in 
British legislation upon this subject. The act of James, 
unlike our own, contained no clause invalidating trans- 
fers which defeated the operation of the Bankrupt law, 
but was simply a provision that if any trader should 
‘make or cause to be made any fraudulent grant or 
conveyance of his lands, goods, etc., to the intent or 
whereby his creditors shall or may be defeated or de- 
layed for the recovery of their just and true debts,” 
he shall be deemed a Bankrupt. This was farther 
simplified, by an enactment that if a trader should 
make “ any fraudulent grant or conveyance of any of 
his lands, tenements, goods or chattels’’ * * ‘with 
intent to defeat or delay his creditors,’ he shall be 
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deemed to have thereby committed an act of Bank- 
ruptey. It is shown that under these provisions it has 
been uniformly by numerous judgments held that a 
general assignment for the benefit of all creditors 
equally, was an act of Bankruptcy; upon the ground 
that such transfers were fraudulent, not at common 
law or under the 13 of Elizabeth, but because they 
defeated the rights of creditors secured by the Bank- 
rupt law to the choice of a trustee, to the summary 
jurisdiction of the court, and to the ample control 
which the law intended to give them over the estate of 
their insolvent debtor. The familiar rule is invoked, 
that where a law is adopted from a neighboring State 
or country which has received a judicial reading, 
the presumption of law is that its interpretation is also 
included; and the rule is said to be applicable with 
great force to solong and oftenrepeated a construction 
of a succession of statutes adopted by Congress. And 
what is of still more significance, attention is called to 
the fact that Congress did not leave the adoption of 
this rule to an implication of law, but by express en- 
actment adopted nearly the words of the British decis- 
ions, by adding in the law of 1867 that a transfer of 
property should be an act of Bankruptcy, not only 
where it was fraudulent and to delay creditors, but if 
it was ‘‘ to defeat the operation of the act.’’ This ‘‘ de- 
feating the operation of the act’? and “this putting 
the assets in a different course of administration,’’ and 
this ‘‘ transferring them to another tribunal,” are the 
reasons given in the English judgments, why a general 
assignment is fraudulent. The following citations, 
here noted in the order in which they occur in this 
careful opinion, have all been reéxamined; and we can 
say with confidence they fully sustain the conclusive 
argument, a mere outline of which we have suggested. 
9 East, 487; 1 Cromp. M. & R. 779, 780; Twyne’s Case, 
3 Co. 80, b.; Ex parte Builey, 3 DeGex, MeN. & G. 534; 
Smith v. Carman, Ex. Ch., 2 El. & Bl. 35; 16 Ves. 148; 
17 id. 197; 1 Atkyn, 91; id. 88; Kettle v. Hammond, 
Coote, B. L. 111; Cowp. 123; 8 D. & E. 140; 4 East, 
250; Christian I., 188, 2d ed.; Stewart v. Moody, 1 
Cromp. M. & R. 777; Wilson v. Day, 2 Burr, 828. 

The learned judge successfully shows that the judg- 
ments of Justice Swayne in Langley v. Perry and Far- 
rand v. Crawford, and that of Justice Nelson in 1B. 
R. p. 204, Sedgwick v. Place, do not necessarily decide 
this point. 

1 De G. Fisher & Jones, 289, Ex parte Alsop, 1859, 
upon appeal, Lord Justice Turner for the court said: 
That under the several bankrupt laws anterior to 1859, 
it was well established that a general assignment for 
the benefit of creditors equally, was an act of bank- 
ruptcy; and that the only question left to be discussed 
was whether the act of that year had changed the law, 
and proceeded to show that it had not. 

In Worsley et al. v. DeMattos, 1 Burr, 467, upon mo- 
tion for a new trial in an issue out of chancery to as- 
certain whether an assignment was an act of bank- 
ruptcy, Lord Mansfield held it to be such upon two dis- 
tinct grounds; first, because there were features in it 
which made it void at common law, and under the 
statute of Elizabeth; and second, because it gave the 
debtor the choice of trustee, and took the assets to an- 
other tribunal. And in Pickstock v. Lyster,3 M. and L. 
874, Le Blanc, J., holding that a general assignment was 
good at common law, takes pains to say that the bank- 
rupt law was not in question,as no proceedings had been 
taken under it. This distinction between a conveyance 
void under the statute of frauds, and one illegal because 








at war with the policy of the bankrupt law,is common 
to nearly all the British judgments. These two are 
referred to for the purpose only of showing how dis- 
tinctly it is taken. 

The foliowing are but part of the older English judg- 
ments additional to those cited in 8 Phila., reaffirm- 
ing,in varying circumstances, the principle that an 
assignment of all a debtor’s property, whereby its con- 
version into money and its distribution among his 
creditors is given over to a trustee of his own selec- 
tion, is an act of bankruptcy and void under the stat- 
ute. Dindon v. Sharp, 7 Scott (N. R.), 745; Hassels v. 
Simpson, 1 Doug. 89; Butcher v. Easto, 1 Doug. 295; 
Porter v. Walker, 1 Man. & G. 686; Ex parte Bland; Re 
Murgatroyd, De G. M. & G. 757. The elementary books 
are equally full. Eden on Bankruptcy, 28; Roche & 
Hazlett, 375 et seq. 

The force in this country of these English adjudica- 
tions must not be weakened by the supposition that 
any latitude of construction is indulged in these not 
applicable in our own tribunals. It is as familar law 
in England as here, that all acts of bankruptcy must 
be expressly declared by statute. See Dutton v. Mor- 
rison, 17 Ves. 193; Ex parte Mayor, 19 id. 542, and Roche 
& Hazlett’s Law and Practice in Bankruptcy, ed. of 
1873. When therefore it is held that a general assign- 
ment is void, it is a determination that it comes within 
the express provision of the statute declaring that con- 
veyances to hinder or delay creditors shall be void. 

When the following very recent judgment was ren- 
dered, the doctrine which it reannounces had become a 
part of English statutory law. It is referred to only 
as an authoritative exposition of the past history of this 
question there. In re Wood, L. R., 7 Ch. App. 302, 
the question was whether the transfer of all a man’s 
property to secure a past debt was an act of bankrupt- 
cy. Mellish, Lord Justice, in arguing that the statute 
of 1869 had not altered the law in that respect, goes 
over the old principles and enumerating what had 
been well established at page 306, says: ‘‘ There were 
various conveyances which the court held to be fraud- 
ulent. A conveyance which was void under the stat- 
ute of 13 Elizabeth was one; so was a conveyance of a 
man’s whole property for the benefit of all his credit- 
ors.’’ Afterstating other instances, he adds that in all 
of them ‘‘the law assumed that such acts were of ne- 
cessity done with intent to defeat or delay creditors.” 

In view of this long and uninterrupted judicial read- 
ing, where our own re-enactment has in such unam- 
biguous terms used language which plainly includes it 
by inhibiting conveyances, ‘‘ which defeat the operation 
of the act,” it may well be asked with emphasis, why 
shall not the American law be construed like the Eng- 
lish, from which it was taken? Why shall not the fa- 
miliar rule be applied, that where a judicially con- 
strued law is adopted the construction is approbated by 
implication. We can imagine no condition where the 
following language of the Supreme Court of the United 
States is more applicable. They say where English 
statutes are adopted ‘‘ the known and settled construc- 
tion of those statutes has been considered as silently 
incorporated into the acts.’’ Pennock v. Dialogue, 2 
Peters, 2; and see 5 id. 263; 5 Ohio, 74; 1 Ks, 226; 4 id. 
353; 3 Ill. 288; 13id. 17; 19 id. 151; 21 Vt. 256; 41 Mo. 
453; 21 Wis. 274. This rule is one upon which the lawyer 
and the citizen lias a right to rely; because in ninety- 
nine cases in the one hundred it is followed by courts. 
We understand it to be among the well-settled canons 
of construction which will not, without pressing rea- 
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son, be departed from. It is not, of course, constrain- 
ing and so obligatory as to be yielded to in instances 
where the home interpretation has become dissatisfac- 
tory, and productive of manifest evils. There are some 
such instances. But if any thing were needed to com- 
plete and clinch the argument in favor of its applica- 
tion in this instance, it is found in the fact that, in the 
revision of the British law in 1869, the entire satisfac- 
tion of English judges and sta‘ »smen with the judicial 
interpretation which we have foliowed in this opinion, 
is testified by inserting in the law an express provision 
making it an act of bankruptcy ‘that the debtor has 
in England or elsewhere made a conveyance or assign- 
ment of his property to a trustee or trustees for the 
benefit of his creditors generally.’’ This, then, is no 
accidental and hasty interpretation, calling for dissent 
and review by our courts. It embodies the results of 
hundreds of years of experience, with commercial con- 
ditions strikingly like our own, and with a people 
whose modes of action and sense of justice are so kin- 
dred as to make their well matured and long adminis- 
tered rules of civil conduct the very highest evidence 
of their substantial fitness here. 

To our mind, one of the leading arguments against 
the validity of a general assignment grows out of the 
criminal features of the bankrupt law. They are 
pointedly referred to by Judge Woodruff, in Hardy et 
al. v. Blake et al., by Judge Hall, In re Smith expressly, 
and in more general form in other judgments. These 
crimes cannot be punished at all without an adjudica- 
tion in bankruptcy against the offender. This is quite 
plain, and was so ruled in United States v. Prescott, 4 
N. B. R. 113. If a general assignment is good against 
the bankrupt law, then every debtor clearly subject 
to criminal punishment would transfer his entire 
property to an assignee, thus leaving nothing to pay the 
expenses of proceedings in bankruptcy. It is certain 
creditors already sufficiently injured would not, with- 
out any hope of reimbursement, incur the expense of 
an adjudication, simply for the purposes of punish- 
ment. It would seem that an act so protective of a 
criminal debtor, and throwing such impediments in 
the way of prosecution under the Federal law, must be 
considered in conflict with it. = 

The power to pass a bankrupt law is specitically 
given. But little argument would have been needed 
to have deduced it from the power to regulate com- 
merce between the States in all instances of inter- 
State trade. Our active industry, and the great inter- 
ests of trade, our bills of exchange, the transit of our 
grain crop, and the productions of our mines, abso- 
lutely refuse to obey the behests of any class of poli- 
ticians, and stop at State lines. We do not believe 
there is in a{State the Union, commercial centers 
which have not far more intimate relations with 
similar points in other States than in theirown. Not 
one bankruptcy in fifty finds all the creditors in a sin- 
gle district. The subject to be regulated is one essen- 
tially national. Commerce, in a most compendious 
sense, is not more so. Owing to the imperfections of 
the present law, the general argument which this de- 
partment of the subject ought to enable us to put 
forth, is somewhat wanting. But even the present 
system, with its protections against preferences, the 
choice of a trustee, the distant proof of debts with- 
out the personal appearance of witnesses, the extra- 
ordinary efficiency in examining into past, and pre- 
venting contemplated frauds, the summary examina- 
tion of debtors, and the full examination of his books, 





securities and correspondence, all of which pass to the 
assignee in bankruptcy, the criminal jurisdiction, de- 
pendent wholly upon an adjudication, and the other 
safeguards intended to protect the mutual rights of 


creditors and debtor, when contrasted with that 
old chronic instrumentality of fraud and delay 
known as a general assignment for the benefit of 
creditors, is so additionally protective as to dominate 
the latter by the mere force of its superiority and 
increased beneficence. A debtor, the fallacy of 
whose apparent prosperity is known only to him- 
self, having transferred to members of his own 
family a large portion of his estate, may, by one of 
these assignments, selecting his own trustee, ren- 
der it morally certain that his fraud will never be 
successfully examined. The creditors, divided by 
distance, unknown to each other, and without con- 
cert of action, are seldom willing individually to incur 
the enormous expense of such litigation. The mode of 
probing the fraud by bill in equity is cumbersome and 
even awkward. The history of the law’s administra- 
tion shows that more such transactions are set aside 
in a single year under the Bankrupt law, than in ten by 
the old modes. The most frequent objection to the 
national law comes from those practitioners who ad- 
vise the local debtor, and are, therefore, either inter- 
ested against its efficiency, or, for want of familiarity 
with the practice under it, and that of the distant tri- 
bunals in which it is enforced, have no share in the 
profits of its administration. If it is long enough con- 
tinued to become well understood throughout the 
country, and means are provided still farther to carry 
into localities the performance of duties now executed 
at a few places only, an American bankrupt law will 
become as necessary a part of our civilization and com- 
merce, as is that of England to her people, and that of 
every civilized commercial country in Europe to their 
respective subjects. 

After much professional experience under previous 
laws, and judicial familiarity with the administration 
of this one, we believe the Bankrupt law had far better 
be repealed than have it established that it is at the 
option of every debtor in the United States to deter- 
mine whether he will or not submit himself and 
his assets to the control which the statute intends to 
give his creditors over them. Inevitably, he first 
knows of his own insolvency. In every instance, there- 
fore, he has the power of selection. When that selec- 
tion is once made, such is the embarrassment by citi- 
zens of other States growing out of the doctrine of 
parties in transferring causes from the State to the 
Federal courts, that in a vast majority of instances 
the debtor may compel his widespread creditors in the 
distant commercial centers where he has incurred his 
debts, to come to the county courts of the State for the 
settlement of those important questions for the trial 
of which the Bankrupt law secures a different tribunal. 
It is no disrespect to these local courts to call attention 
to the universality with which citizens of other States 
prefer a tribunal removed from the local influences, 
which so naturally interfere with complete impartial- 
ity. They prefer a jury from the whole district, in- 
stead of the narrow vicinage in which the liberality of 
their debtor, by which their property has been squan- 
dered, has rendered himself personally popular. Every 
one of the great leading reasons which underlie the 
Federal jurisdiction between citizens of different 
States in all cases, and those which led to the confer- 
ring upon Congress of this bankrupt power at the out- 
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set for the regulation of this eminently national sub- 
ject forbid an interpretation of the present statute 
which would enable an attorney of the most common 
intelligence, utterly to defeat every practical benefit 
intended to be secured by its adoption. 


——__—@ 


REMOVAL OF CAUSE FROM STATE TO FED- 
ERAL COURTS — EFFECT OF STATE LAWS. 


COURT OF APPEALS OF VIRGINIA. 


CONTINENTAL INSURANCE COMPANY V. KASEY. 


Under the Act of Congress of 1867, a cause cannot be re- 
moved from the State to the Federal courts after a trial 
on the merits. Contra: See Dunn v. Ins. Co., 20 Wall. 

A statute of Virginia required that foreign insurance com- 
panies should appoint an attorney in the State to ac- 
cept service and enter appearance in actions against the 
company ‘as if such corporation had existed, and been 
duly served with process in this State.” Held, that a 
foreign insurance company having complied with the 
statute was not afterward entitled to a removal of the 
cause to the Federal courts. Contra: See Morse v. Home 
Insurance Co. (U. 8. Sup. Ct.), 13 Am. Rep. 297. 

ee J. The record in this case presents 

for our consideration a single question, and 
that is, whether under the acts of Congress relating 
to the removal of causes from State courts to the Cir- 
cuit Courts of the United States, the appellant had 
the right to remove its case from the Circuit Court of 

Roanoke to the Circuit Court of the United States in 

the judicial district in which the county of Roanoke 

was situate. 

The appellant, The Continental Insurance Company 
of the city of New York, having its home office in said 
city of New York, but doing business in the State of 
Virginia, under the conditions and requirements of 
the statute law of this State, was defendant in a cer- 
tain action at law brought by Thomas A. Kasey upon 
an insurance policy issued by said company, insur- 
ing against fire a certain building belonging to said 
Kasey. 

Kasey, at the April term of the Circuit Court of 
Roanoke, 1873, recovered a judgment against said com- 
pany. To that judgment a writ of error was awarded 
by one of the judges of this court. 

Upon this writ of error the case was heard at Wythe- 
ville, in July, 1874, and this court reversed the judg- 
ment of the Circuit Court, and remanded the case for 
a new trial to be had in said Circuit Court of Roanoke. 
This reversal was in favor of the Continental Insurance 
Company. But when the case came on again to be 
heard in the Circuit Court of Roanoke, upon the new 
trial awarded by this court, the company, by its coun- 
sel, filed the following petition: , 


‘*To the Honorable the Judge of the Circuit Court of 
Roanoke county : 

‘* The petition of the Continental Insurance Company 
of the city of New York respectfully represents that it 
is a foreign corporation, created and having its place of 
business in the city of New York, and in legal con- 
templation is a citizen of that State; that it is sued in 
your honor’s court by one Thomas A. Kasey; that the 
matter in dispute in said suit exceeds the sum of $500, 
exclusive of costs, and that there has not been a final 
trial of said cause. Your petitioner is advised that 





under the laws of Congress in such cases made and 
provided, it has the right to have said cause removed 
into the Circuit Court of the United States for this 
judicial district, and it hereby offers good and suffi- 
cient surety for its entering copies of the papers in 





that court on or before the first day of the next term 
thereof, and it prays your honor that a removal of 
said cause may be directed. 
“The Continental Insurance Company 
of the city of New York, 
** By CounsEL.”’ 


This petition was accompanied by the following affi- 
davit: 

** State of Virginia, Roanoke County, to wit: 

“T, P. H. Gibson, agent and attorney of the Conti- 
nental Insurance Company of the city of New York, 
do solemnly swear that I have reason to and do believe 
that from prejudice or local influence, the said Conti- 
nental Insurance Company of the city of New York 
will not be able to obtain justice in the Circuit Court 
of Roanoke county in the suit now pending in said 
court, in which Thomas A. Kasey is plaintiff, and the 
said Continental Insurance Company of the city of 
New York is defendant. P. H. Grsson. 

“Subscribed and sworn to by P. H. Gibson before 
me, F. Johnston, a notary public for the State of Vir- 
ginia. Given under my hand this 11th day of Novem- 
ber, 1874. F. Jounston, N. P.” 


The Circuit Court of Roanoke denied the prayer of 
the petition, and refused to order the removal of the 
case to the Circuit Court of the United States. To this - 
ruling of the court the company excepted, and ob- 
tained a writ of error which brings up the question to 
this court. 

There was a judgment in the court below against the 
company for the sum of $4,950.50, but against this 
judgment no other error is assigned, and the whole 
case here turns upon the single question whether the 
Circuit Court erred in refusing to remove the case 
upon the petition of company and the affidavit of its 
agent to the Circuit Court of the United States. 

The solution of this question depends, first, upon 
the true construction to be given to the acts of Con- 
gress relating to the removal of causes from the State 
courts to the United States court; and, second, upon 
the effect of the statute law of this State imposing 
certain conditions and requirements upon foreigu in- 
surance companies doing business in this State. First, 
as to the true construction to be given to acts of Con- 
gress in reference to the removal of causes. 

This motion is made under the provisions of act of 
Congress, approved March 2, 1867, which declares that 
ina controversy between a citizen of a State in which 
suit is brought and a citizen of another State, where 
a party shall make and file an affidavit, stating that he 
has reason to, and does believe that from prejudice or 
local influence he will not be able to obtain justice in 
such State court, may at any time before final hearing 
or trial of the suit file a petition for removal of the 
suit into the next Circuit Court of the United States 
for the district in which his suit is pending. Another 
declares that upon giving certain security, the State 
court shall proceed no further in the suit. See 14U. 
S. Stat. at Large, 558-9. 

It would seem sufficient to say that this court has 
already by its unanimous judgment construed this act 
of Congress against the pretensions of the applicant 
in this case. In Beery v. Irick, 22 Gratt. 489, this 
court construing this same act, says: ‘‘The ques- 
tion we have to consider is, was the application (for 
removal of the case) made before”’ the final hearing 
or trial within the meaning and intent of the statute. 
The word “ final’’ in the act applies to and qualifies 
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the word “hearing”’ and not the word “trial.” In 
the act of 1866, the language is, “ before trial or fimal 
hearing.’”’ The transposition of the words in the act 
of 1867, so far as to read ‘“‘before final hearing or 
trial,’ was probably accidental and not affecting nor 
designed to affect any change in the meaning. The 
words “final hearing’? are ordinarily applied to 
cases in equity, while the word “trial’’ is applied to 
actions at law. The obvious and unmistakable inten- 
tion of the statute was to require a party desiring a 
removal of his case to make his application before a 
“trial” in actions at law, and before a final hearing 
in suits in equity. * * * ‘It certainly never was 
the object of the act of Congress to provide for a re- 
view of the decisions of a State court, but simply for 
the exercise of an election by a party to a suit in a 
State court to transfer it to another court of original 
jurisdiction for trial. The design, manifestly, was to 
give him an election"between two tribunals, not to give 
him a chance at both. Any other construction would 
be to confer upon the Federal courts, whose jurisdic- 
tion is carefully limited by the constitution of the 
United States, an extraordinary and incongruous appel- 
late jurisdiction by which the judgment or decree of a 
State court, solemnly pronounced in a case when it had 
the undoubted jurisdiction, could be reviewed, re- 
versed and canceled by a Federal court. * * * 

‘Such unprecedented and dangerous jurisdiction in 
the Federal courts will never be recognized by this 
court, unless the very letter of the law imperatively 
requires it, and unless such law, if executed by Con- 
gress, shall be declared by the Supreme Court of the 
United States to be consonant with the constitution 
which expressly limits the jurisdiction of the Federal 
courts.” 

This was the construction of the act of 1867, and 
these the views expressed by this court in 1873, in my 
opinion, in Beery v. Trick and Newton v. Bushong, 22 
Gratt. 

I might be content to rest this case upon that opin- 
ion, but that the able counsel for the appellant, in an 
argument of much learning, has called upon us to re- 
view our opinion in that case, and relies expressly upon 
a recent decision of the Supreme Court of the United 
States, Dunn v. The Ins. Co., 20 Wall., which is cer- 
tainly adverse to the construction of the act of 1867. 
That decision, adopting as its rule of construction the 
literal interpretation of the words of the act, declares 
that a party may at any time before a finai trial re- 
move his case upon proper affidavit and security. He 
may take his chances before a State court; may go up 
to the Supreme Court of the State and take his chance 
there, and then, after years of litigation in the State 
courts, which have the unquestioned jurisdiction of 
his case, and to whose jurisdiction he has voluntarily 
submitted, may, any time before his case is finally 
tried, remove it to a Circuit Court of the United 
States. Now, while I have great respect for the decis- 
ions of*the Supreme Court of the United States (and 
the decisions of that august tribunal are always recog- 
nized as very high authority in this court), I cannot 
follow that court in the construction which it has 
given to the act of Congress under consideration. 
Especially since the decisions of every State in the 
Union, where the question has come up, except the 
State of Rhode Island, has given a different construc- 
tion to the act. Certainly the Supreme Courts of the 
States of Massachusetts, Ohio, Wisconsin, Maryland 
and Virginia united in declaring that the application 








for removal of a case to the Circuit Court of the United 
States must be made before trial; and that after trial is 
had, in a State court, the case cannot be removed. See 
Galpin v. Critchlow, 112 Mass. 389; Home Ins. Co. v. 
Dunn, 20 Ohio St. 175; Akerly v. Vilas, 24 Wis. 165; 
Adams Express Co. v. Nego, 35 Md. 47; Beery v. 
Trick, 22 Gratt. 484. 

In ascertaining the true interpretation oi the words 
“*before final hearing or trial’’ in this act, we may 
properly refer to the earlier acts of Congress on the 
subject of removing causes from the State courts to 
the Circuit Courts of the United States as constituting 
parts of one judicial system. Under the first judi- 
ciary act of the United States, where the removal is 
claimed upon the ground that the defendant is an alien 
or citizen of another State, the right can only be ex- 
ercised “at the time of entering his appearance,’’ and 
not “‘afterward,’’ even with the assent of the State 
court. 1 U.S. Stat. at Large, 79; Gibson v. Johnson, 
Pet. C. C. 44. 

So under act of Congress passed during the war of 
1812 as to officers, civil or military, when sued in a 
State court for acts done by virtue of such office, he 
might remove case to United States court “at the 
time of entering his appearance.’’ 3 U. 8, Stat. at 
Large, 198, 200, 396; 14 Mass. 412. 

So, also, the right of removing an action pending in 
a State court between citizens of the same State claim- 
ing lands under grants of different States must be ex- 
amined by either party ‘‘ before the trial.’”’ 10U.8. 
Stat. at Large, 80. 

So, also, in suits against revenue officers brought in 
State courts, for acts done by virtue of their office, the 
case could be removed ‘tat any time before trial.”’ 4 
U.S. Stat. at Large, 633. 

So, also, by the act of Congress of 1863, chapter 81, 
section 5, in a suit against any military or civil officer 
for acts-done as such, he might, ‘‘ at the time of enter- 
ing his appearance,’’ remove a cause from a State court 
to a Circuit Court of the United States 2 U.S. Stat. 
at Large, 756. 

So, also, by act of 1865, it was declared that the 
right of removing such causes should be exercised “‘ be- 
fore a jury is impaneled to try the same.” 

The act of 1866 provides that, under its provisions, 
a cause may be remanded “ at any time before trial or 
final hearing.”’ 

Now the review of the previous legislation on the 
subject shows that up to 1867, certainly, there was no 
authority for removing from a State court to a Federal 
court any case whatever in which a trial on the merits 
had commenced. 

Now the question is, does the act of 1867, by simply 
transposing the word “final,” placing it before the 
word “ trial’’ as well as ‘‘ hearing,’’ so as to make it read 
“final hearing or trial,” instead of ‘trial and final 
hearing,” reverse the whole policy of the law as plainly 
declared in all the acts of Congress on the subject 
from 1789 to 1866 inclusive? and by this slight trans- 
position (accidental, no doubt) of a single word, 
confer upon the Federal courts this exclusive, all per- 
vading and dangerous jurisdiction, which would con- 
stitute the Federal courts appellate tribunals to the 
State courts. I cannot arrive at this conclusion, even 
if I have to disregard a decision of the Supreme Court 
of the United States. I prefer to follow the decisions 
of the State courts (and adhering to my former opin- 
ion in Newton v. Bushong, supra), aid them in check- 
ing the modern spirit now so often manifested, in 

















THE ALBANY LAW JOURNAL 


313 





S cacceeriaiaeeiiaill 








which the United States courts are stretching out 
their hands to grasp the jurisdiction which, under the 
constitution and under our ancient system of juris- 
prudence, belongs exclusively to the State courts. 

It is worthy of note in considering this question of 
construction of the act of 1867, that since the decision 
of the Supreme Court of the United States in the case 
of Home Ins. Co. v. Morse, 20 Wall. 445, there has 
been a significant legislative construction by Congress 
of this very act. In 1874 there was a codification and 
revision of the acts of Congress, directed to be pub- 
lished when completed under direction of the Secre- 
tary of State, and when promulgated by him, to be 
accepted as the Revised Statutes of the United States. 
Accordingly on the 2d of February, 1875, the Hon. Ham- 
ilton Fish, Secretary of State, issued his proclamation 
certifying the ‘‘ Revised Statutes of the United States 
enacted by Congress on the 22d day of June, 1874, were 
prepared, printed and published according to the pro- 
visions of the act of June 20, 1874;”’ and these Re- 
vised Statutes are now accepted and recognized as the 
Code of Revised Statutes of the United States. 

In the Revised Statutes (p. 113) Congress has adopted 
the act of 1866, and not the act of 1867 containing the 
transposition of the word “ final’’ before the words 
‘trial and hearing;’’ so that the provision of the act 
reads as follows: *“* Third. When the suit is between a 
citizen of the State in which it is brought and the citi- 
zen of another State, it may be so removed in the 
petition of the latter, whether he be plaintiff or de- 
fendaunt, filed at any time before the trial or final hear- 
ing” of the suit, if before or at the time of filing said 
petition he makes and files in said State court an afli- 
davit, stating that he has reason to believe and does 
believe that from prejudice or local influence he will 
not be able to obtain justice in such State court.” 

It will thus be seen that the revisors of the statutes 
concur in opinion with this court and the other Su- 
preme Courts of the States where the question has 
been considered, that the transposition of the word 
‘final’? in the act of 1867 was merely accidental, and 
that the true construction to be given to the act con- 
sonant with all the statute law theretofore enacted, 
and with the spirit of our system of jurisprudence, 
that the application for removal of a cause from a 
State court to a Federal court must be made before 
the trial of an action at law, and before the final hear- 
ing of a case in equity. 

This view leads me confidently to the conclusion 
that the application for removal in this case came too 
late, and that the Circuit Court of Roanoke was not 
in error in overruling the plaintiff ’s motion. 

But there is another view of this question which, 
though not raised in the argument of the case here, is 
well worthy of consideration. The question is this: 
Is the plaintiff (the Continental Insurance Company) 
a citizen of another State in the meaning of the act of 
Congress ? 

I am aware that it has been held by the Supreme 
Court of the United States that corporations of other 
States come within the purview of theact. That is 
the general principle from which I express no dissent. 
But here is a New York corporation doing business in 
the State of Virginia, under the conditions and lim- 
itations prescribed by our statute. One of these con- 
ditions is that every such company before they issue 
policies in this State shall deposit with the treasurer 
of the State a certain fund which is to remain in trust 





to meet the losses of citizens insured in such com- 
panies. 

There is another most important condition imposed 
on all such companies, to wit: § 20, chap. 36, Code 
1873, p. 366: ‘Every such insurance company shall 
by a written power of attorney appoint some citizen 
of this Commonwealth, resident therein, its agent or 
attorney, who shall accept service of all lawful pro- 
cess against such company in the Commonwealth, and 
cause an appearance to be entered in any action in 
like manner as if such corporation had existed and 
been duly served with process in this State.’ 

The plain object of these provisions of our statute 
is to give to our citizens the privilege of suing these for- 
eign corporations in the courts of the State. 

This would be in the last degree a futile and incon- 
gruous provision of our law, if the privilege to sue in 
the State courts is to be at once defeated, if the cor- 
poration, as soon as suit is brought, may remove the 
case to another and foreign jurisdiction. This would 
defeat the very object of the statute. 

My own view is that these foreign corporations are 

placed by our statute on precisely the same footing 
quoad hoc as the home companies; and that when they 
come into this State and accept the provisions of our 
statute law, they become domiciled here, and as to all 
contracts and obligations made and assumed under 
the provisions of our laws, they are no longer citizens 
of another State, but are subject to the laws to sue 
and be sued as citizens of this State. 
* The Continental Insurance Company, though char- 
tered by the State of New York, when it commences 
business in this State and complies with the terms of 
the statutes of Virginia, by making necessary depos- 
its and appointing an agent to accept process, be- 
comes, as to all contracts with citizens of Virginia, 
domiciled here, and in controversies with our citizens 
growing out of policies of insurance, must sue and be 
sued in our State courts, and do not come within the 
terms or spirit of the act of Congress relating to the 
removal of causes from a State court to a Federal. 

Upon the whole, I am for affirming the judgment of 
the Circuit Court of Roanoke. 


Nore.—As to the construction of the existing law 
relating to removal of causes, see Minnett v. Milwau- 
kee & St. Paul R. R. Co., ante, p. 254. 
ieee 

UNITED STATES SUPREME COURT DECIS- 

1ONS. 

HE following decisions were announced in the 

United States Supreme Court on Monday, April 
24, 1876: 








CONSTITUTIONAL LAW. 

Trial by jury.— No. 6. Walker v. Suivant. Error to 
the Supreme Court of Louisiana.— In this case, which 
was an action to recover for refusing refreshments to 
the defendant in error on account of color, the court 
reaffirms that Article VII of the constitution, provid- 
ing that in suits at common law where the value under 
controversy shall not exceed $20 the right of trial by 
jury shall be preserved, relates only to trials in the 
Federal courts; and the court says that the States, su 
far as this amendment is concerned, are left to regulate 
trials in their own courts in their own way. A trial 
by jury in suits at common law pending in the State 
courts is not, therefore, a privilege or immunity of na- 
tional citizenship, which the States are forbidden, by 
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the Fourteenth Amendment, to abridge. A State can- 
not deprive a person of his property without due pro- 
cess of law, but this does not necessarily imply that 
all trials in the State courts, affecting the property of 
persons, must be by jury. Trial by the settled course 
of judicial proceedings meets this requirement. Due 
process of law in the States is regulated by the laws 
thereof. The State court has decided in this case that 
the trial without a jury was in accordance with the 
law of the State, and the law is not found to conflict 
with the constitution or any law of the United States. 
Affirmed. The Chief Justice delivered the opinion. 
Dissenting Justices, Clifford and Field. 





NATIONAL BANK. 


Power to compromise contested claim.— No. 198. The 
First National Bank of Charlotte v. The National Ex- 
change Bank of Baltimore .— In this case the court hold 
that a national bank may, in a bona fide compromise 
of acontested claim against it, growing out of legiti- 
mate bank transaction, pay a larger sum than would 
otherwise have been exacted in satisfaction of demand 
so as to obtain by the arrangement of certain stocks in 
bank and other corporations, it being honestly be- 
lieved at the time that by turning stocks into money 
under more favorable circumstances than there ex- 
isted, a loss which would otherwise accrue from the 
transaction might be averted or diminished. Dealing 
in stocks is prohibited by statute by implication, there 
being no grant of the power, but in an honest exer- 
cise of the power to compromise a doubtful debt owing 
to a bank, it can hardly be doubted that stocks may 
be accepted in payment with a view to their subse- 
quent sale or conversion into money so as to make 
good or reduce an actual loss. Affirmed. The Chief 
Justice delivered the opinion. 


PUBLIC LANDS. 


Claims as against the government.— No. 646. Rector 
v. The United States; No. 692. Hale v. The United 
States, and No.172. Gaines et al. v. The United Stales. 
Appeals from the Court of Claims.—'These are the 
noted Hot Springs cases whose litigation has been so 
long before the courts and the public. The court re- 
affirms the judgment of the Court of Claims, compli- 
menting the opinion of that court which, it is said, 
saved the court much labor in dealing with details. 
The decision is that none of the claimants‘are euti- 
tled to the lands as against the government, and that 
all the claims advanced are equally untenable. In 
conclusion, the court remark, that whatever hardship, 
if any, may ensue to the parties from this declaration 
of the law, there is no doubt it will be taken into due 
consideration by the legislative department of the 
government in dealing with the subject of the future 
disposition of the lands. Mr. Justice Bradley deliv- 
ered the opinion. 

SHERIFF. 

Liability for money paid into court: bankruptcy 
proceedings.— No. 299. O’Brien v. Weld etal. Error 
to the Supreme Court of New York.— The plaintiff in 
error in this case was sued for moneys collected on 
execution, which, by order of the United States Dis- 
trict Court for the Southern District of New York, 
he had paid into that court to be applied in a bank- 
ruptcy proceeding pending therein. Weld & Co., the 
plaintiffs in execution, obtained the order in the bank- 
ruptcy court under which the money was deposited 
therein, and the court says that upon these facts it 








would be a violation of the principles of right and 
justice to hold that these parties can now maintain an 
action against the sheriff for paying the money into 
the court, in pursuance of an order obtained by them, 
instead of deliveringit to them. Reversed. Mr. Jus- 
tice Hunt delivered the opinion. 
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WRITS OF ERROR FROM A STATE COURT — 
WHERE TO BE DIRECTED. 





SUPREME COURT OF THE UNITED STATES— OCTO- 


BER TERM, 1875. 





ATHERTON etal., plaintiffs in error, v. FOWLER et al. 
Writs of error from a State to the United States Supreme 
Court, are, as arule, to be directed to the court possess- 
ing the record, whether it!be the highest court in the 

State or not. 

If the State law requires the highest court to retain its own 
records, and they are notin practice sent down to an infe- 
rior court, the United States Supreme Court writ of error 
can only go to the highest court. 

k RROR to the Supreme Court of California. 

4 Mr. Chief Justice WaArre delivered the opinion of 
the Court: 

The plaintiffs in error claimed title to the hay in 
controversy in this case, in consequence of alleged 
rights acquired under the act of Congress, passed March 
3, 1863, entitled ‘‘An act to grant the right of pre-emp- 
tion to certain purchasers on the * Soscol ranch,’ in the 
State of California.’ 12 Stat.808. The decision of the 
State court was against their title. This presents a 
question within the jurisdiction of this court. 

The judgment of the Supreme Court is the final judg- 
ment in the suit, within the meaning of the act of Con- 
gress. Rev. Stat. 709. It reversed and modified the 
judgment below and did not permit further proceed- 
ings in the inferior court, if the defendants consented 
to the modification directed as to the amount of dam- 
ages. This consent has been given, as the record 
shows, and the judgment of the court below is the 
judgment which the Supreme Court directed that court 
to enter and carry into execution. The litigation was 
ended by the decision of the Supreme Court. No dis- 
cretion was left in the court below if the required con- 
sent was given. 

The writ of error was properly directed to the Su- 
preme Court of the State. We can only re-examine 
the “ final judgment or decree in any suit in the high- 
est court of a State, in which a decision in the suit 
could be had. Rey. Stat., § 709. For the purposes 
of such a re-examination, we require the record upon 
which the judgment or decree was given, and we send 
out our writ of error to bring it here. That writ is to 
operate on the court having the record, and not upon 
the parties. Cohens v. Virginia, 6 Wheat. 410. The 
citation goes to the parties and brings them before us. 
The writ of error, therefore, is properly ‘directed to 
the court which holds the proceedings as a part of its 
own records and exercises judicial power over them.” 
Hunt v. Palas, 4 How. 590. If the highest court of the 
State retains the record, the writ should go there, as 
that court can best certify to us the proceedings upon 
which it has acted and given judgment. As it is the 
judgment of the highest court that we are to re-exam- 
ine we should, if we can, deal directly with that court 
and through it, if necessary, upon the inferior tribu- 
nals. It is, perhaps, safe to say that a writ will never 
be dismissed for want of jurisdiction, because it is 
directed to the highest court in which a decision was 
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and could be had. We may not be able in all cases to 
reach the record by such a writ, and may be compelled 
to send out another to a different court before our ob- 
ject can be accomplished, but that is no ground for 
dismissal. We have the right to send there to see if 
we can obtain what we want. 

But in some of the States, as, for instance, New York 
and Massachusetts, the practice is for the highest 
court, after its judgment has been pronounced, to send 
the record and the judgment to the inferior court, 
where they thereafter remain. If, in such acase, our 
writ should be sent to the highest court, that court 
might with truth return that it had no record of its 
proceedings, and, therefore, could not comply with 
our demand. Upon the receipt of sucha return, we 
would be compelled to send another writ to the court 
having the record in its possession. It has been so ex- 
pressly decided in Gelston v. Hoyt, 3 Wheat. 246, and 
McGuire v. Commonwealth, 3 Wall. 382. So, too, if we 
are in any way judicially informed, that under the 
laws and practice of a State, the highest court is not 
the custodian of its own records, we may send to the 
highest court, aud seek through its instrumentality to 
obtain the record we require from the inferior court 
having it in keeping, or we may call directly upon the 
inferior court itself. But, if the highest court is the 
legal custodian of its own records, and actually retains 
them, we can only send there. This, we think, has 
always been the rule of practice, notwithstanding Mr. 
Justice Story, in delivering the opinion of the court 
in Gelston v. Hoyt, said that the writ might be ‘ di- 
rected to either court in which the record and judg- 
ment on which it is to act may be found.” 3 Wheat. 
304. This was in a case where the judgment had been 
rendered in the Court of Appeals of New York, but 
after its rendition, the record, with the judgment, had 
been sent down to the inferior court there to be pre- 
served in accordance with the law and uniform practice 
in that State. Strictly speaking, the record cannot be 
found in two courts at the same time. The original 
record may be in one and a copy in another, or one 
court may have the record, and another the means of 
making one precisely the same in all respects, but the 
record proper can only be in one place at the same 
time. 

In Webster v. Reid, 11 How. 457, the general language 
of Mr. Justice Story in Gelston v. Hoyt was somewhat 
limited, for in stating the ruling of the court in that 
case, Mr. Justice McLean gives it as follows: ‘‘ The 
writ of error may be directed to any court in which 
the record and judgment on which it is to act may be 
found, and if the record has been remitted by the 
highest court and to another court in the State, it may 
be brought by writ of error from that court.’’ To the 
same effect is McGuire v. Commonwealth, 3 Wall. 386. 
That was a case from Massachusetts. The suit was 
pending in the Superior Court of that State, and after 
verdict, but before judgment, certain exceptions were 
sent up to the Supreme Judicial Court for its opinion. 
That court subsequently sent down its rescript over- 
ruling the exceptions, and thereupon final judgment 
was entered in the Superior Court upon the verdict. 
This was according to the law and practice in Massa- 
chusetts, and the effect was to leave the entire record 
in the inferior court. Upon this state of facts, this 
court held that the judgment in that case was the judg- 
ment of the Superior Court, and that that court was the 
highest court in which the decision of the suit could be 
had, and, therefore, the only court to which the writ 





could go. But it was also held, that if the Supreme 
Judicial Court had rendered the final judgment and had 
sent the judgment to the Superior Court, and with the 
judgment had sent the record, the direction of the writ 
to the Superior Court would have been proper. Green v. 
Van Buskirk, 3 Wall. 450, was also a New York case, 
and is to be considered in the light of the peculiar 
practice in that State. The record had been sent from 
the Court of Appeals to the Supreme Court. 

The rule may, therefore, be stated to be, that if the 
highest court has, after judgment, sent its record and 
judgment in accordance with the law of the State to 
an inferior court for safe-keeping, and no longer has 
them in its own possession, we may send our writ either 
to the highest court, or to the inferior court. If the 
highest court can and will, in obedience to the require- 
ment of the writ, procure a return of the record and 
judgment from the inferior court, and send them to us, 
no writ need go to the inferior court. But, if it fails to 
do this, we may, ourselves, send direct to the court 
having the record in its custody and under its control. 
So, too, if we knew that the record is in the posses- 
sion of the inferior court, and not in the highest 
court, we may send there without first calling upon 
the highest court. But if the law requires the highest 
court to retain its own records, and they are not in 
practice set down to the inferior court, our writ can 
only go to the highest court. That court being the 
only custodian of its own records is alone authorized 
to certify them to us. 

In this case our writ went to the Supreme Court, 
and, in obedience to its command, that court bas sent 
us its record. There is now no need of a further writ, 
even if the practice in California permitted the trans- 
mission of records from the Supreme Court to the 
inferior courts. But such, as we understand, is not 
the practice. The Supreme Court is there the sole 
custodian of its own records. Cases go there upon 
a transcript of the proceedings in the court below. 
This transcript is retained in the Supreme Court, and 
is the foundation of the proceedings there. The 
transcript is without doubt a copy of the proceedings 
in the court below, but that does not make the record 
below the record above. The court above acts only 
upon the transcript, and from that its record is made. 

The writ of error may be amended under the 
authority of sec. 1005 of the Rev. Stat. by inserting the 
proper return day. It is no objection to the writ that 
it bears test to the day of its issue. — (Rev. Stat., § 
912.) 

The motion to dismiss is denied. 


—_>—__—_- 


BOOK NOTICES. 


A Treatise on the Law of Taxation, including the Law of 
Local Assessments. By Thomas M. Cooley, LL. D. 
Chicago: Callaghan & Co., 1876. 

UDGE COOLEY has acquired a reputation as one 
of ourablest and best text-writers on legal sub- 
jects; and when any work is announced as coming 
from his pen the profession has the assurance that it 
will be an accurate and masterly exposition of the sub- 
ject treated. In the present work the author has de- 
monstrated anew his ability to produce both a logical 
and a useful treatise, and has shown himself to be as 
near the ideal text-writer as he can well hope to be- 
na 

come. 

The importance of the law of taxation and the need 
of complete works on the subject are indicated by the 
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fact that within the past six months two new treatises 
embracing the subject have been brought out, the first 
by Mr. Hilliard, and the second by Judge Cooley. 
We had occasion to state in our notice of the work of 
Mr. Hilliard, that it was not equal to the demands of 
the subject-matter treated and of the profession 
which was to use it. An examination of the treatise of 
Judge Cooley satisfies us that his treatment of the sub- 
ject leaves little to desire. Of course, it is not expec- 
ted that a branch of the law which is entirely statutory 
in its nature can be so scientifically or systematically 
arranged and treated as a common-law branch. By 
this we do not mean to say that the statutory law may 
not be scientific or systematic. In fact the most accu- 
rate and scientific expression of the true law of a com- 
munity may be found in its statutes. Witness the 
Codes of Germany, the Code Napoleon and other 
Codes. But when the statutory law is of a fragmen- 
tary character, as it usually is in this country and in 
England, there is the most deplorable want of har- 
mony, rendering quite impossible a scientific arrange- 
ment. 

The nature of our government renders our legisla- 
tion on all subjects of the most chaotic and unsyste- 
matic character. We have one statute for the Federal 
government, and one for each of the States; so that it 
is necessary for a writer on a given topic to examine 
about forty different sets of statutes to ascertain what 
the law is; and then to catalogue the results 
under the heads of the different legislatures. Ad- 
ded to this, we have so many independent courts, 
Federal and State, constantly making diverse and 
contradictory decisions, that it is also necessary 
for the text-writer to examine hundreds of vol- 
umes of reports, and then pursue the same process 
of distributing the results of his investigations under 
the various jurisdictions — one decision for Maine, an- 
other for Texas, one for New York, another for Illi- 
nois, and so through the category. It, indeed, often 
happens that there is a substantial agreement between 
the statutes in many of the States, and between the 
decisions in many of the courts. This occurs where 
there is a great underlying principle; and where what 
we might term differential jurisprudence does not come 
into prominence. And it is just here that the text- 
writer finds his province, in this country. He finds 
his province in elucidating the general principles of 
the great body of the statutes, and the decisions on 
any subject which he may treat. Were it not for the 
element of similarity between the various statutes and 
decisions relating to taxation, it would be impossible 
to construct a treatise on that subject. We might 
make a digest, but not a treatise. 

In his preface Judge Cooley says: ‘‘ There are, or 
should be, general principles underlying all the cases; 
and an understanding of these will enable one to make 
use of decisions under the various tax systems, with- 
out confusion.”” This is the key-note of the present 
work. 

Among the many topics treated in this volume, we 
have space to notice but one — that of the taxation of 
mortgages, of which much has been said and written 
of late. Judge Cooley comes substantially to this con- 
clusion: That whether this species of taxation is just or 
unjust, equal or unequal, the great majority of decisions 
of the courts sustain its validity. We make out, 
therefore, no conclusive case against a tax, when we 
show that it reaches twice the same property for the 
same purpose. This may have been intended, and in 











many cases at least, is admissible.”” Some of the Cal- 
ifornia decisions to the contrary are cited by the au- 
thor, but not the latest, People v. Savings and Loan 
Society, ante, p. 231, which must have been decided 
after the present work was published. We are very 
much of the opinion of Chief Justice Lowrie in Finley v 
Philadelphia, 82 Penn. St 381, that ‘there is nothing 
poetical about tax laws. Wherever they find property 
they claim a contribution for its protection, without 
any special respect to the owner or his occupation.”’ 

The notes in the present treatise are very copious, 
and occupy at least one-third of the space. It is often 
difficult for an author to decide what he shall put in 
the notes and what in the text. Judge Cooley has ap- 
parently adopted the proper rule — that of stating his 
principles and conclusions in the text, and placing all 
references to cases, statutes, etc., and comments on 
them in the notes. The profession will find this trea- 
tise of the highest value, as presenting both the theo- 
retical and practical views of the law of taxation. It 
is in all respects a commendable work. 


Leading and Select Cases on the Disabilities incident to In- 
fancy, Coverture, Idiocy, etc., with notes. By Marshall D. 
well. Boston: Little, Brown & Co. 1876. 


The mere title of this volume shows that it occupies 
a place as unique as it is important. The literature of 
the subject embraced in the volume is not remarkably 
full; and we welcome this addition. The cases seem 
to have been selected with excellent judgment and in- 
clude many relating to infancy, coverture, idiocy and 
lunacy, and also some relating to deaf and dumb per- 
sons, drunken persons, and persons under duress. The 
notes to the cases are quite extensive, and evince great 
care and thorough investigation. The comparative 
novelty of the subjects discussed in some of the cases 
adds to the interest of the book, while it does not de- 
tract, in the least, from its usefulness. 

We have not recently seen a more valuable selection 
of leading cases than this. 
_— 
CORRESPONDENCE. 


INCORPORATING PREVIOUS LAWS IN STATUTES. 


To the Editor of the Albany Law Journal: 

Srr—In May, 1875, I wrote you, calling attention to 
the then recent amendment to the Constitution of this 
State regarding legislative enactments. (See Vol. 11, 
Law Jour. 322.) Having been instrumental in causing 
the particular provision about which I wrote you (8 17, 
Art. 3) to be inserted, and hence, feeling some interest 
in the question as to whether it would receive the con- 
struction which it was intended it should have, I have 
watched for decisions on the subject with considerable 
interest. 

Until recently I have seen no decision bearing upon 
the question. The Legislature has entirely ignored 
the true meaning of the amendment, as witness the 
numerous flagrant violations in the statutes of 1875, 
and in the bills now before that body. 

The construction put upon the amendment by the 
Legislature is to the effect that no statute shall be 
amended without re-enacting the whole section which 
is amended. This is an excellent practice, but entirely 
uncalled for by any provision of law, constitutional 
or otherwise. 

Chief Justice Daly, in the case of Pattonv. The N. Y. 
Elevated R. R. Co., has struck the true construction of 
the amendment under discussion. After passing upon 
certain other questions, Judge Daly says: 
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“The Legislature then attempted to confer the in- 
creased privileges and franchises by the passage of a 
subsequent act known as chapter 595 of the ws of 
1875. This act, however, offends against the constitu- 
tional amendments, which went into effect January 1, 
1875, which provide, among other things, that when a 
law incorporates the whole, or any part of a previous 
law, the latter shall be inserted. The act of 1875 
incorporates the acts of 1867 and 1868, without these 
latter being inserted. It authorizes the company to 
build the road, its switches turn-outs, etc. The im- 
portant provisions of! the act of 1875, giving the power 
to build the road, are taken from the previous acts, 
though they are not inserted, and they are, therefore, 
unconstitutional and void. Chief Justice Daly then 
continues:’”’ 


Would it not be wise for the Judiciary committees 
of the two houses to take a fresh look at the constitu- 
tional amendment referred to, and then study these 
words of Judge Daly for a short time? Such a course 
might, in an intelligent body of men, lead to the cor- 
recting of many statutes now before the Legislature, 
and save much useless litigation. 

Yours, etc., 

New York, April 19, 1876. 


SUBSCRIBER. 





NEWSPAPER QUOTATION — THE CASE OF TERRY V. 
McNEIL. 


To the Editor of the Albany Law Journal: 

I find in reading the cases reported in 60 N. Y. just 
issued, a reference at pages 469 and 4740f that volume, 
to the case of Terry v. McNeil, 58 Barb. 241. 

In the opinion of the court in the 60 N. Y., at page 
474, the court say: “In Terry v. McNeil, 58 Barb. 241, 
it does not appear in what form the question was pre- 
sented, or whether any preliminary evidence had been 
introduced to show the accuracy of the newspaper 
quotations.”’ 

The writer of this was the attorney and counsel of 
McNeil, in the case alluded to, and can furnish the 
required information, ‘‘ whether any preliminary evi- 
dence had been introduced to show the accuracy of the 
newspaper quotations.”’ 

I state there was none whatever; and that there may 
be no question upon the subject, I here append from 
the printed case, all the evidence concerning the price- 
lists, and of their introduction. 

Witness Terry testified for himself as follows: 

“T went to the Young Men’s Christian Association 
in Troy, and searched for files of papers of Troy and 
Albany, for 1840 and 1841. In the Troy papers I did 
not find any prices current for grain for those years. 
Inthe Albany papers I did find prices current for 
grain for those years. 

Question — State whether you ascertained from these 
files, and if so, what were the prices current of rye in 
Albany from November 21, 1840 to October 5, 1841? 

[Objected to by defendant as irrelevant and imma- 
terial; witness not competent; evidence not compe- 
tent; papers should be brought. Objection overruled 
and exception. ] 

Answer — I did by examining the Albany Argus, on 
the files of the Young Men’s Association; they are 
truly stated in this paper now produced and offered in 
evidence. 

[Objected to as before, and received; excepted to by 
defendant, and annexed, marked plaintiff's K.] 

Defendant moves to strike out all the evidence with 
regard to prices current for rye mentioned in Albany 
Argus, for the reasons aforesaid; and because the pa- 
pers should be produced as the best evidence. Motion 
denied and defendant excepts.” 





It is proper and necessary to state, that where the 
particular objection was made, that the original news- 
papers should be produced, upon the statement of the 
plaintiff's counsel, that if this particular objection was 
insisted upon, it would necessitate the sending for 
them, the defendant’s counsel waived their produc- 
tion, and a copy of the list was received, subject to all 
other objections. This understanding did not get 
into the printed case, but was conceded all through the 
progress of the litigation. 

It is also proper to state that the case was carried to 
the Court of Appeals, and there orally argued by the 
undersigned for McNeil, and by Judge Gibson for 
Terry; and the case was unanimously affirmed on the 
opinion of Judge Platt Potter, as found in 58 Barb. 241. 

It will be perceived, therefore, that if the Court of 
Appeals are right in their decision in 60 N. Y., they 
were wrong in their disposition of 58 Barb. 241. 

I venture a further statement, that a critical exam- 
ination of the printed case of Terry v. McNeil will dis- 
close at least half a dozen other legal errors in the 
record, calling for the reversal of the judgment in that 
case, instead of its affirmance, both by the Supreme 
Court and Court of Appeals. 

It was well for the plaintiff in that case that the law 
of the land had said, “‘ hitherto shalt thou go, and no 
farther.” J.S8. C. 

SARATOGA SPRINGS, April 4, 1876. 
<o—————— 

COURT OF APPEALS DECISIONS. ca 

HE following decisions were handed down in the 

New York Court of Appeals on Tuesday, April 
25, 1876: 

Motion granted on"payment of $10 costs of remitti- 
tur, and $10 costs of motion— People ex rel. Corwin 
v. Walter. Judgment reversed, and new trial 
granted, costs to abide event— Bissell v. Griggs; 
Leetch v. Atlantic Mut. Ins. Co.—Judgment af- 
firmed, with costs — Gould v. Booth; Green v. Eldred; 
Cox v. Wightman; The Washoe Tool Co. v. The Hiber- 
nia Insurance Co.; Turner v. Keller; Van Keuren v. 
Corkins; Kellogg v. Thompson; Allison v. Wm. E. 
Weller; Allison v. Theron Weller; Slater v. Ember- 
son; Jones v. Norwood; Parsons v. Sutton; Hascall 
v. Life Association of America; McGrill v. Lake Shore 
and Michigan Southern Railroad.—— Order of Gen- 
eral Term affirmed and judgment for plaintiff on ver- 
dict, with costs — Ingersoll v. N. Y. C., ete., R. R.—— 
Order affirmed and judgment absolute for defendants 
on stipulation, with costs — Papham v. Cole. —— Order 
of General Term reversed and judgment on report of 
referee affirmed, with costs — Rice v. Manley.—— Ap- 
peal dismissed, with costs — Brownell v. Akin. 

—_>- 
NOTES. 

\ E have received a pamphlet entitled “Thoughts 

and Suggestions on Municipal Reform,”’ by Al- 
phonse A. Jacobi. Of these suggestions the following 
are worthy of consideration: The separation of mu- 
nicipal from State and national elections and issues; 
the appointment of all public officials, excepting the 
mayor-and aldermen; each department of the city 
government to have a single head, and the heads of 
these several departments to form a species of cabinet 
to the mayor, with whom they shall consult and ad- 
vise. —-In Bonami v. Backhouse, 36 L. J. Q. B. 388, 
Mr. Justice Erle thus spoke of the maxim Sic wtere tuo 
ut alienum non laedas: ‘The maxim is mere verbiage, 
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A party may damage property where the law permits, 
and may not where the law prohibits, so that the max- 
im can never be applied till the law is ascertained, and 
when it has been, the maxim is superfiuous.”’ 


The Western Jurist for April contains articles on 
* Railway Corporations—Exemplary Damages ;"’ ‘“‘Fed- 
eral Court of Appeals,’ and “ Forfeiture of Paid-up 
Policies; ”’ also a number of valuable recent decisions, 
and book and editorial notices. —— The Scottish Jowr- 
nal of Jurisprudence contains, among other articles of 
interest, one entitled ‘“‘Gleanings from Old Statute 
Books.” This article gives some of the old laws in 
Scotland relating to dress. In 1621 an act was passed 
prohibiting all but the “ privileged few”’ from having 
‘** pearling or ribbening upon their ruffes, sarkis, neip- 
kines, and sokkis,’’ and persons who were permitted 
to wear such “ fripperies’’ were obliged to wear only 
such as were of Scottish manufacture. No clothes were 
to be gilded with gold. The fashion of clothes then in 
existence was not to be changed under penalty of 
£100, to be paid by the wearer, and as much by the 
maker. No castor hats were to be worn, except by the 
privileged. Agricultural laborers, their wives and 
children, were to wear nothing but grey, white, blue 
and black cloth, made in Scotland, under a penalty of 
forty Bounds. In 1696 an act was proposed but not 
passed “for one constant fashion of clothes for men 
and another constant fashion of clothes for women.”’ 
The last mention of the subject of dress in the records 
o e Scottish Parliament occurs in 1704. 

The Hon. Emory Washburn has been elected Vice- 
President of the Massachusetts Historical Society.—— 
Wm. G. Hawkins, Sr., the oldest member of the Pitts- 
burgh bar, died on the llth inst. He had not been in 
active practice for many years. — The Lord Chan- 
cellor of England did not hold his customary recep- 
tion of the Judges and Queen’s Counsel at Easter. —— 
Hon. Mr. Way, Q. C., has been appointed Chief Jus- 
tice of South Australia, in succession to Sir Richard 
Hunson, deceased.—— Mr. J. C. Hannen, son of the 
Right Hon. Sir James Hannen, has been appointed 
Secretary to his father, who is President of the Pro- 
bate, Divorce and Admiralty Division of the English 
High Court of Justice. 

The following summary of the work at the present 
session of the British Parliament up to April 15, is 
given by the Law Journal: Up to the present time 127 
public bills have been introduced into the House of 
Commons, all of which originated in the lower house, 
with the exception of the Appellate Jurisdiction, 
Crossed Checks, and Patents for Inventions Bills, 
which have been passed by the Lords and are in pro- 
gress in the House of Commons. Thirty-seven of 
these are government measures, of which eleven (out 
of thirteen which have received the Royal assent) have 
become law. Five other bills have passed the Com- 
mons and gone to the Lords, where two —the Royal 
Titles Bill and the Drainage of Lands (Ireland) Pro- 
visional Orders Bill— have passed, and the rest have 
been read a first time. Two others, after being 
amended in the upper house, have been agreed to by 
the Commons. Seven bills have been “ put off for six 
months,” five withdrawn, and two dropped. Of the 
remainder, only ten have passed a second reading, and 
of these but six are actually in committee. One is 
down for third reading on the 26th inst. The House 





of Lords has been principally occupied in considering 
private bills, no public measures beyond those men- 
tioned above having as yet engaged the attention of 
the Peers. 


W. C. Little & Co., of Albany, have brought an ac- 
tion against A. Bleecker Banks, the contractor for the 
publication of the Court of Appeals Reports, for failure 
to sell and deliver to the plaintiffs copies of the reports 
as prescribed by the publication contract. The language 
of the contract is this: ‘And it is hereby further 
agreed that for any failure on the party of the second 
part (Banks) to keep on sale, furnish and deliver the 
aforesaid volumes, or any of them, at the price and as 
herein above provided, the said party of the second 
part shall forfeit and pay for any and every such fail- 


‘ure the sum of one hundred dollars, hereby fixed and 


agreed upon, not as a penalty, but as the liquidated 
damages suffered by the person or persons aggrieved 
thereby, the same to be sued for and recovered by the 
person or persons so aggrieved.’’? One question in the 
case is whether an outsider, not a party to the con- 
tract, can take advantage of this provision. 


The Boston University Year Book is edited by the 
Council of the University and issued by the corpora- 
tion. It is the official organ of the University admin- 
istration. We have received the volume for the pres- 
ent year which, in addition to the list of faculties and 
students, contains an essay on “ The Taxation of Col- 
leges, Churches and Hospitals.’’ In place of the fur- 
ther extension of taxation, the essay proposes a 
gradual abolition of all compulsory taxation. The 
preface to the Year Book states that “it is hoped that 
the comparative novelty of the proposition may not 
deter practical men from a thoughtful study of the 
paper.”’ The essay is an elaborate and scholarly pro- 
duction, evidently written by the President of the 
University, William F, Warren, LL. D., but the theo- 
ries advanced are entirely impracticable in the present 
condition of society. The theory is, that compulsory 
taxation is an evil, and that we should get rid of it as 
soon as possible; men should contribute their means 
voluntarily to the support of government. But like 
many other evils we shall find that taxation is a nec- 
essary one; and so long as governments are necessary 
we shall find it necessary to impose taxes. When we 
can do without governments, we shall be able to do 
without compulsory taxation—but not until then. 
We should be very glad to have society reach the point 
aimed at by Dr. Warren; but we cannot ignore the 
real in our search for the ideal. 


California has revived the whipping-post for wife 
beaters. —— It may be doubted whether cheap law is 
an unmitigated blessing to apeople. According to the 
Japan Mail of Nov. 11th, since the commencement of 
the past year, some 35,000 cases, an average of 3,500 per 
month, have been heard before the Civil Courts of 
Yeddo. So laborious, indeed, has been the duty of ad- 
judicating in these, and so incompetent the staff of the 
establishment to deal with them singly, that cases of 
bankruptcy are considered in batches of twenty or 
thirty at a time, so as to prevent their undue accumu- 
lation. It is to be hoped that, like Sheridan’s serjeant, 
the counsel “ argue in platoons,’’ as the simultaneous 
addresses of some twenty gentlemen of the long robe 
—we presume that Japanese practitioners are not with- 
out some distinctive toga— might be too much forany 
judge who was not hopelessly deaf. 
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CURRENT TOPICS. 


| beam tribunal appointed to consider the charges 

against Charles O’Conor’s professional conduct 
while acting as counsel for Mrs. Forrest, had a hear- 
ing of the case on Saturday last, and no one ap- 
peared to substantiate the charges against Mr. 
O’Conor. Mr. Sedley, the near relative of Mrs. For- 
rest, said he would not present his version of the 
affair to a tribunal chosen entirely by Mr. O’Conor’s 
friends. Mrs. Forrest had written a letter to Mr. 
O’Conor, which was read. This letter expressed 
regrets that her statements had been printed in the 
newspapers, and reiterated the fact that she was 
grateful to Mr. O’Conor, although she was disap- 
pointed at the size of his bill. Chief Justice Daly, 
who made the presentation of the silver vase in 
behalf of the ladies, testified that during the whole 
trial he had the impression that Mr. O’Conor was 
to receive a fee. This is the main point in the case, 
and if it is established that no deception was prac- 
ticed upon the public by Mr. O’Conor, then he will, 
of course, be honorably acquitted. 


Special legislation in favor of individuals has re- 
ceived a heavy blow from Governor Rice, of Massa- 
chusetts, in his veto of the act legalizing the mar- 
riage of James Parton. The veto was sustained by 
the legislature. By the Massachusetts Gen. Stat., 
ch. 106, it is provided that no man shall marry his 
step-daughter, and that no woman shall marry her 
step-father. But, notwithstanding this law, James 
Parton and Ellen Willis Eldridge, standing to each 
other in the relation of step-father and step-daugh- 
ter, went through the ceremony of marriage for the 
purpose of becoming husband and wife, and _there- 
after cohabited in violation of the statute. The act 
in question assumes to suspend the general law in 
favor of the persons named in the act. We have 
heretofore pointed out the unconstitutionality of 
this act, and we are not surprised that Governor Rice 
has taken the same view. We understand that Mr. 
Parton has also been married to his step-daughter 
in New York State, where the Massachusetts pro- 
hibition does not exist, This may have some effect 


upon his legal relations, but the best way for him 
to do is to move out of Massachusetts. 
are against him there. 


Vor. 13.— No. 19. 


The fates 





It would be unnecessary for us to say that the 
abrogation of the article of the Ashburton treaty 
relating to the extradition of criminals was ‘just 
as we expected;” yet such is the fact. We have 
pointed out, time and again, the danger of adhering 
to a narrow and strict construction of the extradi- 
tion laws. The position of Secretary Fish in the 
case of Winslow will not reflect credit upon the 
country in the eyes of those who have studied and 
applied the principles of international law for the 
last quarter of a century. The abrogation of the 
extradition clause of the treaty of 1842, and the 
failure to procure the extradition of Winslow, must 
be laid at the door of our Department of State, 
which has manifested an ignorance of the principles 
of international law quite astounding to the disin- 
terested observer, but not at all surprising to those 
who know how things are managed in the Cabinet 
at Washington. If it were not unpatriotic we should 
say that the abrogation of the extradition clause of 
the Ashburton treaty was due entirely to the old- 
fogy notions of our Department of State, which 
does not ‘‘ believe in the new views of international 
law.” The final result will be, however, that we 
shall enter into a new treaty with Great Britain pro- 
viding for exactly such guarantees as are now de- 
manded, The present Department of State is en- 
tirely behind the age. 


A speaker at the recent meeting of the New York 
Historical Society made the assertion that ‘‘ we have 
too many lawyers in Congress, because lawyers now 
are not statesmen.” It would be well for the pro- 
fession to inquire how far this statement is true. It 
isa fact that nearly all of our representatives in 
Congress are lawyers; but is it true that ‘lawyers 
now are not statesmen?” The study and practice of 
the law evidently do not make a man a statesman; 
statesmanship and legal ability have only an inci- 
dental connection. A man may be what is termed 
a ‘‘machine” lawyer without ever rising to the 
philosophical observation of his own particular 
science — and certainly without ever taking a broad 
and statesmanlike view of political affairs. The 
sciences of politics and of jurisprudence are, intrin- 
sically, distinct. But we should be glad to see the 
legal profession of the present period, better versed 
in great fundamental, constitutional and political 
principles. Although it is true that ‘lawyers now 
are not statesmen,” yet if they consent to go into 
our legislative halls, they should become statesmen. 
They should leave off the armor of the mere practi- 
tioner in the courts of law. 


The New York Herald thinks that Judge Cartter 
would not have released Mr. Kilbourn, the recusant 
witness, had not the new revised statutes prevented 
any other course. By the law of 1857, “in addition 
to present pains and penalties,” witnesses refusing 
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to answer questions were to be subject to indict- 
ment and punishment by imprisonment and fine. But 
the “slovenly and blundering revisers,” as the Herald 
calls them, dropped out of the statute the words ‘‘in 
addition to present pains and penalties” so that 
punishment. by indictment and trial appears to be 
the only remedy in such cases. According to this 
construction of the statute Congress has no power 
to commit for contempt in the case of stubborn wit- 
nesses. Instead of calling the revisers ‘“ slovenly 
and blundering” we might compliment them for 
leaving out the words above alluded to; for it 
would seem to be enough that a recusant witness 
should be punished in the regular manner and by 
the courts of law, without having to undergo the 
extra penalty of an imprisonment during the pleas- 
ure of a political body like the House of Represen- 
tatives. 


The frequent complaints which are heard in re- 
gard to the United States revised statutes seem to 
proceed from different sources. The complaints of 
inaccuracies are entirely just if the errors can be 
clearly pointed out. There is no excuse for inaccu- 
racies in a revision of the statutes. But another 
ground of complaint is that the revisers have as- 
sumed the role of legislators and have dropped a 
word here and there, changed a word or a sentence, 
or made additions, thus, practically, making and 
modifying the laws of the United States instead of 
revising them. Precisely what is the duty of a re- 
viser of the statutes of a State or country has not yet 
been defined. And we do not think that these duties 
can be distinctly defined. It will not do to say that 
a reviser is a mere compiler whose province is to 
collect and arrange statutes under their appropriate 
heads. Nor will it do to confine him to the work of 
dovetailing acts and their amendatory acts together. 
But there seems to be animpression in some quar- 
ters that this is just the province of the revisers of 
statutes. It will be found that no intelligent revis- 
ion of ow statutes can go on without a reasonable 
discretion vested in the revisers as to what they 
shall retain, or add, or modify, so as to produce a 
harmonious result. If the legislative bodies want to 
alter the work of the revisers they must do so after 
a patient and prolonged investigation. But an ordi- 
nary legislative body, it is said, is as a whole about 
as competent to revise the work of the revisers as it 
is to paint a picture. 


The practice of making experiments in court may 
be carried to a ridiculous extent. Such was the 


case in Stokes v. The State, recently decided by the 
Supreme Court of Tennessee. The prisoner was in- 
dicted for the murder of afemale by hanging. Near 
the place where she was hanged a track was found in 
the mud, made by a bare foot. At the trial it was 
sought to show that this track was made by the foot 





of the prisoner. The prosecution brought a pan of 
mud into court and placed it before the jury; it was 
proved that the mud was about as goft as the mud 
where the track was seen, and the prisoner was then 
called upon by the prosecuting attorney to put his 
foot in the mud. He refused. After this ridicu- 
lous and extraordinary proceeding had been allowed 
to take place, it is not at all surprising that the jury 
committed the absurdity of convicting the prisoner 
because he refused to put his foot in the mud. An 
innocent man would have put his foot in, But the 
court on appeal reversed the finding, on the ground 
that the circumstance had an influence on the jury 
prejudicial tothe prisoner. The court said: ‘‘ Such 
testimony should be promptly rejected, and not per- 
mitted to go to the jury at all, for jurors with minds 
untrained to legal investigations and discriminations 
are sometimes likely to be influenced thereby, al- 
though such incompetent evidence may be after- 
ward withdrawn.” 


The case of Tilton v. Beecher, 59 N. Y. 176, seems 
to have settled the law in this State that in an action 
of tort, as well as in an action on contract, a bill of 
particulars may be granted. It follows that demands 
for bills of particulars have considerably increased, 
and that they are now asked for in cases where they 
would not formerly have been thought of. Yet the 
courts are disposed to exercise a wholesome discre- 
tion in the matter, and a bill of particulars, if 
granted by the judge in the first instance, is often 
set aside by the court at general term, A _ recent 
case of this character is Orvis v. Dana et al., which 
is an action for libel against the proprietors of the 
New York Sun. The defendant set up the truth of 
the statements in justification, whereupon the plain- 
tiff demanded and obtained an order for a bill of 
particulars; but the general term set aside the order. 


The fact that the legislature of the State of New 
York has adjourned sine die is a matter of congratu- 
lation not only to the public in general but to the 
profession. But the late legislature has done some 
work which is of especial interest to the profession. 
Among the performances of the legislature may be 
mentioned the passage of the Reviser’s bill, of the 
contents of which at least three-fourths of the mem- 
bers were ignorant. It is announced that at the last 
minute ex-Judge Emott, of New York, was nomi- 
nated by the Governor and confirmed by the Senate 
as Commissioner to revise the statutes, in place of 
Judge Johnson, resigned. We do not understand 
why the appointment was delayed until this time, 
for the vacancy had existed for more than three 
months. We hope that Judge Emott will be able to 
give the revision some personal attention. The ap- 
pointment is eminently respectable, but the main 
thing to be secured for the commission is hard work. 
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NOTES OF CASES. 

[* Flynn v. Canton Company, 40 Md. 312; 17 Am. 

Rep., it was held that an action for damages 
will not lie against the owner of property abutting 
a sidewalk in a city for an injury occasioned by 
snow and ice thereon, although such owner is re- 
quired by a city ordinance to remove snow and ice 
from the sidewalk, which he neglected to do, This 
is in accordance with the general rule as laid down 
in Wood on Nuisances, p. 776. ‘*Thus, while a 
municipal corporation may be clothed with authority 
to provide for the removal of snow and ice upon 
sidewalks in front of premises, by the owner thereof, 
and may possess the power to impose fines for such 
neglect on the part of the owner or occupant, yet 
this does not confer upon it the power to impose a 
civil liability upon such owner or occupant in favor 
of any person injured thereby, when no such liabil- 
ity exists by law.” 

The liability of a property-owner for injuries re- 
ceived from slipping on snow or ice on the sidewalk 
in front of the premises has been considered in sev- 
eral cases decided prior to Flynn v. Canton Com- 
pany, supra. In Kirby v. Boylston Market Association, 
14 Gray, 249, it was held that where the defendants 
had neglected to remove snow and ice in front of 
their premises as provided by city ordinance, and 
plaintiff slipped upon the ice, fell and received 
severe injuries, he nevertheless could not maintain 
an action against the defendants. The ordinance 
created no civil liability on the part of the property- 
owners, and the only penalty incident to the breach 
was that provided by the ordinance itself. In Van 
Dyke v. Cincinnati and Harbeson, 1 Disney, 532, the 
city and the property-owner were both sued, and it 
was held that the latter was not liable. The court 
said: ‘*The ordinance imposed upon Harbeson a 
duty to the public alone, which can only be enforced 
by the penalty prescribed and the non-compliance 
with which does not subject him to a civil action, 
at the suit of a private person.” The same doc- 
trine was announced in Administrator of Chambers 
v. Ohio Lifeand Trust Ins. Co., 1 Disney, 327. 


In Barney v. Steamboat Martin et al., the United 
States Supreme Court decided an important question 
as to the right of appeal. This suit was brought by 
Barney, the libellant, to recover damages for his 
wrongful eviction from the steamboat D. R. Martin. 
He demanded in his libel $25,000 damages, but in 
the District Court recovered only $500. From this 
decree the claimant appealed. Barney did not ap- 
peal. The Circuit Court reversed the decree of the 
District Court and dismissed the libel. From this 
decree of the Circuit Court, Barney ap pealed to the 
Supreme Court. The claimant moves to dismiss the 
appeal because ‘‘ the matter in dispute” does not 
exceed $2,000. Chief Justice Waite said: This mo- 





tion must be granted. Barney, having failed to 
appeal from the decree of the District Court, is con- 
cluded by the amount found there in his favor. He 
appears upon the record as satisfied with what was 
done by that court. In the Circuit Court, the matter 
in controversy was his right to recover the sum 
which had been awarded him as damages. If that 
court had decided against the claimant, he could 
not have asked an increase of his damages. Strat- 
ton v. Jarvis, 8 Pet. 9, 10; Houseman v. Schooner 
North Carolina, 15 id, 50. The matter in dispute 
here is that which was in dispute in the Circuit 
Court, and as the matter in dispute here cannot ex- 
ceed what was in dispute there, it follows that the 
amount in controversy between the parties in the 
present state of the proceedings is not sufficient to 
give us jurisdiction, Gordon v. Ogden, 3 Pet. 84; 
Smith v. Honey, id. 469; Walhvr v. United States, 
4 Wall. 164. 


The tendency of the decisions and of legislation 
is against the old laws relating to champerty and 
maintenance. In Dukev. Harper, the Supreme Court 
of Missouri held that a contract between attorney 
and client that the attorney shall prosecute a suit 
for the recovery of real or personal property, the 
attorney to receive a portion of the property recov- 
ered as full compensation for his services, is not 
void. It is held that agreements for a fee contingent 
on success are neither immoral nor illegal. The 
court said that the reasons for the ancient doctrine 
on the subject are now admitted even in England 
to have mainly ceased, and the old learning on the 
subject is treated with great disfavor. See Masters 
v. Miller, 4 T, R. 820, The generic offense of main- 
tenance, of which champerty is a species, rests 
mainly on a series of statutes ending with 32 Henry 
Vill. The offense was, however, punishable at 
common law. But the rule has been either entirely 
rejected or modified in many States in this coun- 
try. See Cain v. Monroe, 23 Ga.; Matthewson v. 
Fitch, 22 Cal.; 5 N. H. 181; 3 Iowa, 482; Richard- 
son Vv. Rowland, 40 Conn.; Danforth v. Streeter, 28 
Vt.; Bayard v. McLane, 3 Harr.; Sherley v. Riggs, 
11 Humph. ; Bentinck v. Franklin, 38 Tex.; Major 
v. Gibson, 1 Patton & Heath, 84; Roberts v. Cook, 20 
How. 467. But in Thompson v. Reynolds, 7 Chicago 
Legal News, 188, and Scobey v. Ross, 13 Ind., cham- 
pertous contracts were held to be entirely void. As 
to the law in New York, see Sedgwick v. Stanton, 14 
N. Y. 289; and Durgin v. Ireland, id. 322. In 
Sedgwick v. Stanton, Selden, J., said: ‘‘In view of 
the manifest tendency of modern judicial opinion, 
as well as of the plain scope and intent of our legis- 
lation on the subject, not a vestige of the law of 
maintenance, including that of champerty, now re- 
mains in this State, except what is contained in the 
Revised Statutes.” But see Martin v. Clarke, 8 R. 


I. 889; 5 Am. Rep. 586. 
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CURIOUS ENGLISH WAGER CASES. 


a v. WALSH, decided last January, 

in the Queen’s Bench, was an action to 
recover £500 deposited by the plaintiff with the 
defendant as a stakeholder. The plaintiff, whose 
christened name was John, and who seems to 
have been as obstinate and opinionated as the 
celebrated ‘‘ship-money” patriot of the same 
name, entertained the notion that the earth is flat. 
With a view of publicly establishing his opinion, 
he published in a journal called Scientific Opin- 
ion, the following advertisement : ‘The under- 
signed is willing to deposit £50 to £500 on re- 
ciprocal terms, and defies all the philosophers, 
divines, and scientific professors in the United King- 
dom to prove the rotundity and revolution of the 
world from Scripture, from reason, or from fact. 
He will acknowledge that he has forfeited his de- 
posit, if his deponent can exhibit to the satisfaction 
of any intelligent referee aconvex railway, canal, or 
lake.” Mr. Alfred Wallace, F. R. G. 8., accepted 
the challenge, and offered to stake the like amount 
“on the undertaking to show visibly, and to meas- 
ure in feet and inches the convexity of a canal or 
lake.” The money was deposited in a bank to Mr. 
Walsh’s credit, and the parties entered into a writ- 
ten agreement, providing that the dispute should be 
left to the arbitration of Mr. Walsh and Mr. Car- 
penter, or in case of their disagreement, to an um- 
pire appointed by them, and the £1,000 should be 
paid in accordance with the decision. The agree- 
ment spoke of the matter as a ‘‘ wager.” Mr. Walsh 
not being able to act, Mr. Coulcher was substituted. 
The experiment was tried on the Bedford Level Canal 
with a spirit level. The referees disagreed, of 
course, and left the decision to the defendant him- 
self, and the latter, obstinately adhering to his edu- 
cational prejudices, decided in favor of the F. R. G. 
5S. He did this in spite of Mr. Hampden’s letter 
stating that ‘‘it would greatly simplify your decision 
if you would ask Mr. W. to take you to the particu- 
lar spot where the incline downwards begins on 
salt-water or fresh. This is the only test. A globe 
must have declines as well as inclines, Demand to see 
them on the spot, and not a distance of three miles.” 
Mr. Walsh, however, had probably in his youth 
chased a rainbow or tried to get ahead of the moon, 
and knew he would only subject himself to useless 
fatigue in endeavoring to find “the particular spot 
where the incline begins,” and so declined the task. 
The impracticability of convincing Mr. Hampden 
was shown by his confession, that if Mr. Wallace 
‘‘had shown a curvature between the two bridges, 
and we could also show that those curvatures would 
appear every five or six miles, this would overthrow 
Mr. W.’s theory quite as much or more than if we 
proved a flat. Mr. W. had undertaken to prove a 
curvature and not a series of curves.” The court 





gave judgment for the plaintiff, and Mr. John Hamp- 
den was ‘‘ proved a flat,” if the earth was not. He 
is the same gentleman who has recently uttered a 
book to prove his vagary, and has also gone to 
prison for his faith, having assaulted and battered 
some thick-headed disputant, who would not accept 
his idea, and whom he tried thus to ‘‘ beat it into.” 
Inasmuch as Dr, Schliemann has recently dug up 
pretty conclusive evidence, from the ruins of ancient 
Troy, that the inhabitants of that city believed the 
earth to be round, Mr. Hampden would better sub- 
side quietly, and charge the cool reception of his 
doctrines to the stupidity of mankind. 

In connection with the subject of wagers, we 
note two curious cases, involving the meaning of the 
word ‘‘ place,” in a statute which provides that ‘‘ no 
house, office, room, or other place, shall be opened, 
kept or used,” for betting purposes, In Eastwood v. 
Miller, 9 Q. B. 440, the appellant was the occupant 
of inclosed grounds, into which persons were ad- 
mitted on payment of a fee, and where a pigeon- 
shooting match for £10 a side, and a foot-race took 
place. The persons admitted made bets on the 
shooting-match and the foot-race. It was contended 
that these grounds did not constitute ‘‘a place” 
within the meaning of the act, because they were 
not covered by a roof — not even of canvas. This 
seems a singular distinction. It is like arguing that 
the persons risking their money were not betters 
unless they had their hats on. The court took no 
stock in it. A case was cited where a person was 
convicted under this statute of having kept a gam- 
ing-table under a tree in Hyde Park. The other 
case was like this in substance; except that the 
‘* place” was not inclosed, but had a sort of roof, 
to wit, an umbrella, The appellant (Bows v. Fen- 
wick, 9 C. P. 339) was at a race-course, standing on 
a stool, over which was a large umbrella, seven or 
eight feet high, supported by a staff stuck into the 
ground, and kept up rain or dry. The umbrella 
was inscribed: ‘'G. Bows, Victoria Club, Leeds.” 
A card was exhibited on which were the words: 
‘* We pay all bets first past the post.” The defend- 
ant called out, offering bets, 4nd made bets, giving 
tickets for the money. This establishment was held 
to be ‘a place” within the act. One of the judges 
intimated that a prize-ring, or a wagon with an awn- 
ing, would not be a ‘‘place.” The same judge con- 
ceived that the umbrella in question was not an um- 
brella, properly speaking, but rather an open tent. 
Another judge thought the object of the umbrella 
was not simply to protect the gamester from the 
weather, but also to advertise his business and its 
site. 

Another case (Pitts v. Millar, 9 Q. B. 380) raises a 
curious question of definition. A match was made 
between the owners of two dogs, as to which could 
kill the greater number of rabbits by running after 
them. The match took place in a field of three 
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acres, so closely walled in that the rabbits could not 
escape. This was held not to amount to ‘ baiting 
animals” within the meaning of the statute. One 
judge said that a rabbit is not an animal that could 
be ‘‘ baited,” because it is incapable of self-defense. 
The chief-justice thought the term applicable only to 
animals ‘‘ fastened to a stake, or confined so that 
they cannot escape.” When we find that Webster 
defines the word, ‘to provoke and harass, as to bait 
a bear with dogs,” these distinctions seem rather 
fine. We opine that the bear would be none the 
less ‘‘ baited” if he should run around a three-acre 
inclosure, and finally be killed. Johnson defines 
the word, “to attack with violence, harass by the 
help of others; as we bait a boar with mastiffs, but 
a bull with bull-dogs.” This definition is cited by 
the court, but we fail to see how it supports their 
judgment. If the rabbits had been chased in an 
open field, it would not amount to ‘‘ baiting,” but 
when escape is impossible it seems to be a case of 
“baiting.” <A letter from Mr. Bergh to the chief- 
justice would be in order. 


—_——__@—____—__. 


THE LIABILITY OF AN UNNAMED PRINCTI- 
PAL UPON NEGOTIABLE PAPER. 


oo weight of authority is in favor of the doctrine, 

that parol evidence is admissible to charge a 
party as principal upon a non-negotiable instrument 
executed by his agent in his own name alone, and 
without any indication of an agency appearing upon 
the face of it, but that such evidence is not admis- 
sible to discharge the agent; and this, whether the 
agreement be or be not required to be in writing, by 
the Statute of Frauds. It is held that such evidence 
does not deny that the instrument is binding on 
those whom on its face it purports to bind, but it 
shows that it also binds another, by reason that the 
act of the agent in signing the agreement in pursu- 
ance of his authority is, in law, the act of the prin- 
cipal. But, on the other hand, to allow evidence to 
be given that the party who appears on the face of 
the instrument to be personally a contracting party, 
is not such, would be to allow parol evidence to con- 
tradict the written agreement, which cannot be 
done. But it is held, on the other hand, that where 
a contract is reduced to writing, whether in com- 
pliance with the Statute of Frauds or not, and it is 
necessary to sue upon the writing itself, there you 
cannot go out of the writing, and contradict or alter 
it by parol proof, and consequently ¢dannot recover 
against a party (principal) not named in the writing; 
but where the contract of sale has been executed, so 
that an action may be maintained for the price of 
the goods, irrespective of the writing, there the 
party who has had the benefit of the sale may be 
held liable, unless the vendor, knowing who the 
principal is, has elected to consider the agent his 
debtor. Fenly v. Stewart, 5 Sandf. 101; Gillig v. 





Lake Bigler Co., 2 Nevada, 214; see Chandler v. Coe, 
54 N. H. 261. 

If an agency is disclosed upon the face of the in- 
strument, and although the name of the principal 
does not appear upon it, parol evidence might be 
admitted to discharge the agent, to show the real 
nature of the transaction, and the intention of the 
parties. But there are authorities to the contrary: 
that the liability or non-liability of the party sign- 
ing the contract is a question of law for the court, 
to be ascertained and determined by the terms of 
the instrument alone, without the aid of extrinsic 
testimony. However, we do not purpose to con- 
sider the liability of the principal or the agent upon 
non-negotiable instruments, but merely*to consider 
and determine the liability or non-liability of the 
principal upon negotiable paper executed by his agent 
duly authorized for that purpose, in regard to which 
a different rule prevails. We have seen that in 
order to charge a party as principal upon a non- 
negotiable instrument, it is not necessary that his 
name should appear upon it as a contracting party, 
but that parol evidence may be admitted to charge 
him thereon. But asto bills of exchange and prom- 
issory notes, it has been long settled that he who 
takes negotiable paper contracts with him who, on its 
Face, is a party thereto, and with no other person. By 
Lord Abinger and Parke, 9 Mees. & Welsb. 92, 96; 
Byles on Bills, 37; Story on Bills, § 76; Edwards on 
Bills, 80. Hence, evidence is not admissible to 
charge any other person thereon upon the ground of 
his having been the copartner or principal of the 
party named. Metcalf on Contracts, 108; Draper v. 
Mass. Steam Heating Co., 5 Allen, 340. The rule is 
general, if not universal, that neither the legal lia- 
bility of an wnnamed principal to be sued, nor his 
legal right to sue, on a negotiable instrument, can 
be shown by parol evidence (Fuller v. Hooper, 3 
Gray, 334, per Metcalf, J.); even as between the imme- 
diate parties to the transaction, and although an 
agency is disclosed upon the face of the instrument ; 
where the word ‘‘ agent” or something equivalent is 
added to the signature of the party signing the in- 
strument (see cases below). The rule excluding all 
parol evidence to charge an unnamed principal as a 
party to negotiable paper, is not placed upon the 
ground that such evidence would contradict or alter 
the instrument, but this exception to the general 
rule which governs other parol (or unsealed) agree- 
ments is derived from the nature of negotiable paper, 
which, being made for the purpose of being trans- 
ferred from hand to* hand, and of giving to every 
successive holder as strong a claim upon the maker 
as the original payee had, must indicate on its face 
who the maker is ; for any additional liability of the 
principal not expressed in the form of such a note 
or bill, would not be negotiable. Barlow v. Congre- 





gational Society, 8 Allen, 460, As between the un- 
named principal and a subsequent holder, the rea- 
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son for the rule in question seems perfectly clear and 
satisfactory; but as between the immediate parties 
to the transaction, does the reason for its application 
exist? For example: an agent purchases goods, dis- 
closes the name of his principal, and, having ex- 
press authority, gives the vendor a negotiable prom- 
issory note for the price, signing it with his own 
name alone, without any addition, or, let us say, 
with the addition of the word ‘‘agent” to his sig- 
nature. In such a case it is held that the payee can- 
not recover against the principal upon the instru- 
ment, because it is negotiable and his name is not 
disclosed upon it; but what material difference does 
it make whether the instrument is negotiable, when 
it has not Been negotiated? 

But it must be confessed that the weight of au- 
thority, if not of reason, is in favor of the rule 
excluding all parol evidence, even as between the 
immediate parties to the transaction. It is held 
that, although the party executing the instru- 
ment describes himself as ‘‘ agent,” yet, if the name 
of the principal is not disclosed upon the face of it, 
all evidence dehors the instrument for the purpose of 
holding him thereon is to be excluded. It is wholly 
immaterial, therefore, that the agent had full au- 
thority to make it in behalf of his principal; that 
the consideration was exclusively received for his 
benefit; that the plaintiff knew the agent’s principal 
and accepted the note as the promise of the princi- 
pal. Williams v. Robbins, 16 Gray, 77; Slauson v. 
Loring, 5 Allen, 340. 

First, as to actions brought by the immediate 
party against the principal, upon the instrument. 

In Stackpole v. Arnold, 11 Mass. 27, and Brown v. 
Parker, 7 Allen, 337, the agent executed a promis- 
sory note in his own name alone, without any, even 
the slightest, indication that it was made in behalf 
of another person. In the former case, the action 
was brought upon a promissory note, executed by 
one Cook, for premiums upon policies of insurance, 
procured by him at the request and for the benefit 
of the defendant, on property belonging to him; it 
was held that oral testimony was inadmissible to 
control and alter the tenor and effect of the note, so 
as to make it the note of the defendant, instead of 
being the note of Cook, as it purported to be on the 
face of it. It is not stated in the report of the case 
whether the note was negotiable, but it appears 
from the papers on file that it was so. 5 Gray, 566. 
(Explained and limited to the facts of the case: 3 
Gray, 341; 5 id. 565; 35 Conn. 152; dicta disap- 
proved: 9 Allen, 421.) 

In Brown v. Parker, the plaintiff offered to prove, 
by parol evidence, that the defendant subsequently 
admitted the agent’s authority to sign the notes for 
him; but the judge ruled that parol evidence was 
not admissible for the purpose of showing that 
Streeter signed the note as agent of the defendant, 
or that the defendant was bound by his signature. 





Bigelow, J., said: ‘‘ But the difficulty with this part 
of the case is, that the agent did not execute this 
authority. He did not sign the notes for the de- 
fendant, but he affixed hisownnameto them. Parol 
evidence was inadmissible to show that it was given 
in the course of the agency, or on account of the 
business of the principal.” 

In Bedford Com. Ins. Co.v. Covell, 8 Mete. 442, an 
insurance company, on the application of 8., who 
was C.’s agent, caused ‘8. for C. to be assured on 
ship G.,” and 8. gave a negotiable promissory note 
for the premium, signed by himself alone, without 
mentioning his agency, and charged the premium in 
account with C., and had it allowed: SS. was after- 
ward declared bankrupt, and the company proved 
their note as a claim against him, and received a 
dividend upon it. Held, that the company could 
not maintain an action against C. to recover the 
balance of the note. Shaw, C. J., said that although 
the agent had full authority to bind his principal, 
if he had chosen to do so, yet having given his own 
note, the agent, and not the principal, was bound 
by it. 

In Bass v. O’Brien, 12 Gray, 477, the master of a 
vessel, of which the defendants were owners, exe- 
cuted a draft in this form: ‘‘ Pay to the order of 
J. Bass, and charge the same to account of disburse- 
ments of barque Dublin, (signed) J, Peterson,” and 
addressed ‘‘To J. 8S. & Co.,” who were the charterers 
of the vessel. Bigelow, J., said: ‘*The owners 
of the vessel were clearly not liable as drawers of 
the draft. It does not purport on its face to bind 
them. Peterson did not sign it as master, or as 
agent for the owners, nor indicate that he drew it in 
a representative capacity. The direction to charge 
the amount to the disbursements of the barque Dub- 
lin, was only a designation of the account to which 
the payment was to be debited when the draft was 
taken up by the drawees, but did not in any way dis- 
close the persons who were ultimately responsible 
for such disbursements. The rule is well settled 
that when an agent signs negotiable paper in his 
own name, without disclosing his principal, the 
agent only is liable, and evidence dehors the instru- 
ment cannot be resorted to for the purpose of show- 
ing that it was given for or on account of some 
other person.” 

In Pentz v. Stanton, 10 Wend. 271, the agent of a 
manufacturing establishment bought a quantity of 
dry-stuffs for the use of the factory, without dis- 
closing his principal, and the bill of goods was 
made out, ‘‘H. West, agent, bought of,” etc., and 
he drew a bill of exchange on a third person, sign- 
ing it ‘‘H. West, agent”: it was held that the 
principal could not be charged as drawer of the bill 
by his agent. Sutherland, J., said: ‘‘It is a gen- 


eral rule that no person can be considered as a party 
to a bill, unless his name, or the name of the firm of 
which he is a partner, appear on some part of it, It 





























THE ALBANY LAW JOURNAL. 


325 

















must appear on the face of the bill itself, in some 
way or another, that it was in fact drawn for him, or 
the principal will not be bound. It is not sufficient, 
to charge the principal or protect the agent from 
personal responsibility, merely to describe himself 
as agent, if the language of the instrument imputes 
a personal contract on his part.” But Hicksv. Hinde, 
9 Barb. 528 (Special Term), is directly to the con- 
trary. That was an action brought by the payee 
against the defendant as drawer of a bill of ex- 
change, signed by him with the addition of ‘‘ agent.” 
It was given for rent due to the plaintiff from the 
defendant’s principal. It was held that the drawer 
of a bill is, like an indorser, considered as a surety, 
and may, like an indorser, add to his signature re- 
strictive or qualifying words, to exempt himself 
from personal liability; and that the addition of the 
word ‘‘ agent” was equivalent to a declaration that 
he would not be held personally responsible on the 
draft; especially as between the immediate parties. 
(See dicta to the same effect, 12 Barb. 53.) Paige, 
J., distinguishes Pentz v. Stanton, on the ground 
that the principal was not disclosed to the vendor, by 
the agent, at the time of the purchase of the goods 
and giving of the draft. But this, it will be per- 
ceived, is a distinction without a difference, for an 
undisclosed principal is liable when discovered. In 
that case the principal was held not liable upon the 
draft because his name did not appear upon it, but 
he was held liable wpon another count for goods 
sold and delivered; and the effect of the decision 
was that the agent was liable, not because he did 
not disclose his principal, but because his name ap- 
peared upon it is a party to the bill. For it is a 
general rule, that parol evidence is not admissible to 
exonerate an agent from personal liability upon a 
written contract executed in his own name, although 
he disclosed his principal at the time. The facts in 
both cases were substantially the same; yet the 
effect of the two decisions, taken together, is that 
neither the principal nor the agent were liable upon 
the draft. It is very clear that they cannot be recon- 
ciled with each other by any distinction, for they 
are directly opposed in principle. 

So in Thurston v. Mauro, 1 Greene (Iowa), 231, the 
agent drew a bill of exchange to the order of the 
plaintiff, for means furnished his principals in carry- 
ing on their business, and appended the word 
“agent,” without stating for whom he was agent; it 
was held that the principals could not be charged 
as drawers, and this was conceded. by plaintiff's 
counsel. 

So in Kenyon v. Williams, 19 Ind, 45, a complaint 
on a note, averring that it was made and delivered 
to the plaintiff by the defendants, who were part- 
ners, by theiragent (who was one of the firm), and 
who signed the same: ‘‘A. B., agent,” was held 
bad on demurrer. 

But in Merchants’ Bank v. Central Bank, 1 Kelly 





(Ga.), 429, where abill of exchange was drawn in 
this form: ‘‘ pay to 8. Crary, agent,” and indorsed 
‘*§. Crary, agent,” and was discounted by the plain- 
tiff bank, at the instance of Crary, for the defend- 
ant bank, of which he was agent; parol evidence 
was admitted to charge the principal as indorser of 
the bill by itsagent. Nisbet, J.,said: ‘* The infer- 
ence drawn from this paper is, that 8. Crary acted 
as agent for some person or corporation, but who, or 
what, does not appear. When it appears from the 
face of the papers that the credit is not given to the 
agent, and the name of the principal is disclosed at 
the time of the transaction, etc., the principal is 
bound. It is apparent on this bill of exchange, that 
it was the intent of the parties to bind Crary’s 
principal; else why make it payable to him as 
agent, and why take his indorsement as agent ? 
That upon parol contracts, where the intent is not 
sufficiently clear that the principal is to be bound, 
the effect can be supplied by parol testimony. A 
party cannot be discharged, who is apparently lia- 
ble on the contract, but a new party may be intro- 
duced by parol.” 

Second, as to actions brought by a subsequent 
party against the principal, upon the instrument. 

In Williams v. Robbins, 16 Gray, 77, the action 
was by an indorsee to charge the defendant as 
maker of a promissory note executed by his agent 
in this form: ‘‘I promise to pay J. 8. or order, 
(signed) A. Copeland, agent.’? Conceding that 
Copeland had full authority to make it in behalf of 
the defendant, and that the consideration was exclu- 
sively received for his benefit, held, that it was not 
the defendant’s contract. Hoar, J., said: ‘‘There 
is nothing upon the instrument itself to indicate 
whose agent he was in the transaction, nor what 
principal, if any, he intended to make responsible,” 
citing Pentz v. Stanton. 

So, in Anderton v. Shoup,1 Ohio (N. 8.), 125, an 
agent drew a post-dated check in a bank, and 
signed it with his own name, adding thereto the 
word “agent,” but without indicating thereon the 
name of his principal, and the party to whom such 
check was delivered negotiated it to a third person, 
for a valuable consideration, before the day of its 
date; held, conceding the agent’s authority to give 
the check, that the principal was not liable thereon. 

A., who was authorized, as agent, by the owners 
of a whale ship, to fit her for sea and purchase sup- 
plies for her voyage, bought the supplies of B.: B. 
drew a bill of exchange for the amount of the sup- 
plies, payable to his own order, and addressed ‘‘to 
the agents and owners of the barque, Hndeavor:” 
A. accepted the bill by writing his name thereon, 
without any addition indicating his agency. Heid, 
in a suit by the indorsee of the bill against the own- 
ers of the ship, as acceptors, that, even admitting 
the authority of A. to bind them by accepting for 
them as their agent, yet that he had not bound them 
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by the acceptance, as made, and that he alone was 
liable as acceptor. Taber v. Cannon, 8 Metc. 456. 
Shaw, Ch. J., said that where it is not the princi- 
pal’s obligation at the time, the action cannot be 
maintained by an indorsee, by showing the circum- 
stances of the original contract, that the goods 
went to the use of the defendants; that the sellers, 
the drawers, had received no other payment, and 
the like. 

In Pease v. Pease, 35 Conn. 131, the action was by 
an indorsee to charge the defendant, as maker of a 
promissory note given in Massachusetts, and signed 
by the defendant’s agent as ‘‘ Z. Terry, trustee.” 
Held, that as the name of the defendant did not ap- 
pear upon the note, parol evidence, on the question 
of agency, was inadmissible. The decision was 
based upon the lex loci contractus. 

But in Paige v. Stone, 10 Metc. 160, where the 
action was by an indorsee to charge the defendants 
as makers of a promissory note, signed by their 
agent as ‘‘ A. Fessenden, for the assignees,” Hub- 
bard, J., said that it was properly left to the jury 
to determine what was meant and understood by the 
words ‘‘ for the assignees,” and whether the defend- 
ants were the only acting assignees. But the ver- 
dict for the plaintiff was set aside and a new trial 
ordered, on the ground of the insufficiency of the 
evidence to warrant the finding of the jury that 
Fessenden had authority to bind the defendants. 

So, in May v. Hewitt, 33 Ala. 161, where the cap- 
tain of a steamboat, of which the defendants were 
owners, accepted a bill in this form: ‘ Pay to J. 8. 
or order, etc., (signed) C. D., clerk ; (addressed) to 
owners of steamboat Messenger ; accepted, B. Bell, 
captain,” — in an action by an indorsee to charge 
the defendants as acceptors of the draft, parol evi- 
dence was admitted. Rice, J., said: “ When it is 
doubtful from the face of a contract, whether it was 
intended to operate as the personal engagement of 
the party signing, or to impose an obligation upon 
some third person as his principal, parol evidence is 
admissible to show the true nature of the transac- 
tion, especially if the rights of a bona jide indorsee is 
not prejudiced thereby. Conceding that the accept- 
ance, unexplained by evidence aliunde, imports 
prima facie a personal liability against Bell, yet 
enough appears from an inspection of the bill, the 
direction thereof and the acceptance, to create some 
doubt as to that liability, and to justify the admis- 
sion of parol evidence to show that the acceptance 
was intended to bind the defendant; that he 
authorized it to be made in that form, etc. If the 


suit here had been by a bona jide indorsee without 
notice, against Bell, to enforce the personal liability 
against him, which appears prima facie from the face 
of the instrument, then, perhaps, Bell might be per- 
sonally liable.” 

So, in Green v. Skeel, 5 N. Y. Sup. 25, where 
the action was by an indorsee against one of the 





defendants as maker (and the other as indorsers) of 
a promissory note, executed by her husband as her 
agent in his own name, with the addition thereto of 
the word ‘‘ agent,” parol evidence was admitted to 
charge her therein. W. Skeel testified that his wife, 
Calista Skeel, at the date of said note, was carrying 
on business in her own right ; that he was acting 
for her as her agent, and the note was made in such 
business, and had the word “agent” annexed to his 
name when it was indorsed by the defendants. 
Mullin, P. J., said : “The verdict established con- 
clusively that the note was made by Skeel as agent 
for his wife, and that the word ‘agent’ was on it 
when it was indorsed by defendants.” Though it 
does not clearly appear whether he had authority to 
give negotiable paper, yet there must have been some 
evidence on that point to warrant the verdict. He 
continues : ‘‘It was competent for the plaintiff to 
show that Mrs. Skeel was the party for whose bene- 
fit the note was made and indorsed. Coleman v. 
First Nat. Bank, 53 N.Y. 388; Story on Agency, 
§ 155. It seems to be pretty well settled that when 
the person signing his name with the word ‘agent’ 
added, is in fact the agent of the principal, and the 
writing is executed in the course of the business of 
such agency, the principal is bound by a contract 
with the agent’s name, with the word ‘agent’ 
added.” The case cited is not applicable. That 
was an action, not upon a negotiable instrument, 
but to recover a sum of money alleged to have been 
deposited by the plaintiff with the defendant. The 
certificate of deposit was given by an officer of the 
bank in his own name, but “the bank received the 
money of the plaintiff as a deposit, and thereupon it 
became bound upon an implied contract to repay it 
upon demand.” The other citation is applicable, 
but it is applicable the other way, for it is directly 
to the contrary, as the reader may perceive for him- 
self. Pentz v. Stanton is not referred to, though it 
is clearly to the contrary. The court also cites, but 
disapproves, the opinion of Gardiner, J., in De Witt 
v. Walton, 9 N.Y. 571. That opinion, although it 
is followed as authority in the courts of other States, 
is mostly dicta. See the opinion of Parker, J., in 
the same case. 

But there is an exception (if it can be properly 
called one) to the rule requiring the name of the 
principal to be disclosed upon the instrument, thus: 
persons or corporations may be held liable on con- 
tracts, express or implied, negotiable or otherwise, 
entered into and executed under a name or style 
different from that which usually and properly be- 
longs to them, and in which their own proper names 
or signatures do not appear at all. But such liabil- 
ity exists only where it is affirmatively and satisfac- 
torily proved that the name or signature thus used 
is one which has been assumed and sanctioned as 
indicative of their contracts, and has been with their 
knowledge and consent adopted as a substitute for 





























THE ALBANY LAW JOURNAL. 


827 














their own names and signatures in signing notes or 
executing other written contracts. In such cases, 
the adopted name is in law equivalent to the actual 
name of the party. See Melledge v. Boston Iron Oo., 
5 Cush. 173; Brown v. Parker, supra; Coms, v. Port 
Henry Iron Co., 12 Barb. 53; Bank of Rochester v. 
Monteath, 1 Denio, 402. But if this name is also 
that of a natural person, competent to contract and 
make contracts on his own account, it requires 
very clear and«ogent proof, when an instrument is 
executed by him in his own name, to show that it 
was not designed to be his contract. Williams v. 
Robbins ; Pease v. Pease, supra. ; 

In Pentz v. Stanton, it was held that the plaintiff 
was entitled to recover under account for goods 
sold, the jury being warranted under the facts of 
the case in saying that the goods were not sold on 
the exclusive credit of the agent. So in 12 Barb. 
58, supra, it was said: ‘‘The objection on the part 
of the defendants to a recovery against the company 
on their bills of exchange, as such, is one of form 
rather than of substance. It overlooks the fact that 
the plaintiffs also claim to recover for the consider- 
ations for which the bills were given, proposing at 
the same time to surrender up the bills under the 
direction of the court.” In an action to recover 
the consideration for which the instrument was 
given, it may be used as evidence (?) 

It is true, that the liability or non-liability of the 
principal cannot be fully and clearly determined 
without also considering the decisions upon the 
liability of the agent. Fully impressed, as we were, 
with the truth of this observation, we undertook 
the task of comparing the various decisions upon 
this subject, and endeavored to reconcile them to- 
gether, but we found such an embarrassing conflict 
of judicial opinions and decisions, as to utterly be- 
wilder us. Indeed, a comparison of the decisions 
and opinions upon the liability of the principal and 
the agent, would lead to the same result which the 
speculations of Berkley lead him in regard to matter, 
viz.: it has ‘‘no existence.” The judges, instead of 
confining their opinion to the facts of the case be- 
fore them, have stated general principles for future 
cases. The consequence is that one, in search of the 
law, is well nigh tempted to discard the whole that 
is written, and follow the dictates of his own under- 
standing. We concluded,therefore, in considering the 
liability of the principal, to confine ourselves to the 
decisions in which the liability of the principal was 
determined, and to present them to the reader’s con- 
sideration. But the reader must not infer, from 





what we have written, that the mere fact of the 
principal’s name appearing upon the instrument is 
sufficient to charge him thereon, for it is held by 
high authority that the agent must not only name 
his principal, but he must express in some form of 
words that the writing is the act of the principal, 





though done by the hand of the agent. Tucker 
Manufacturing Oo. v. Fairbanks, 98 Mass. 101, 

In a future article we may undertake to cohsider 
the liability of a named principal upon negotiable 
paper. F. P. M. 


——$__$@———— 


DANIEL WEBSTER. 


E read with much interest the notice of Mr. Web- 
ster, contained in the JoURNAL of the 22d April, 
which suggested an inquiry by the tribute there paid to 
the character and talents of his father. The question 
of talents being hereditary, and whether, if so, the son 
owes his genius and character to his father rather than 
his mother, or receives them as a united heritage from 
both, is often raised and discussed. And in respect to 
no one has this speculation and inquiry been more fre- 
quently made than in the case of Mr. Webster. His 
characteristics were so marked, his intellectual powers 
so transcendent, and his person so dignified and majes- 
tic, that every one seemed to be anxious to trace the 
germ of so noble a development. 

Many years ago, on our way from the Connecticut 
river through New Hampshire to the Merrimack, we 
had occasion to stop at a country hotel near the birth- 
place of this remarkable man. We observed a ven- 
erable looking gentleman sitting on the piazza of the 
house, and took the liberty to address him by inquir- 
ing if we were not in the vicinity of the place where 
Mr. Webster was born. ‘Oh, yes,” said he, ‘it is over 
behind that hill,’’ pointing to one a mile or two distant. 
Then, said we, you most probably have known the 
family? He replied that he had known them well, his 
father as well as his brother Ezekiel. We begged of 
him to tell us what sort of a man the father was, and 
how far Daniel resembled him. He went on to de- 
scribe him, his strong good sense, his independent way 
of thinking, and the respect that was paid by his neigh- 
bors to his judgment and opinions; “ but,’’ stopping 
in the midst of his answer, ‘it was not to the old man 
that Daniel owed his talents; it was the old woman; 
it was Daniel’s mother that made him what he was.”’ 
He then went on to describe her and her distinguish- 
ing qualities and characteristics, so like those of her 
distinguished son that it left no doubt in his mind that 
he took these by inheritance, and that they descended 
upon him from his mother. 

Tn the article alluded to it is said that ‘‘ Webster was 
not a learned lawyer in the sense in which Parsons, 
Story and Kent were learned lawyers.’’ We have often 
heard from those who knew him as a student at law 
the manner in which he studied books, and should 
suppose he applied the maxim in so doing of oc non multa 
sed multum.’’ We have heard him often in court, but 
we never heard him tripping in his law or betraying an 
ignorance of any tolerably well-settled principle. And 
to show how thoroughly he did study what he under- 
took, we have heard him say more than once that he 
at one time translated the entire pleadings in Saun- 
ders’ Reports from Norman French into English, fo 
make himself master of the science and forms of plead- 
ing at common law, and was never at a loss afterward 
in drawing, without reference to books, a declaration 
or a plea to suit the occasion. And we have heard him, 
moreover, say that he had read every statute in the 
English Statutes-at-Large, in their order, for the pur- 
pose of tracing and understanding the application of 
the elements of English history, as illustrated by her 
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legislation. And in this connection we have before us 
perhaps quite as palpable evidence that he was not 
deficient in the study of even the more technical and 
less inviting departments of the law, in a volume of 
Forms on Contingent Remainders and Executory De- 
vises, containing Mr. Webster’s autograph, which we 
purchased at the auction of his books after his death, 
in which the numerous marks and lines upon the mar- 
gins of its pages showed that it must have been fully 
studied. And though his own judgment in most 
things was better than other folks’ law drawn from 
precedent and authority, he was not content with that 
when he could strengthen his positions by research and 
learning. E. W. 
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JURISDICTION OF FEDERAL COURTS—CON- 
TROVERSIES BETWEEN CITIZENS 
OF DIFFERENT STATES. 


SUPREME COURT OF THE UNITED STATES — OCTO- 
BER TERM, 1875. 


GAINES v. FUENTES ET AL. 


1. In cases where the judicial power of the United States 
can be applied only because they involve controversies 
between citizens of different States, it rests with Con- 
gress to determine at what time the power may be in- 
voked and upon what conditions ; whether originally 
in the Federal court, or after suit brought in the State 
court; and in the latter case, at what stage of the pro- 
ceedings; whether before issue or trial by removal to 
a Federal court, or after judgment upon appeal or writ 
of error. 

2. As the constitution imposes no limitation upon the 
class of cases involving controversies between citizens 
of different States, to which the judicial power of the 
United States may be extended, Congress may provide 
for bringing, at the mee of either of the parties, all 
such controversies within the jurisdiction of the Fed- 
eral judiciary. 

3. The act of Congress of March 2, 1867, in authorizing and 
requiring the removal to the Circuit Court of the United 
States of asuit pending or afterward brought in any 
State court involving a controversy betweer a citizen 
of the State where the suit is brought and a citizen of 
another State, thereby invests the Circuit Court with 
jurisdiction to pass upon and determine the contro- 
versy, when the removal is made, though that court 
could not have taken original cognizance of the case. 

4. A suit to annul a will asa muniment of title and to re- 
strain the enforcement of a decree admitting it to pro- 
bate, isin essential particulars a suit in equity, and if 
by the law obtaining in a State, customary or statutory, 
such a suit can be maintained in one of its courts, 
whatever designation that court may bear, it may be 
maintained by original process in the Circuit Court of 
= United States if the parties are citizens of different 

tates. 


)}RROK to the Supreme Court of Louisiana. Mr. 
Justice Fre.p delivered the opinion of the court. 

This is an action in form to annul an alleged will of 
Daniel Clark, the father of the appellant, dated on the 
13th of July, 1813, and to recall the decree of the 
court by which it was probated. It was brought in 
the Second District Court for the parish of Orleans, 
which, under the laws of Louisiana, is invested with 
jurisdiction over the estates of deceased persons, and 
of appointments necessary in the course of their ad- 
ministration. 

The petition sets forth that on the 18th of January, 
1855, the appellant applied to that court for the pro- 
Wate of the alleged will; and that by decree of the 
Supreme Court of the State the alleged will was recog- 
nized as the last will and testament of the said Daniel 
Clark, and was ordered to be recorded and executed 
as such; that this decree of probate was obtained ex 
parte, and by its terms authorized any person at any 
time, who might desire to do so, to contest the will 
and its probate in a direct action, or as a means of de- 
fense by way of answer or exception, whenever the 
will should be set up as a muniment of title; that the ap- 





pellant subsequently conimenced several suits against 
the petitioners in the Circuit Court of the United 
States to recover sundry tracts of land and properties 
of great value, situated in the parish of Orleans and 
elsewhere, in which they are interested, setting up the 
alleged will as probated as a muniment of title, and 
claiming under the same as instituted heir of the tes- 
tator; ‘and that the petitioners are unable to contest 
the validity of the alleged will so long as the decree of 
probate remains unrecalled. The petitioners then pro- 
ceed to set forth the grounds upon which they ask for 
a revocation of the will and the recalling of the decree 
of probate, these being substantially the falsity and 
insufficiency of the testimony upon which the will 
was admitted to probate, and the status of the appel- 
lant, incapacitating her to inherit or take by last will 
from the decedent. 

A citation having been issued upon the petition and 
served upon the appellant, she applied in proper form, 
with a tender of the necessary bond, for removal of 
the cause to the Circuit Court of the United States 
for the District of Louisiana, under the twelfth section 
of the judiciary act of 1789, on the ground that she 
was a citizen of New York and the petitioners were 
citizens of Louisiana. The court denied the applica- 
tion for the alleged reason that, as the appellant had 
made herself a party to the proceedings in the court 
relative to the settlement of Clark's succession by ap- 
pearing for the probate of the will, she could not now 
avoid the jurisdiction when the attempt was made to 
set aside and annul the order of probate which she 
had obtained. The court, however, went on to say in 
its opinion that the Federal court could not take juris- 
diction of a controversy having for its object the an- 
nulment of a decree probating a will. 

The appellant then applied for a removal of the ac- 
tion under the act of March 2, 1867, on the ground 
that from prejudice and local influence she would 
not be able to obtain justice in the State court, ac- 
companying the application with the affidavit and 
bond required by the statute. This application was 
also denied, the court resting its decision on the al- 
leged ground that the Federal tribunal could not 
take jurisdiction of the subject-matter of the contro- 
versy. 

Other parties having intervened, the applications 
were renewed and again denied. An answer was then 
filed by the appellant, denying generally the allega- 
tions of the petition, except as to the probate of the 
will, and interposing a plea of prescription. Subse- 
quently a further plea was filed to the effect that the 
several matters alleged as to the status of the appel- 
lant had been the subject of judicial inquiry in the 
Federal courts, and been there adjudged in her favor. 
Upon the hearing a decree was entered annulling the 
will and revoking its probate. The Supreme Court of 
the State having affirmed this decree, the case was ap- 
pealed to this court. 

In the view we take of the application of the appel- 
lant to remove the cause to the Federal court, no 
other question than the one raised upon that applica- 
tion is open for our consideration. If the application 
should have been granted the subsequent proceedings 
were without validity, and no useful purpose would 
be obtained by an examination of the merits of the 
defense, upon the supposition that the State court 
rightfully retained its original jurisdiction. 

The action, as already stated, is in form to annul 
the alleged will of Daniel Clark of 1813, and to recall 
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the decree by which it was probated. But as the pe- 
titioners are not heirs of Clark, nor legatees, nor next 
of kin, and do not ask to be substituted in place of the 
appellant, the action cannot be treated as properly in- 
stituted for the revocation of the probate, but must 
be treated as brought by strangers to the estate against 
the devisee to annul the will as a muniment of title, 
and to restrain the enforcement of the decree by 
which its validity was established, so far as it affects 
their property. It is in fact an action between par- 
ties; and the question for determination is whether 
the Federal court can take jurisdiction of an action 
brought for the object mentioned between citizens of 
different States, upon its removal from a State court. 
The constitution declares that the judicial power of 
the United States shall extend to ‘‘ controversies be- 
tween citizens of different States,’’ as well as to cases 
arising under the constitution, treaties, and laws of 
the United States; but the conditions upon which the 
power shall be exercised, except so far as the original 
or appellate character of the jurisdiction ,is desig- 
nated in the constitution, are matters of legislative 
direction. Some cases there are, it is true, in which, 
from their nature, the judicial power of the United 
States, when invoked, is exclusive of all State author- 
ity. Such are cases in which the United States are 
parties; cases of admiralty and maritime jurisdiction, 
and cases for the enforcement of rights of inventors 
and authors under the laws of Congress. The Moses 
Taylor, 4 Wall. 429; Railway Co. v. Whitton, 13 id. 288. 
But in cases where the judicial power of the United 
States can be applied only because they involve con- 
troversies between citizens of different States, it rests 
entirely with Congress to determine at what time the 
power may be invoked and upon what conditions; 
whether originally in the Federal court, or after suit 
brought in the State court; and in the latter case, at 
what stage of the proceedings; whether before issue 
or trial by removal to a Federal court, or after judg- 
ment upon appeal or writ of error. The judiciary act 
of 1789, in the distribution of jurisdiction to the Fed- 
eral courts, proceeded upon this theory. It declared 
that the Circuit Courts should have original cognizance, 
concurrent with the courts of the several States, of all 
suits of a civil nature at common law or in equity, 
involving a specified sum or value, where the suits 
were between citizens of the State in which they were 
brought and citizens of other States; and it provided 
that suits of that character by citizens of the State in 
which they were brought might be transferred, upon 
application of the defendants, made at the time of 
entering their appearance, if accompanied with suffi- 
cient security for subsequent proceedings in the Fed- 
eral court. The validity of this legislation is not open 
to serious question, and the provisions adopted have 
been recognized and followed with scarcely an excep- 
tion by the Federal and State courts since the estab- 
lishment of the government. But the limitation of 
the original jurisdiction of the Federal court, and of 
the right of removal from a State court, to a class of 
cases between citizens of different States involving a 
designated amount, and brought by or against resident 
citizens of the State, was only a matter of legislative 
discretion. The constitution imposes no limitation 


upon the class of cases involving controversies be-, 
tween citizens of different States, to which the judi- 
cial power of the United States may be extended; 


such controversies within the jurisdiction of the Fed- 
eral judiciary. 

As we have had occasion to observe in previous cases, 
the provision of the constitution, extending the judi- 
cial power of the United States to controversies be- 
tween citizens of different States, had its existence in 
the impression that State attachments and State pre- 
judices might affect injuriously the regular administra- 
tion of justice in the State courts. It was originally 
supposed that adequate protection against such influ- 
ences was secured by allowing to the plaintiff an elec- 
tion of courts before suit, and when the suit was 
brought in a State court, a like election to the defend- 
ant afterward. Railway Co. v. Whitton, 13 Wall. 289. 
Butthe experience of parties immediately after the late 
war, which powerfully excited the people of different 
States, and in many instances engendered bitter enmi- 
ties, satisfied Congress that further legislation was re- 
quired fully to protect litigants against influences of 
that character. It, therefore, provided, by the act of 
March 2, 1867 (14 Stats. 559), greater facilities for the 
removal of cases involving controversies between citi- 
zens of different States, from a State court to a Fed- 
eral court, when it appeared that such influences ex- 
isted. That act declared that where a suit was then 
pending, or should afterward be brought in any State 
court, in which there was a controversy between a 
citizen of the State in which the suit was brought, 
and a citizen of another State, and the matter in dis- 
pute exceeded the sum of $500, exclusive of costs, such 
citizen of another State, whether plaintiff or defend- 
ant, upon making and filing in the State court an afli- 
davit that he had reason to believe, and did believe, 
that from prejudice or local influence he would not be 
able to obtain justice in the State court, might, at any 
time before final hearing or trial of the suit, obtain a 
removal of the case into the Circuit Court of the 
United States upon petition for that purpose, and the 
production of sufficient security for subsequent pro- 
ceedings in the Federal court. This act covered every 
possible case involving controversies between citizens 
of the State where the suit was brought, and citizens 
of other States, if the matter in dispute, exclusive of 
costs, exceeded the sum of $500. It mattered not 
whether the suit was brought in a State court of lim- 
ited or general jurisdiction. The only test was, did it 
involve a controversy between citizens of the State 
and citizens of other States, and did the matter in dis- 
pute exceed a specified amount. And a controversy 
was involved in the sense of the statute whenever 
any property or claim of the parties, capable of pecu- 
niary estimation, was the subject of the litigation. 
and was presented by the pleadings for judicial deter- 
mination. 

With these provisions in force, we are clearly of 
opinion, that the State court of Louisiana erred in re- 
fusing to transfer the case to the Circuit Court of the 
United States upon the application of the appellant, 
If the Federal court had, by no previous act, jurisdic- 
tion to pass upon and determine the controversy ex- 
isting between the parties in the parish court of Or- 
leans, it was invested with the necessary jurisdiction 
by this act itself, so soom as the case was transferred. 
In authorizing and requiring the transfer of cases in- 
volving particular controversies, from a State court to 
a Fedefal court, the statute thereby clothed the latter 
court with all the authority essential for the complete 





and Congress may, therefore, lawfully provide for 
bringing, at the option of either of the parties, all 


adjudication of the controversies, even though it 
should be admitted that that court could not have 
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taken original cognizance of the cases. The language 
used in Smith v. Rines, cited from the 2d of Sumner’s 
Reports, in support of the position that such cases are 
only liable to removal from the State to the Circuit 
Court as might have been brought before the Circuit 
Court by original process, applied only to the law as it 
then stood. No case could then be transferred from a 
State court to a Federal court on account of the citi- 
zenship of the parties, which could not originally have 
been brought in the Circuit Court. 

But the admission supposed is not required in this 
case. The suit in the parish court is not a proceeding 
to establish a will, but to annul it as a muniment of 
title, and to limit the operation of the decree admit- 
ting it to probate. It is in all essential particulars a 
suit for equitable relief —to cancel an instrument al- 
leged to be void, and to restrain the enforcement of a 
decree alleged to have been obtained upon false and 
insufficient testimony. There are no separate equity 
courts in Louisiana, and suits for special relief of the 
nature here sought are not there designated suits in 
equity. But they are none the less essentially such 
suits; and if by the law obtaining in the State, cus- 
tomary or statutory, they can be maintained in a State 
court, whatever designation that court may bear, we 
think they may be maintained by original process in 
a Federal court, where the parties are on the one side 
citizens of Louisiana, and on the other citizens of 
other States. 

Nor is there any thing in the decisions of this court 
in the case of Gaines v. New Orleans, reported in the 
G6thwf Wallace, or in the case of Broderick’s will, re- 
ported in the 2lst of Wallace, which militate against 
these views. In Gaines v. New Orleans this court only 
held that the probate could not be collaterally attacked, 
and that until revoked it was conclusive of the exist- 
ence of the will and its contents. There is no intima- 
tion given that a direct action to annul the will and 
restrain a decree admitting it to probate might not be 
maintained in a Federal as well as in a State court, 
if jurisdiction of the parties was once rightfully ob- 
tained. 

In the case of Broderick’s will, the doctrine is ap- 
proved, which is established both in England and in 
this country, that by the general jurisdiction of courts 
of equity, independent of statutes, a bill will not lie 
to set aside a will or its probate; and whatever the 
cause of the establishment of this doctrine originally, 
there is ample reason for its maintenance in this coun- 
try, from the full jurisdiction over the subject of 
wills vested in the probate courts and the revisory 
power over their adjudications in the appellate courts. 
But that such jurisdiction may be vested in the State 
courts of equity by statute, is there recognized, and 
that when so vested the Federal courts, sitting in 
the States where such statutes exist, will also enter- 
tain concurrent jurisdiction in a case between proper 
parties. 

There are, it is true, in several decisions of this court, 
expressions of opinion that the Federal courts have 
no probate jurisdiction, referring particularly to the 
establishment of wills, and such is undoubtedly the 
case under the existing legislation of Congress. The 
reason lies in the nature of the proceeding to probate 
a will as one in rem, which does not necessarily in- 
volve any controversy between parties; indeed, in the 
majority of instances no such controversy exists. In 
its initiation all persons are cited to appear, whether 
of the State where the will is offered or of other 








States. From its nature and from the want of parties, 
or the fact that all the world are parties, the proceed- 
ing is not within the designation of cases at law or 
in equity between parties of different States, of which 
the Federal courts have concurrent jurisdiction with 
the State courts under the judiciary act. But when- 
ever a controversy in a suit between such parties arises 
respecting the validity or construction of a will, or 
the enforcement of a decree admitting it to probate, 
there is no more reason why the Federal courts should 
not take jurisdiction of the case than there is that they 
should not take jurisdiction of any other controversy 
between the parties. 

But, as already observed, it is sufficient for the dis- 
position of this case that the statute of 1867, in author- 
izing a transfer of the cause to the Federal court, does, 
in our judgment, by that fact, invest that court with 
all needed jurisdiction to adjudicate finally and settle 
the controversy involved. 

It follows from the views thus expressed that the 
judgment of the Supreme Court of Louisiana must be 
reversed, with directions to reverse the judgment of 
the parish court of Orieans, and to direct a transfer of 
the cause from that court to the Circuit Court of the 
United States, pursuant to the application of the ap- 
pellant; and it is so ordered. 


a on 
COURT OF APPEALS ABSTRACT. 
EXECUTIONS. 

Against estates of deceased judgment debtors: ch. 295, 
Laws 1850.— A judgment debtor died, and after the 
expiration of three years the judgment creditor applied 
to the surrogate having jurisdiction to grant letters 
testamentary upon the judgment debtor’s estate, who 
granted permission, under ch. 295, Laws 1850, to issue 
execution on the judgments, but there was no evidence 
of notice of such application to parties interested. The 
judgment creditor thereupon applied to the Supreme 
Court, and an order to show cause why execution 
should not issue was granted, which was served on 
only one of the heirs of the judgment debtor. The 
execution was issued by order of the court, and the 
real estate of the judgment debtor sold thereon, the 
judgment creditor being the purchaser. Held, in an 
action of ejectment by the purchaser, that the plaintiff 
acquired no title under the execution sale as against 
those not made a party to the proceedings to revive 
the judgment as provided by $376 of the Code of Pro- 
cedure; and further, that chap. 295 of the Laws of 1850 
did not supersede the provisions of the Code regulating 
the issue of executions after the death of the judgment 
debtor, as they were not entirely repugnant, and that 
both may stand. Wallace v. Swinton. Opinion by 
Allen, J. 

S. W. Fullerton, for appellant. 

C. H. Winfield, for respondent. 

(Decided Feb. 15.] 
LIFE INSURANCE, 

Condition in policy: waiver. — A policy of life insur- 
ance was conditioned to be void if the insured should 
visit certain parts of the south between July and No- 
vember without consent of the company. The insured 
had permission to visit the said territory, and to re- 
main until July lst. He remained after that time 
without the consent of the company. After his return, 
when the premium upon the policy became due, an 
agent of the insured tendered it to the company. The 
one in charge of the office demanded an additional 
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premium on account of the insured’s having been 
south, and promised to keep the policy alive until the 
next day, to enable the agent of the insured to see the 
party in interest. The next day the premium and the 
additional sum charged were tendered, but were re- 
fused upon the ground that the policy had lapsed. It 
was claimed on behalf of the plaintiff, in an action on 
the policy, that the insured became so sick and feeble 
while in the south on permission of the company, that 
he could not return prior to July, and that, therefore, 
his return was rendered impossible by an act of God,and 
that, consequently, there was no breach of the policy. 
The only evidence of the condition of the insured at 
or after July was that ‘‘he could only ride out to the 
plantation in which he was interested, in a buggy, 
and ride back, not getting out of it, and was never any 
better.”’ eld (affirming the judgment below, 6 N. Y. 
Sup. 331; 3 Hun, 587), that the plaintiff’s defense was 
not proved: that the policy became void by reason of 
the insured’s remaining south after the time permit- 
ted, and that the acts of the company did not amount 
toawaiver. Evans v. United States Life Insurance Co. 
Opinion by Earl, J. 

(Decided Feb. 25.] 

MASTER AND SERVANT. 

Liability of master for acts of servant.—While de- 
fendant’s train was backing out of its depot, the plain- 
tiff, a boy, jumped upon the platform of a car to ride. 
The baggage-man ordered him off, and plaintiff replied 
that he could not get off without help; whereupon the 
baggage-man kicked him off, and he fell under the car 
and was injured. The plaintiff was so attempting to 
ride in violation of defendant’s rules which the train- 
men were required by defendant to enforce. The 
court charged the jury upon the trial that, although 


the plaintiff was a trespasser, yet, if the baggage-man, . 


in the discharge of his duty, pushed him off the train 
in an improper manner and at a dangerous place, the 
defendant was liable; also, that if the baggage-man in 
pushing the boy off was acting as the employee of the 
defendant, in good faith, in the discharge of his duty, 
the defendant would be liable; but if he was acting 
willfully and maliciously, outside of and in excess of 
his duty, the defendant was not liable. Held (affirm- 
ing the judgment of the court below, 5 N. Y. Sup. 475; 
3 Hun, 329), that the charge was correct; whether the 
baggage-man acted outside of his duty, or with malice, 
was properly left to the jury. 

“The master is not exempt from responsibility in all 
cases, on showing that the servant, without express 
authority, designed to do the act or the injury com- 
plained of. If he is authorized to use force against 
another, when necessary, in executing his master’s or- 
ders, the master commits it to him to decide what 
degree of force he shall use, and if, through misjudg- 
ment or violence of temper, he goes beyond the neces- 
sity of the occasion and gives a right of action to 
another, he cannot, as to third persons, be said to have 
been acting without the line of his duty, or to have 
departed from his master’s business.’’ Rounds v. Dela- 
ware, Lackawanna and Western R. R. Co. Opinion by 
Andrews, J. : 

Francis Kernan, for appellant. 

E. H. Prindle, for respondent. 

(Decided Feb. 8 ] 


STATUTE OF FRAUDS. 


Contract for sale of land: part performance: posses- 
sion.—In an action for the specific performance of a 





parol contract for the purchase of land, brought by the 
vendee, who had paid the purchase price and entered 
upon the land, held (affirming the judgment of the 
General Term), that plaintiff having paid the full con- 
sideration, there was an implied license on the part of 
the vendor that he might take possession as owner, 
and that there was sufficient performance to take the 
contract out of the operation of the statute of frauds. 
In all cases where the contract for the sale of land is 
silent as to the possession, and the vendee has paid the 
entire consideration, and all that remains is for the 
vendor to give the deed, there is an implied agreement 
or license that the vendee may take possession. Miller 
v. Ball. Opinion by Earl, J. 

Samuel Hand, for appellant. 

L. W. Russell, for respondent. 


NEGOTIABLE INSTRUMENTS. 

Coupons: when negotiable: grace.— The rule caveat 
emptor does not apply to negotiable instruments pay- 
able in money, and a purchaser in good faith from one 
who has stolen them acquires a valid title. Evertson 
v. The National Bank of Newport. 

Plaintiff purchased in good faith, in the usual course 
of business, and for value, coupons which had been 
stolen. The coupons were in terms distinct promises 
to pay the bearer the amount specified therein at a day 
and place named. Held, that they were negotiable 
instruments for the payment of money to the holder, 
and transferable by delivery, although detached from 
the bonds to which they refer, and that the fact that 
they were declared to be for interest upon bonds speci- 
fied by their numbers, did not destroy their negotiabil- 
ity when separated from the bonds, or impair the title 
of one purchasing from another without production of 
the bonds. The bonds themselves, although under 
seal of tie company, are negotiable instruments within 
the repeated decisions of courts and judges. Held, 
also, that said coupons were entitled to the benefit of 
the days of grace allowable on bills and notes payable 
at a given day or on time. Id. 

The plaintiff purchased at the same time other cou- 
pons (also stolen) which were termed upon their face 
“interest warrants ;’’ and were not in terms negotiable. 
They were not payable to any person by name or his 
order, or to bearer, or to the order of a fictitious per- 
son. Held, that they were not negotiable, and there- 
fore not within the description of property to which 
title may be acquired by a bona fide purchaser from 
one who had no title. 

The judgment of the General Term (4 Hun, 692) was 
reversed on the point last stated. Id. Opinion by 
Allen, J. 

(Decided April 18.] 
a 
TAXATION OF RAILROADS — INJUNCTION TO 
RESTRAIN COLLECTION OF TAXES. 


N the case of Taylor et al. v. Secor, and two other 
like cases, the Supreme Court of the United States 
has just decided the following points: 

1. While this court does not lay down any absolute 
rule limiting the powers of a court of equity in re- 
straining the collection of taxes, it declares that it is 
essential that every case be brought within some of 
the recognized rules of equity jurisdiction, and that 
neither illegality nor irregularity in the proceedings, 
nor error nor excess in the valuation, nor the hardship 
nor injustice of the law, provided it be constitutional, 
nor any grievance which can be remedied by a suit at 











832 


THE ALBANY LAW JOURNAL. 














law, either before or after payment of the tax, will 
authorize an injunction against its collection. 

2. This rule is founded on the principle that the levy 
of taxes is a legislative and not a judicial function, 
and the court can neither make nor cause to be made 
a new assessment if the one complained of be errone- 
ous, and also in the necessity that the taxes, without 
which the State cannot exist, should be regularly and 
promptly paid into its treasury. 

3. Quere: Whether the same rigid rule against 
equitable relief would apply to taxes levied solely by 
municipal corporations for corporation purposes as 
that here applied to State taxes ? Probably not. 

4. Noinjunction, preliminary or final, can be granted 
to stay collection of taxes until it is shown that all the 
taxes conceded to be due, or which the court can see 
ought to be paid, or which can be shown to be due by 
affidavits, have been paid or tendered without de- 
manding a receipt in full. 

5. While the constitution of Illinois requires taxa- 
tion in general to be uniform and equal, it declares in 
express terms that a large class of persons engaged in 
special pursuits, among whom are persons or corpora- 
tions owning franchises and privileges, may be taxed, 
as the legislature shall determine, by a general law, 
uniform as to the class upon which it operates, and 
under this provision a statute is not unconstitutional 
which prescribes a different rule of taxation for rail- 
road companies from that for individuals. 

6. Nor does it violate any provision of the constitu- 
tion of the United States. 

7. The capital stock, franchises, and all the real and 
personal property of corporations are justly liable to 
taxation, and a rule which ascertains the value of all 
this, by ascertaining the cash value of the funded 
debt and of the shares of the capital stock as the basis 
of assessment, is probably as fair as any other. 

8. Deducting from this the assessed value of all the 
tangible real and personal property, which is also 
taxed, leaves the real value of the capital stock and 
franchise subject to taxation as justly as any other 
mode, all modes being more or less imperfect. 

9. It is neither in conflict with the constitution of 
Illinois nor inequitable that the entire taxable prop- 
erty of the railroad company should be ascertained 
by the State Board of Equalization, and that the State, 
county and city taxes should be collected within each 
municipality on this assessment in the proportion 
which the length of the road within such municipal- 
ity bears to the whole length of the road within the 
State. 

10. The action of the Board of Equalization in in- 
creasing the assessed value of the property of a rail- 
road company or an individual, above the return made 
to the board, does not require a notice to the party to 
make it valid, and the courts cannot substitute their 
judgment as to such valuation for that of the board. 

11. The Supreme Court of the State of Illinois hav- 
ing decided that the law complained of in these cases 
is valid under her constitution, and having construed 
the statute, this court adopts the decision of that court 
as a rule to be followed in the Federal courts. 

After a discussion of the lilinois State law and the 
rule adopted by the Board of Equalization, as well as 
of the general principles applicable to the taxation of 
corporations, the court, Mr. Justice Miller delivering 
the opinion, concluded as follows: Let us suppose that 
the complaints made in these cases against the taxes 
were well fuunded; that the mode adopted by the 











Board of Equalization to ascertain the value of the 
franchise and capital stock is not the best mode; that 
it produces unequal and unjust results iv some cases; 
that the same is true of the mode of ascertaining the 
basis of assessment for the taxation of municipalities; 
that the Board of Equalization increased the entire 
assessment on each company without sufficient evi- 
dence; in short, let us suppose that in these and many 
other respects the proceedings were faulty and illegal. 
Does it follow that in every such case a court of equity 
will restrain the collection of the tax by injunction, 
or will enjoin the collection of the whole tax when it 
is obvious that, in justice, a large part of it should be 
paid, and if not paid, that the complainant escapes 
taxation altogether? We propose to consider these 
questions for a moment, because the immense weight 
of taxation rendered necessary by the debts of the 
United States, of the several States, and of the coun- 
ties, cities and towns, has resulted, very naturally, in 
a resort to every possible expedient to evade its force. 
It has been repeatedly decided that neither the mere 
illegality of the tax complained of, nor its injustice 
nor irregularity, of themselves give the right to an in- 
junction in a court of equity. Movers v. Smedley, 
6 Johns. Ch. 27; Dodd vy. Hartford, 26 Conn. 239; 
Green v. Mumford, 5 R. 1. 478; Messert v. Supervisors 
of Columbia, 50 Barb. 130; Dow vy. Chicago, 11 Wall. 
108; Hannewinkle v. Georgetown, 15 id. 148. The 
government of the United States has provided, both 
in the customs and in the internal revenue, a complete 
system of corrective justice in regard to all taxes 
imposed by the general government, which in both 
branches is founded upon the idea of appeals 
within the executive departments. If the party ag- 
grieved does not obtain satisfaction in this mode, 
there are provisions for recovering the tax after it has 
been paid, by suit against the collecting officer. But 
there is no place in this system for an application to a 
court of justice until after the money is paid. That 
there might be no misunderstanding of the universal- 
ity of this principle, it was expressly enacted in 1867 
that ‘‘nosuit for the purpose of restraining the assess- 
ment or collection of any tax shall be maintained in 
any court.’”’ Rev. Stats., paragraph 3,224. And though 
this was intended to apply alone to taxes levied by the 
United States, it shows the sense of Congress of the 
evil to be feared if courts of justice could in any case 
interfere with the process of collecting the taxes on 
which the government depends for its continued ex- 
istence. It is a wise policy. It is founded on the 
simple philosophy derived from the experience of ages, 
that the payment of taxes has to be enforced by sum- 
mary and stringent means against a reluctant and 
often ill-advised sentiment, and to do this successfully 
other instrumentalities and other modes of procedure 
are necessary than those which belong to courts of 
justice. See Cheatham v. Norvell, decided at this term ; 
Nicholl v. United States, 7 Wall. 122; Dow v. Chicago, 
11 id. 108. In this latter case this court, after com- 
menting upon the necessary reliance of the State gov- 
ernments upon the prompt collection of the taxes for 
their support and maintenance, and the ill consequences 
of interference with their proceedings in that matter, 
says: “‘No court of equity will, therefore, allow its 
injunction to issue to restrain their action, except 
where it may be necessary to protect the citizen whose 
property is taxed, and he has no adequate remedy by 
the ordinary process of the law. It must appear that 
the enforcement of the tax would lead to a multiplic 
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ity of suits or produce irreparable injury, or, when 
the property is real estate, throw acloud upon the title 
of the complainant before the aid of a court of equity 
can be invoked.’’ So in the case of Hannewinkle v. 
Georgetown, the court says: ‘“‘ It has been the settled 
law of this country for a great many years that an in- 
junction bill to restrain the collection of a tax on the 
sole ground of the illegality of the tax cannot be main- 
tained. There must be an allegation of fraud, that it 
creates a cloud upon the title, that there is apprehen- 
sion of a multiplicity of suits, or some cause present- 
ing a case of equity jurisdiction.”’ 15 Wall. 548. We 
do not propose to lay down in these cases any absolute 
limitation of the powers of a court of equity in restrain- 
ing the collection of illegal taxes, but we may say that 
in addition to illegality, hardship, or irregularity, the 
case must be brought within some of the recognized 
foundations of equitable jurisdiction, and that mere 
errors or excess in valuation, or bardship, or injustice 
of the law, or any grievance which can be remedied by 
a suit at law, either before or after payment of taxes, 
will not justify a court of equity to interpose by in- 
junction to stay collection of a tax. One of these 
reasons why a court should not thus interfere, as it 
would in any transaction between individuals, is that 
it has no power to apportion the tax, or to make a new 
assessment, or to direct another to be made by the 
proper officers of the State. These officers, and the 
manner in which they shall exercise their functions, 
are wholly beyond the power of the court when so act- 
ing. The levy of taxes is not a judicial function. Its 
exercise by the constitutions of all the States, and by 
the theory of our English origin, is exclusively legisla- 
tive. Heine v. The Levee Commissioners, 19 Wall. 660. 
A court of equity is, therefore, hampered in the exer- 
cise of its jurisdiction by the necessity of enjoining the 
tax complained of, in whole or in part, without any 
power of doing complete justice by making or causing 
to be made a new assessment, on any principle it may 
decide to be the right one. In this manner it may, by 
enjoining the levy, enable the complainant to escape 
the tax for the period of time complained of, though 
it be obvious that he ought to pay a tax if imposed in 
the proper manner. 

These reasons, and the weight of authority by which 
they are supported, must always incline the court to 
require a clear case of equitable relief before it will 
sustain an injunction against the collection of a tax, 
which is part of the revenue of a State. Whether the 
same rigid rule should be applied to taxes levied by 
counties, towns and cities, we need not here inquire; 
but there is both reason and authority for holding that 
the control of the courts, in the exercise of power over 
private property by these corporatigns, is more neces- 
sary, and is unaccompanied by many of the evils that 
belong to it when affecting the revenue of the State. 
High on Injunctions, 369, and cases there cited. The 
assessments in the causes before us, of which complaint 
is made, are all made by the State Board of Equaliza- 
tion, and though the taxes are collected by the county 
authorities, a' large part of them go to make up the 
revenue of the State. In the examination which we 


have made of these cases we do not find any of the 
matters complained of within the rule which we have 
laid down as justifying the interposition of a court of 
equity. There is no fraud proved, if alleged. There 
is no violation of the constitution, either in the statute 
or in its administration by the Board of Equalization. 
No property is taxed that is not legally liable to taxa- 





tion; nor is the rule of uniformity prescribed by the 
constitution violated. If there is an excessive esti- 
mate of the value of the franchise or capital stock, or 
both, it is by an error of judgment in the officers to 
whose judgment the law confided that matter, and it 
does not lie with the court to substitute its own judg- 
ment for that of the tribunal expressly created for 
that purpose. 

But there is another principle of equitable jurispru- 
dence which forbids in these cases the interference of 
a court of chancery in favor of complainants. It is 
that universal rule which requires that he who seeks 
equity at the hands of the court must first do equity. 
The defendants in all these cases are clerks and treas- 
urers of the counties —the clerk who makes out the 
tax-list and the treasurer who collects the taxes. 
These taxes are both the State and county taxes. It 
is clear from the statements of the bills and from what 
we have already said that there must be in every 
county mentioned a considerable amount of real estate 
and personal property coming within the character of 
local tangible property, and subjected to taxation on 
precisely the same principles, and no other, that all 
other personal and real estate within the county is 
taxed. It is equally clear that the road-bed within 
each county is liable to be taxed at the same rate that 
other property is taxed. Why have not complainants 
paid this tax? In reference to the latter it is said that 
they resist the rule by which the value of their road- 
bed in each county is ascertained, and therefore resist 
the tax. But surely it should pay tax by some rule. 
lf the rule adopted gives too large a valuation in some 
counties, it must be too small in others. What right 
have they to resist the tax in the latter case? And in 
the former is the whole tax void because the assess- 
ment is too large? Should they pay nothing and es- 
cape wholly because they have been assessed too high? 
These questions answer themselves. Before complain- 
ants seek the aid of the court to be relieved of the 
excessive tax, they should pay what is due. Before 
they ask equitable relief they should do that justice 
which is necessary to enable the court to hear them. 
It is a profitable thing for corporations or individuals 
whose taxes are very large to obtain a preliminary in- 
junction as to all their taxes, contest the case through 
several years’ litigation, and when in the end it is 
found that but a small part of the tax should be per- 
manently enjoined, submit to pay the balance. This 
is not equity. It is in direct violation of the first prin- 
ciples of equity jurisprudence. It is not sufficient to 
say in the bill that they are ready and willing to pay 
whatever may be found due. They must first pay what 
is conceded to be due, or what can be seen to be due on 
the face of the bill, or be shown by affidavits, whether 
conceded or not, before the preliminary injunction 
should be granted. The State is not to be thus tied up 
as to that of which there is no contest by lumping it 
with that which is really contested. If the proper 
officer refuses to receive a part of the tax, it must be 
tendered, and tendered without the condition annexed 
of a receipt in full for all taxes assessed. We are 
satisfied that an observance of this principle would 
prevent the larger part of the suits for restraining col- 
lection of taxes which now come into courts. We lay 
down with unanimity, as a rule to govern the courts of 
the United States in their action in such cases, Cooly 
on Taxation, 587; Palmer v. Napoleon, 16 Mich. 176; 
Hersey v. Supervisors, 16 Wis. 185; Roseberry v. Huff, 
27 Ind. 12; Frazer v. Leibom, 16 Ohio St. 614; Par- 
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mely and others v. The Railroad Commissioners, 3 Dill. 
19. But, if for no other reason, we should reverse the 
decrees of the Circuit Court in these cases because 
the same questions, involving the same considerations 
urged upon us here, have been decided by the Supreme 
Court of the State of Illinois in a manner which leads 
to the reversal of these. The cases referred to are those 
of Samuel R. Porter, County Treasurer, and John W. 
Cook, County Clerk, v. Rockford, Rock Island and St. 
Louis Railroad Company, decided at the January term, 
1874, and the subsequent case of The Chicago, Burling- 
ton and Quincy Railroad Company v. J. J. Cole and 
another, decided in June, 1875. In these two cases all 
the points arising in the present cases were presented 
to the court and decided adversely to the railroad 
companies. These questions all grew out of the valid- 
ity and the construction of the tax law involved in the 
present cases, and out of the same action of the Board 
of Equalization. The validity of the statute is not 
seriously questioned here on account of any conflict 
with the constitution of the United States. If any 
such claim be set up it is sufficient to say it is without 
foundation. As the whole matter, then, concerns the 
validity of a State law as affected by the constitution 
of the State, that question, and the other one of the 
true construction of that statute, belong to the class of 
questions in regard to which this court still holds, with 
some few exceptions, that the decisions of the State 
courts are to be accepted as the rule of decision for the 
Federal courts. It is, nevertheless, a satisfaction that 
our judgment concurs with that of the State court and 
leads us to the same conclusions. 

The decrees in all these cases are reversed. The 
cases are remanded to the Circuit Court, with direc- 
tions to dissolve the injunction granted in each case, 
and to dismiss the bills. 


——__@————— 
STATUTE OF FRAUDS — CONTRACT OF SALE, 





SUPREME COURT OF THE UNITED STATES— OCTO- 
BER TERM, 1875. 
Butter, plaintiff in error, v. THomsoN. 

A memorandum of asale of goods was made by brokers re- 
citing that the goods were “sold” for plaintiff to de- 
fendant. Held, that the memorandum was sufficient 
under the statute of frauds without reciting that the 

oods were “ bought ” by defendant. Justice y. Lang, 42 
£. Y. 208; 52 id. 323, distinguished. 

A memorandum expressing that goods have been sold im- 
ports necessarily that they have been bought. 

A memorandum of sale signed by a broker representing 
both parties is valid under the statute of frauds. 
RROR to the Circuit Court for the Southern dis- 

trict of New York. 
Mr. Justice Hunt delivered the opinion of the court. 
The plaintiff alleged that on the llth day of July, 

1867, he bargained and sold to the defendants a quan- 
tity of iron thereafter to arrive, at prices named, and 
that the defendants agreed to accept the same and 
pay the purchase-money therefor; that the iron ar- 
rived in due time, was tendered to the defendants,who 
refused to receive any pay for the same, and that the 
plaintiff afterward sold the same at a loss of $6,581, 
which sum he requires the defendants to make good to 
him. The defendants interposed a general denial. 


Upon the trial the case came down to this: The 


plaintiff employed certain brokers of the city of New 
York to make sale for him of the expected iron. The 
brokers made sale for the same to the defendants at 
12% cents per pound in gold, cash. 





The following memorandum of sale was made by the 
brokers, viz. : 
NEw York, July 10, 1867. 
**Sold for Messrs. Butler & Co., Boston, to Messrs. A. 
A. Thomson & Co., New York, seven hundred and five 
(705) packs first quality Russia sheet-iron, to arrive at 
New York, at twelve and three-quarters (1234) cents 
per pound, gold, cash, actual tare. 
‘*Tron due about September 1, 1867. 
“Waite & Hazzarp, Brokers.”’ 


The defendants contend that, under the statute of 
frauds of the State of New York, this contract is not 
obligatory upon them. The judge before whom the 
cause was tried at the circuit concurred in this view, 
and ordered judgment for the defendants. It is from 
this judgment that the present review is taken. 

The provision of the statute of New York upon 
which the question arises (2 R. 8. 136, § 3) is in these 
words: “Every contract for the sale of any goods, 
chattels, or things in action, for the price of fifty dol- 
lars or more, shall be void, unless (1) a note or memo- 
randum of such contract be made in writing, and be 
subscribed by the parties to be charged thereby; or (2) 
unless the buyer shall accept and receive part of such 
goods, or the evidences, or some of them, of such 
things in action; or (3) unless the buyer shall at the 
time pay some part of the purchase-money.’’ The 8th 
section of the game title provides that ‘‘ every instru- 
ment required by any of the provisions of this title to be 
subscribed by any party may be subscribed by the law- 
ful agent of such party.” 

There is no pretense that any of the goods were ac- 
cepted and received, or that any part of the purchase- 
money was paid. The question arises upon the first 
branch of the statute, that a memorandum of the con- 
tract shall be made in writing, and be subscribed by 
the parties to be charged thereby. The defendants do 
not contend that there is not a sufficient subscription 
to the contract. White & Hazzard, who signed the 
instrument, are proved to have been the authorized 
agents of the plaintiff to sell, and of the defendants to 
buy, and their signature, it is conceded, is the signa- 
ture both of the defendants and of the plaintiff. The 
objection is to the sufficiency of the contract itself. 
The written memorandum recites that Butler & Co. 
had sold the iron to the defendants at a price named, 
but it is said there is no recital that the defendants 
had bought theiron. There is a contract of sale, it is 
argued, but not a contract of purchase. 

As we understand the argument, it is an attack upon 
the contract, not only that it is not incompliance with 
the statute of frauds, but that itis void upon common- 
law principles. The evidence required by the statute 
to avoid frauds and perjuries, to wit, a written agree- 
ment, is present. Such as it is, the contract is suffi- 
ciently established and possesses the evidence of its 
existence required by the statute of frauds. 

The contention would be the same if the articles sold 
had not been of the price named in the statute, to wit, 
the sum of fifty dollars. 

Let us examine the argument. Blackstone’s defini- 
tion of a sale is, ‘‘a transmutation of property from 
one man to another in consideration of some price.” 
2d Bl. 446. Kent’sis, ‘‘acontract for the transfer of 
property from one person to another.’ 2 K. 615. 
Bigelow, Ch. J., defines it in these words: ‘*Compe- 
tent parties to enter into a contract, ah agreement to 
sell, the mutual] assent of the parties to the subject- 
matter of the sale, and the price to be paid therefor.” 
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Gardner v. Lane, 12 Allen, 39, 43. A learned author 
says: “If any one of the ingredients be wanting 
there is no sale.”” Atkinson on Sales,5. Benjamin on 
Sales, p. 1, note, and p. 2, says: ‘“‘ To constitute a valid 
sale there must be, Ist, parties competent to contract; 
2d, mutual assent; 3d, a thing, the absolute or general 
property in which is transferred from the seller to the 
buyer; 4th, a price in money, paid or promised.” 

How, then, can there be a sale of 705 packs of iron 
unless there be a purchase of it? How can there bea 
seller unless there be likewise a purchaser? These 
authorities require the existence of both The essen- 
tial idea of a sale is that of an agreement, or meeting 
of minds by which a title passes from one and vests in 
another. A man cannot sell his chattel by a perfected 
sale, and still remain its owner. There may be an 
offer to sell, subject to acceptance, which would bind 
the party offering, and not the other party until ac- 
ceptance. The same may be said of an optional pur- 
chase upon a sufficient consideration. There is also a 
class of cases under the statute of frauds where it is 
held that the party who has signed the contract may 
be held chargeable upon it, and the other party, who 
has not furnished that evidence against himself, will 
not be thus chargeable. Unilateral contracts have 
been the subject of much discussion, which we do not 
propose here to repeat. In Thornton v. Kempster, 5 
Taunt. 788, it is said: ‘*Contracts may exist which, 
by reason of the statute of frauds, could be enforced 
by one party although they could not be enforced by 
the other party. The statute of frauds in that re- 
spect throws a difficulty in the way of the evidence. 
The objection does not interfere with the substance of 
the contract, and it is the negligence of the other party 
that he did not take care to obtain and preserve admis- 
sible evidence to enable himself also to enforce it.”’ 

The statute of 29 Car. 2, c. 3, on which this decision 
is based, that ‘“‘no contract for the sale of goods, 
wares and merchandise for price of £10 sterling or up- 
wards, shall be allowed to be good except the buyer,” 
etc., is in legal effect the same as that of the statute of 
New York already cited. See Justice v. Lang, 42 N. 
Y. 203, that such is the effect of the statute of New 
York. The case before us does not fall within this 
class. There the contract is signed by one party only. 
Here both have signed the paper, and if a contract is 
created, it is a mutualone. Both are liable, or neither. 

Under these authorities it seems clear that there can 
be no sale unless there is a purchase, as there can be 
no purchase unless there be a sale. When, therefore, 
the parties mutually certify and declare in writing 
that Butler & Co. have sold a certain amount of iron 
to Thomson & Co. at a price named, there is included 
therein a certificate and declaration that Thomson & 
Co. have bought the iron at that price. 

In Radford v. Newell, L. R., 3 C. P., 52, the memo- 
randum was in these words: ‘‘ Mr. H., 32 sacks culas- 
ses at 39s., 280 lbs., to wait orders,” signed John Wil- 
liams. It was objected that it was impossible to tell 
from this memorandum which party was the buyer, 
and which was the seller. Parol proof of the situa- 
tion of the parties was received, and that Williams 
wae the defendant’s agent, and made the entry in the 
plaintiff's books. In answer to the objection the court 
say: ‘The plaintiff was a baker, who would require 


the flour, and the defendant a person who was in the 
habit of selling it,’’ and the plaintiff recovered. It 
may be noticed, also, that the memorandum in that 
case was so informal as to contain no words either of 





purchase or sale, Mr. H., 32 sacks culasses at 39s., 280 
lbs., to await orders, but it was held,to create a good 
contract upon the parol evidence mentioned. 

The subject of bought and sold notes was elabo- 
rately discussed in the case of Sievenright v. Arché- 
bald, 6 Eng. L. & Eq. 286; S. C., 17 Q. B. 103; Ben- 
jamin on Sales, p. 224, and § 290. There was a discrep- 
ancy in that case between the bought and sold notes. 
The sold note was fora sale to the defendant of ‘500 
tous Messrs. Dunlop, Wilson & Co.’s pig-iron.” 
The bought note was for ‘500 tons of Scotch pig-iron.”’ 
The diversity between the bought and sold notes was 
held to avoid the contract. It was held that the sub- 
ject of the contract was not agreed upon between the 
parties. It appeared there, and the circumstance is 
commented on by Mr. Justice Patteson, that the prac- 
tice is to deliver the bought note to the buyer, and the 
sold note to the seller. He says: ‘Each of them, in 
the language used, purports to be a representation by 
the broker to the person to whom it is delivered, of 
what he, the broker, has done as agent for that person. 
Surely the bought note delivered to the buyer cannot 
be said to be the memorandum of the contract 
signed by the buyer’s agent in order that he might be 
bound thereby, for then it would have been delivered 
to the seller, not to the buyer, and vice versa as to the 
sold note.” 

The argument on which the decision below, of the 
case we are considering, was based, is that the con- 
tract of sale is distinct from the contract of 
purchase; that to charge the purchaser the suit 
should be brought upon the bought note, and that 
the purchaser can only be held where his agent has 
signed and delivered to the other party a bought note, 
that is, an instrument expressing that he has bought 
and will pay for the articles specified. Mr. Justice 
Patteson answers this by the statement that the 
bought note is always delivered to the buyer, and the 
sold note to the seller. The plaintiff here has the sig- 
nature of both parties, and the counterpart delivered 
to him, and on which he brings his suit is, according to 
Mr. Justice Patteson, the proper one for that purpose, 
that is, the sold note. 

We do not discover in Justice v. Lang, reported in 
42 N. Y. 493, and again in 52 id. 323, any thing that 
conflicts with the views we have expressed, or that 
gives material aid in deciding the points we have dis- 
cussed. 

The memorandum in question, expressing that the 
iron had been sold, imported necessarily that it had 
been bought. The contract was signed by the agent of 
both parties, the buyer and the seller, and in our opin- 
ion was a perfect contract, obligatory upon both the 
parties thereto. 

The judgment must be reversed, and the cause re- 
manded to the Circuit Court for a new trial. 


—_»—__— 


COMPROMISE OF CLAIM AGAINST NATIONAL 
BANKS. 


N First National Bank of Charlotte v. National Ea- 
change Bank of Baltimore — a case recently decided 

in the United States Supreme Court—the question 
presented for consideration was whether a national 
bank, organized under the national banking act, may, 
in a fair and bona fide compromise of a contested claim 
against it, growing out of a legitimate banking trans- 
action, pay a larger sum than would have been exacted 
in satisfaction of the demand, so as to obtain by the 
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arrangement a transfer of certain stocks in railroad 
and other corporations, it being honestly believed at 
the time, that by turning the stocks into money, under 
more favorable circumstances than then existed, a loss, 
which would otherwise accrue from the transaction, 
might be averted or diminished. 

Chief Justice Waite, who delivered the opinion, said: 
A national bank can “ exercise by its board of direc- 
tors, or duly authorized officers or agents, subject to 
law, all such incidental powers as shall be necessary to 
carry on the business of banking, by discounting and 
negotiating promissory notes, drafts, bills of exchange, 
and other evidences of debt; by receiving deposits; by 
buying and selling exchange, coin and bullion; by loan- 
ing money-on personal security, and by obtaining, issu- 
ing and circulating notes.’’ Rev. Stat., §5136, par. 7; 
15 Stat. 101, $8. 

Authority is thus given to transact such a banking 
business as is specified, and all incidental powers neces- 
sary to carry it on are granted. These powers are such 
as are required to meet all the legitimate demands of 
the authorized business, and to enable a bank to con- 
duct its affairs, within the general scope of its charter, 
safely and prudently. This necessarily implies the 
right of a bank to incur liabilities in the regular course 
of its business, as well as to become the creditor of 
others. Its own obligations must be met and debts 
due to it collected or secured. The power to adopt 
reasonable and appropriate measures for these purposes 
is an incident to the power to incur the liability or 
become the creditor. Obligations may be assumed 
that result unfortunately. Loans or discounts may be 
made that cannot be met at maturity. Compromises 
to avoid or reduce losses are oftentimes the necessary 
results of this condition of things. These compro 
mises come within the general scope of the powers 
committed to the board of directors and the officers 
and agents of the bank, and are submitted to their 
judgment and discretion, except to the extent that 
they are restrained by the charter or by-laws. Banks 
may do, in this behalf, whatever natural persons could 
do under like circumstances. 

To some extent it has been thought expedient in the 
national banking act, to limit this power. Thus, as to 
real estate, it is provided (Rev. Stat., § 5137; 15 Stat. 
107, § 28), that it may be accepted in good faith as se- 
curity for, or in payment of debts previously con- 
tracted, but if accepted in payment it must not be 
retained more than five years. So, while a bank is 
expressly prohibited (§ 5201; 13 Stat. 110, $35) from 
loaning money upon or purchasing its own stock, 
special authority is given for the acceptance of its 
shares as security for, and in payment of debts pre- 
viously contracted in good faith, but all shares pur- 
chased under this power must be again sold or disposed 
of at private or public sale within six months from the 
time they are acquired. 

Dealing in stocks is not expressly prohibited, but 
such a prohibition is implied from the failure to grant 
the power. In the honest exercise of the power to 
compromise a doubtful debt owing to a bank, it can 
hardly be doubted that stocks may be accepted in pay- 
ment and satisfaction, with a view to their subsequent 
sale or conversion into money so as to make good or 
reduce an anticipated loss. Such a transaction would 
not amount to a dealing in stocks. It was, in effect, 
so decided in Fleckner v. Bank United States, 8 Wheat. 
351, where it was held that a prohibition against trad- 
ing and dealing was nothing more than a prohibition 








against engaging in the ordinary business of buying 
and selling for profit, and did not include purchases 
resulting from ordinary banking transactions. For 
this reason, among others, the acceptance of an in- 
dorsed note in payment of a debt due, was decided 
not to be a “‘dealing’’ in notes. Of course all such 
transactions must be compromises in good faith and 
not mere cloaks or devices to cover unauthorized prac- 
tices. 

It is difficult to see how a debt due from, or a con- 
tested obligation resting upon a bank, occupies any 
different position in respect to this power of adjust- 
ment and compromise, from that of a debt owing to 
it. The object in both cases is to get rid of or reduce 
an apprehended loss growing out of legitimate busi- 
ness, and it would seem that whatever might be done 
in the case ought not to be excluded from the other 
under the same circumstances. Often a discharge by 
a bank of its own obligation creates a debt due to it 
from another. Such was the case here. Bayne, with- 
out authority, transferred to the defendant, as col- 
lateral security for his indebtedness, a certificate of 
deposit issued to him by the plaintiff, and afterward 
collected the money due upon the certificate from the 
plaintiff without disclosing the transfer. Any pay- 
ment by the plaintiff to the defendant, therefore, in 
discharge of its liability upon the certificate, became 
a lawful charge against Bayne. He was insolvent. 
It was on this account not only the right but the duty 
of the officers and agents of the plaintiff to protect by 
their arrangements, as far as possible, the stockholders 
whose interests they represented. This was necessa- 
rily left to their judgment and discretion. No ques- 
tion of good faith is involved. The transaction for 
all the purposes of this suit must be taken to have 
been in fact what it purports to be, a fair and honest 
compromise of an outstanding claim, with a view to 
ultimate protection against an impending loss. As 
such, we think it was within the corporate powers of 
the bank, and that the Court of Appeals did not err 


in so holding. 
—__ + —— 
BOOK NOTICE. 
A Treatise on the Limitations of Actions at Law and Suits in 
Equity and Admiralty, with an Appendix containing 
the American and English Statutes of Limitations. By 


J. K. Angell. Sixth edition. By John Wilder May. 
Boston: Little, Brown & Co., 1876. 


N the present edition of this well-known work about 

two hundred new cases have been added, together 

with the statutes of those States upon which no ad- 
judications have been reported. 

The subject-matter of the present volume is of great 
importance. It is not a treatise upon rights and rem- 
edies, but upon the prevention of remedies for out- 
lawed rights. Judge Story said in Bell v. Morrison, 1 
Peters, 360, that a statute of limitations was intended 
to be a “statute of repose.’”’ This is the only reason 
which can be given for the existence of such statutes. 
These statutes rest upon public policy, or what may 
be otherwise denominated ‘‘ the peace and welfare of 
society.”” As Judge Cooley says of the taxation of 
mortgages, whether just or unjust, statutes of limita- 
tions are sustained by the courts; and the effort of 
the text-writer should be to classify the statutes and 
the decisions. Perhaps the most valuable part of the 
present volume is the appendix, which contains the 
text of the various statutes of limitations in England 
and the United States. We see no reference to the 
limitation of actions in special courts, such as the 
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Court of Claims, at Washington. In the body of the 
work, the topic of ‘‘ New Promises and Acknowledg- 
ments ’’ receives very full attention; as does also the 
topic of ‘* Disabilities.” But in fact all the main topics 
embraced in the general subject are discussed in an 
able and exhaustive manner. The notes are kept 
within remarkably satisfactory bounds, considering 
the fact that this is the sixth edition of the work. 
When a legal work has passed through so many edi- 
tions that the notes exceed in quantity and value the 
text, then it is time that a new and original treatise 
should be produced. But such is not the case with 
the present volume. The balance of text and notes 
is well preserved, although the citations are very 
numerous, and there is no reason why we should ask 
for a better work on the law of limitations of actions 
than this. 
—_——_—_»____—_—. 


CORRESPONDENCE. 





STAY OF EXECUTION IN CRIMINAL CASES. 


To the Editor of the Albany Law Journal: 

Str — Has the Legislature abolished stay of execu- 
tion, upon conviction in capital cases, pending a writ 
of error ? 

The question is a startling one. But an examination 
of chap. 95, Laws of 1876, as printed in the supplement 
to your Journal of last week, will at once suggest the 
query. By that act, section 16, of title 6, chapter 
2, part 4 of the Revised Statutes, is amended so as to 
read as follows: ‘* But no such writ of error shall stay 
or delay the execution of such judgment, or of sen- 
tence thereon, unless the same shall be allowed by a 
justice of the Supreme Court, in other than capital 
cases, residing in the judicial department, where the 
conviction was had, upon two days’ notice, in writing, 
to the district attorney of the county where the con- 
viction shall have been had, and unless such writ of 
error shall contain an express direction that the same 
is to operate as a stay of proceedings on the judgment 
upon which such writ shall be brought.’’ Does this 
only mean that, in cases not capital, any justice of the 
Supreme Court may grant the writ of error, and direct 
therein a stay of execution (leaving the present prac- 
tice unaffected), but that, in capital cases, only a 
justice residing in the department in which the con- 
viction was had can grant the writ of error and stay? 
If the original statute were not repealed, and we read 
the amendment as simply designed to remedy the mis- 
chief in capital cases of running all over the State, 
and making application for a stay to a justice in a 
remote part of the State, who knows or has heard 
nothing of the case, we might suppose such to 
be the intention of the Legislature, and such to be the 
construction of the act. But the original statute is 
obliterated. The act of 1876 says that section ‘is 
hereby amended so as to read as follows,” and then 
follows what we have quoted. The language is plain. 
The writ of error shall uot stay the execution, ‘‘ unless 
the same shall be allowed by a justice of the Supreme 
Court, in other than capital cases, residing,” ete. The 
plain construction of which cannot but be that, in 
other than capital cases, the writ of error and stay 
must be granted by a justice residing in the department 
where the conviction was had. What then becomes 
of capital cases. The act of 1876 makes no provision 
for them, and it abolishes the Revised Statutes 
which did. The act of 1876 says no writ of error 
shall stay execution, and then goes on to make an 





exception that the same may be allowed if granted 
by a justice of the Supreme Court in other than 
capital cases. Is this the true construction, or is 
it the intention to allow the granting of a stay in cap- 
ital cases to remain unaffected, and merely to enact 
that in cases not capital the application must be made 
to a justice in the same department? If the latter, 
then this curious result follows, thas whereas the mis- 
chief has been that applications fora stay in capital 
cases have been made to remote justices, at which 
public opinion has cried out, the Legislature, as a reflex 
of public opinion, in attempting to remedy the mis- 
chief, has failed to effectuate its intentions, and has 
simply, as it were, remedied an abuse which did not 
exist, viz.: in cases not capital providing that the ap- 
plication for a stay must be made toa justice of the 
vicinage. 

In whatever way this act is viewed, it must give rise 
to much confusion. You have either the startling 
conclusion that no stay can be granted in capital cases, 
or else the ‘‘lame and impotent conclusion ”’ that the 
Legislature did not say what it meant, or meant some- 
thing of no importance to say. 

We respectfully submit that chap. 95 of the Laws of 
1876 will not reflect the highest credit upon the hon- 
orable the representatives of the people of the State of 
New York, in Senate and Assembly convened, either 
as legislators, or lawyers, or grammarians. 

Respectfully, JOHN Brooks LEAVITT. 

New York, April 30. 

———_____——. 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Friday, April 
28, 1876: 

Order reversed, with costs—Spears v. Matthews. 
— Motion granted on payment of $10— Crosby 
v. Crafts. Order of this court so far modified as to 
direct that the costs heretofore incurred in this court 
and in the court below be subject to the direction of 
the Supreme Court upon the final hearing in that 
court — People ex rel. Mott v. Board of Supervisors. 
— Judgment affirmed, with costs— Voorhis v. Olm- 
stead; In re Morgan v. Morgan (three cases); The 
Tradesmen’s Bank v. Feeley; Frawley v. Flushing, 
ete., R. R.—Judgment reversed and new trial 
granted, costs to abide event — Watson v. Brennan; 
Int. Life, etc., Co. v. Franklin Fire Ins. Co.— Ap- 
peals of both parties dismissed, with costs — Dinsmore 
v. Adams.— Appeal dismissed, with costs — Cham- 
bless v. Butterfield. —— Order affirmed, with costs — 
Person v. Pardee; Hotchkins v. Platt; People ex rel. 
White v. Burroughs. 

——_—_>__— 
NOTES. 

NEW and valuable work on the law of corpora- 

tions, comprising the subjects of manufacturing, 
industrial and business corporations, together with 
the law for organizing companies for the use of clubs 
and societies, has just been completed by John F. 
Baker, Esq., of the New York Bar, containing copious 
notes and citations of cases, and is published by 
Diossy & Co., law publishers, of New York, and issued 
this week from the press.—In the New York Su- 
perior Court, general term, the case of the Bull’s Head 
Bank v. Andrew J. McFeeters and others, was recently 
decided. The suit was on a note of McFeeters, Ennis 
& Carpenter, indorsed by Willard L. Felt, but as 
“ Willard, Felt & Co.,’’ and discounted by the bank. 
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Willard L. Felt did business under that name, but 
there was no company or partner to represent the * & 
Co.” The defense was that owing to the falsity of the 
indorsement, the makers of the note would have no 
remedy under any agreement that they might have 
with Felt in relation to it, and it was in law no in- 
dorsement. The general term, Judge Curtis giving 
the opinion, overrules this defense, holding that the 
statute merely imposes a penalty on the wrong-doer, 
and does not enable him by his own wrong to avoid 
his liability. Though he cannot, as a wrong-doer, en- 
force his contracts, he is yet liable on them. 


It is understood that Hon. E. O. Perrin, clerk of the 
Court of Appeals, who has acted as Reading Secre- 
tary for six Democratic National Conventions, will 
act in the same capacity at the St. Louis conven- 
tion.— In a recent case tried in the New York Su- 
perior Court, an issue was made as to the value of 
certain legal services. The witnesses on one side, 
headed by Charles O’Conor, thought that the services 
were worth $10,000. Witnesses on the other side, 
Judge Fullerton among them, thought the work worth 
about $500. The verdict was for $3,000.— A remark- 
‘ble statement appears in the New York Times, to the 
effect that the evidence at a coroner’s investigation 
was conflicting, but as the jury ‘“‘had read an intelli- 
gent account of’? the matter “in the newspapers,”’ a 
verdict was rendered that the deceased, J. B., came 
to his death at the hands of G. K. The witnesses 
gave the jury ‘‘a very dazed account of the affair,” 
but the newspapers cleared the matter all up. 


It is announced that at the May term the courts in 
New York city will be unusually busy. The Supreme 
Court will have six regular terms. The General Term 
will be held by Justices Davis, Brady and Daniels. In 
this branch there are several important decisions ex- 
pected. It has a calendar of 283 cases, among them 
one form of the Bleecker Street Railroad litigation; 
the libel suit of John Kelly against Nelson J. Water- 
bury; the suit of Washington A. Roebling and others, 
in which an order of arrest was granted against the 
members of the firm of Duncan, Sherman & Co.; the 
suit to compel the Marine Court Judges to accept 
James P. Sinnott as an assoc ste judge; the suit of 
N. Hill Fowler against Fernando Wood, and the suit 
of Pauline Lucca against the attorneys who acted for 
her in her divorce suit. The Special Term of the Su- 
preme Court will be held by Judge Larremore, of the 
Court of Common Pleas, and Chambers by Judge Law- 
rence. Judges Donohue, Barrett and Van Vorst will 
preside at the three regular circuits. Besides these 
terms, Judge Westbrook, if a room can be found, will 
take up on the third Monday the case of the People 
against William M. Tweed for $1,000,000, or failing 
that, the case against Peter B. Sweeney for $7,000,000, 
which includes the claims which are the subject of 
both suits against Tweed. 


The document containing the veto of Gov. Rice of 
the Parton marriage act is an able presentation of the 
law of the subject. Gov. Rice says: I am advised that 
under the provisions of articles 10, 12 and 20 of the Bill 
of Rights, an act suspending in favor of individuals a 
general law which affects the life, liberty, or property 
of citizens is unconstitutional, because by the suspend- 
ing the general law is made to restrain persons arbi- 
trarily and not in common with all others in like cir- 
cumstances, and, therefore, is not according to ‘‘ the 








law of tbe land;” and that our courte have decided 
that the Legislature may suspend the operations of the 
general laws of the State, but when it does so the sus- 
pension must be general, and cannot be made for indi- 
vidual cases and for particular localities. The authori- 
ties which might be cited in support of such decision 
are numerous and apparently couclusive. This prin- 
ciple does not conflict with the validity of laws legal- 
izing the duings of persons who have assumed to act 
when not empowered to do so, as justices of the peace, 
officers authorized to solemnize marriages, sheriffs, 
etc., etc.; because such laws are not those of arbitrary 
exemption in favor of one person, but confirmatory 
laws affecting aml embracing all persons who come 
within the same category. Thus, if the persons named 
in this bill had been those who might lawfully have 
entered into the marriage relation, and in attempting 
to do so the marriage ceremony had been performed 
by a person not qualified to solemnize a marriage, the 
Legislature might properly confirm the act of such 
person and thus bring the parties within the provision 
of the general law. But the parties interested in this 
bill appear to have never been married, for the reason 
that they could not enter into the marriage relation. 
If I rightly interpret the present act, the General Court 
did not intend to confirm the marriage of James Par- 
ton and Ellen Willis Eldridge in any other mode than 
by exempting them from the operation of the general 
law prohibiting marriages within certain degrees of 
relationship. It is manifest that there was no inten- 
tion to repeal the general law, because by the terms of 
this act it is confined to the two persons named there- 
in. It seemed obvious, therefore, that the intention 
of this act is tu confirm their marriage by exempting 
these two persons from the operation of the general 
law, which I understand not to be within the constitu- 
tional power of the Legislature. 


Chief Justice Gilpin, of Delaware, died April 29, at 
the age of seventy-three. Hon. George M. Stearns 
tells this story, illustrating the character of the late 
Judge Wells: ‘‘ When acting as trial justice at Chico- 
pee, Mass., in his early professional life, a drunken 
fellow on trial broke away from the officers and struck 
the justice violently on the head. For an instant,” 
said Mr. Stearns, ‘‘the natural man blazed out of 
John Wells’ eyes, but speedily controlling himself, he 
ordered the man removed until morning — ‘ because I 
was afraid I was too angry too be just.’ When the next 
day came and sentence was passed, Justice Wells im- 
posed the lowest fine that the law would allow, and 
paid himself for his assailant’s liberty.”’ 








The New York Court of Appeals has adjourned un- 
til May 22. The New York Legislature adjourned 
sine die on Wednesday, May 3.— In the suit of The 
National Park Bank v. Charles A. Gunst, Judge Monell, 
in the Superior Court of New York, special term, has 
decided that the bank, when it brings suit in New 
York courts, must give security for costs as a foreign 
corporation, as it derives its existence from the United 
States and not from the laws of New York. This is 
a most important decision.—— The probable discharge 
of the forger Winslow has given the lawyers engaged to 
defend Dr. Worms hopes of success. The petition 


and documents sent to England will reach their des- 
tination soon, and Mr. Carter, counsel for Worms, ex- 
pects the English authorities will at once confer with 
the American authorities with the object of securing 
the return of Worms on the ground that his surrender 
was illegal. 
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ALL communications intended for publication in the 
Law JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 








“The Albany Law Journal. 


ALBANY, May 18, 1876. 











CURRENT TOPICS. 


HE Supreme Court of the United States has ad- 
journed after having decided three hundred and 
thirty cases during the term just closed. But such 
is the pressure of business upon this court that the 
cases now on the docket number more than nine 
hundred. Such an accumulation ought to satisfy 
Congress that something must be done to relieve the 
Supreme Court. If only three hundred cases are 
decided a year, it would require at least three years 
to dispose of the business already before this court. 
This fact alone would seem to demonstrate the pro- 
position that it is absolutely necessary to relieve the 


court by diminishing the number of appeals; and this 


can be done in no way so efficiently, we believe, as 
by the establishment of an intermediate Court of 
Appeal, such as has been proposed by the Law 
JOURNAL, and provided for by the House of Repre- 
sentatives. The Senate should appreciate the situa- 
tion and pass the bill providing for this intermedi- 
ate court. 


The increase of legal business, the crowded state 
of nisi prius calendars, and the number of remanets 
on adjournment of our Courts of Appeal are the 
subject of general remark not only by the judges 
who hear and decide, but by the counsel who try 
and argue. The complaint of excessive legal busi- 
ness is heard in the United States, in Great Britain 
and on the Continent, and the questions of judicial 
economics are becoming year by year more pressing. 
It was thought that the judicature act in England 
would distribute the judicial force and simplify the 
procedure in such a way as to give substantial re- 
lief. This expectation has been fulfilled to a very 
great extent; but still the announcement is made 
that the number of new cases is on the increase. In 
this country we have a striking illustration of the 
increase in the number of new cases in the United 
States Supreme Court. If the reports thus far re- 


ceived are true, there was an increase of about three. 


hundred appeals in that court during the past term, 
that is, there were about six hundred new appeals 
last term to about three hundred new appeals 
the previous term. And this, notwithstanding the 
increase in the appellate amount. But the difficulty, 
as we have stated, is not confined to any particular 
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court in the country. The question is thrusting it- 
self upon us, How shall we repress litigation and 
how shall we administer cheap and speedy justice? 


A number of private letters containing advice 
to young lawyers, and written by the more distin- 
guished and influential members of the bar, have 
recently been published. The authors of the letters 
are now dead; and their advice was undoubtedly 
given to their young friends in that condescending 
spirit which every true lawyer possesses in respect to 
the legal beginner. But the letters which are pub- 
lished containing this advice to young lawyers are 
usually valuable only as curiosities. No one can 
lay down a course of preliminary legal study which 
will exactly suit every law student. In most cases 
the experienced lawyer, who is appealed to by the 
beginner for advice as to what books he shall read 
or study, prescribes such books as he has found bene- 
ficial to himself or such as he thinks will be best 
adapted to the student’s temperament and previous 
advantages. Of course, Blackstone and Kent are 
always included in the list recommended; but after 
he gets beyond these the student can easily find out 
for himself what books will yield him the best re- 
sults. Otherwise let him take the books laid down 
in the curriculum of a good law school, and he will 
find all that he will require to read before entering 
the bar. But, above all things, let not the student 
cease to study after he becomes a full-fledged law- 
yer; for when he enters the bar he has only come 
within the periphery of legal lore. 


It is hardly necessary to again remind the profes- 
sion that the work of the revisers of the statutes of 
the State so far as completed has been adopted by 
the legislature and will soon be published. It will 
be for the interest of the profession to examine the 
revision critically to ascertain what changes have been 
made and to procure needed amendments from the 
next legislature. So far as that large portion of our 
statutes left unrevised is concerned, we hope the 
commissioners will see the need of a most vigorous 
prosecution of a work before them. The commis- 
sion has been reinforced, as we announced last week 
by the appointment of ex-Judge Emott. Judge 
Emott is a lawyer of great abilities and experience, 
and high professional standing; and there is no rea- 
son why the work of revision should not now go on 
with increased rapidity. 


The legal profession of Ireland are greatly out- 
raged by the attempt of one of its barrister, who is 
alsoa Q. C. to get business by advertising. The 
solitary barrister who has ventured to herald through 
the ordinary advertisement his capacity and his 
willingness to conduct business in the courts is cer- 
tainly to be commiserated, for he will have to with- 
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stand the effects of the prejudices of the whole Bar 
of Great Britain. But when we come to consider 
the subject of professional advertising we shall find 
that there is a great deal of over-sensitiveness in re- 
gard to it. A member of the bar must become 
known in some way; he must be talked about by his 
admirers and published in the newspapers and period- 
icals in some form or another. The difference be- 
tween this sort of advertising, and the modest ad- 
vertisement in the columns of the press cheerfully 
paid for, is only a difference in degree. Still we are 
not disposed to encourage professional advertising 
beyond a certain limit. What that limit is, must, at 
least in this country, be left to the discretion and 
good taste of the profession. 


By most persons it would not be considered neg- 
ligent to take a front seat in a theatre even when a 
trapeze performance was expected. But this ques- 
tion was recently decided in the Supreme Court of 
Pennsylvania in For v. Dougherty. The plaintiff 
purchased a ticket of admission to defendant’s thea- 
ter; took a front seat and there witnessed a trapeze 
performance by star acrobats. One of the perform- 
ers missed his hold on the ropes and fell upon plain- 
tiff, who brought an action against defendant for 
damages. It was held that plaintiff was not guilty 
of contributory negligence in taking a front seat. 
It was held, also, by an equally divided court, 
affirming the judgment of the court below, that 
the relation of master and servant existed between 
defendant and the performer, and that, if the acci- 
dent occurred through the unskillfulness of the 
performer, or the insufficient arrangement of the 
ropes, although the ropes were under the entire 
discretion of the performers, the defendant was 
liable. 


The recent decision of Judge Larremore, in Wheel- 
er v. Connecticut Mutual Insurance Co., is one which 
commends itself to the careful consideration of the 
profession. The question in the case involves the 
whole subject of lapsed life-policies. The insured 
had become deranged, and had allowed the time in 
which he should pay a certain annual premium to 
elapse. It was held that the inability and omission 
of the insured was not caused by his own act, and 
that therefore, the failure to pay the annual pre- 
mium was not within the condition of the policy 
ferfeiting it on non-payment of premium. The in- 
sanity of the insured was an act of God, and a 
valid excuse to prevent a forfeiture. The courts are 
entirely right in construing questions of fact in a 
manner most favorable to policy-holders, There are 
so many conditions, limitations and provisos, in 
policies of life-insurance, that it almost impossible 
for any holder to know whether his insurance is 
valid or not. 








NOTES OF CASES. 

- Stewart v. Alcorn, 2 Weekly Not. Cas. 401, the 
Supreme Court of Pennsylvania, held that the 
public has a right to use every portion of a high- 
way. Plaintiff, while engaged in conversation with 
a friend, was standing on an iron grating in front 
of defendant’s premises, which formed part of 
the street, and was injured by the fall of a bale of 
goods from a truck which was being moved by de- 
fendant’s servant. Held, that plaintiff was not im- 
properly standing on the grating, and that he could 
maintain an action against defendants for the injury. 


The Supreme Court of Pennsylvania in Walsh v. 
Kennedy, 2 Weekly Not. Cas. 437, held that an in- 
tended donatio mortis causa was not consummated, 
although handed to a third party to be delivered to 
the donee. In this case M, on his death-bed, signed 
a note in favor of W, and gave it to his executor, 
directing him to give it to W. The delivery was 
not made, however, to W. Held, that this was not 
a good gift mortis causa. The authorities on this 
subject do not seem to be harmonious. In Grymes 
v. Hone, 49 N. Y. 17; 10 Am. Rep. 313, defendant’s 
testator being about eighty years old, and in failing 
health, made an absolute assignment of twenty 
shares of bank steck to his grand-daughter, and 
handed the assignment to his wife, with instructions 
to give it to his grand-daughter in case of his death. 
Five months afterward he died. Held, that it was 
a valid gift causa mortis, and that it could be en- 
forced notwithstanding the fact that the stock had 
not been transferred upon the books of the bank. 
Upon the question of delivery the court said: ‘‘ Was 
there a delivery? The assignment was delivered to 
his wife for the donee. She thus became the agent 
of the donor. So far asthe mere delivery is con- 
cerned, this is sufficient. See the elementary writ- 
ers, and Drury v. Smith, 1 P. W. 404; Sessions v. 
Mosely, 4 Cush. 87; Contant v. Schuyler, 1 Paige, 
Borneman v. Lidlinger, 8 Shep. (Me.), 185; Wells v. 
Tucker, 3 Binn. 366; Hunter v. Hunter, 19 Barb. 931 
Such a delivery to be given to the grantee after the 
grantor’s death, is good as to u deed of real estate. 
Hathaway v. Payne, 34 N. Y. 92.” Soin Gardner v. 
Merritt, 32 Md. 78; 5 Am. Rep. 115, it was held 
that the declaration of an intention to give, follow- 
ed by delivery to a bailee for the benefit of the 
donee, constitutes a perfect gift. But see Case v. 
Dennison, 9 R. I. 88; 11 Am. Rep. 222 


Oe 


In Hyde v. First National Bank of Lacon, 8 Chicago 


' Leg. News, 262, the United States Circuit Court for 


the northern district of Illinois, Hopkins, J., car- 
ried out the doctrine of Hoover v. Wiese, ante, — re- 
lating to commercial paper received by a party “for 
collection.” It is here held that the law, as now 
settled by the Supreme Court of the United States, 
is as follows: That when an owner of commercial 
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paper sends it to, and it is accepted by a bank for 
collection, whether payable at the place where such 
bank is located or elsewhere, in the absence of any 
contract to the contrary, there is an implied agree- 
ment with such bank, arising from the acceptance 
of the employment, that it will perform all the acts 
necessary for the collection, and if not paid, of 
charging the parties thereto. It is not regarded as 
the appointment of the bank, as the attorney of the 
owner of the paper, authorized to select other agents 
suitable and competent for the purpose of collecting 
the note; but, on the contrary, ‘‘its position is that 
of an independent contractor, and that the instru- 
ments employed by such bank in the business contem- 
plated, are its agents, and not the agents of the owner 
of the note ;” that its duty is not discharged when it 
selects suitable agents to perform the duty intrusted 
to it; that the owner of the paper is not to look to 
the responsibility of the agents intrusted by the bank 
with his collection; that the bank to which he com- 
mits the paper is alone responsible to him for the 
performance of all acts necessary to secure his rights, 
including the payment of the money when collected, 
and that the liability to pay over attaches as soon 
as the money is paid, either to it or a sub-agent, 
selected by such bank to collect for it. But see Daly 
v. Butchers’ & Drovers’ Bank, 56 Mo. 94; 17 Am. 
Rep. 663. 


In Harvey v. Cane, 34 Law Times Rep. (N. 8.) 64, 
the English Common Pleas considered an important 
question in the law of bills of exchange. The facts 
were these: C. sent a bill to defendant with a 
blank space for the drawer’s name. Defendant ac- 
cepted the bill, and returned it to C., to whom he 
afterward wrote, ‘‘if you make use of the bill do 
not forget to retire.” Before the bill became due 
C. transferred it to plaintiff for value. Plaintiff in- 
serted his own name as drawer, and sued defend- 
ant. Jield, that plaintiff had authority to insert his 
own name as drawer, and could recover. The con- 
clusion from this case may well be drawn that where 
a blank space is left for the drawer’s name any bona 
jide holder can insert his own name and recover 
against the acceptor. In Montague v. Perkins, 22 L. 
J. 187, the defendant was not sued by the person 
who had inserted the drawer’s name, but by a bona 
Jide holder who took it after the name was inserted. 
Maule, J., said: ‘‘The defendant, when he wrote 
his name in blank and issued this acceptance, must 
have known what was obvious to anybody, that he 
put it in the power of any person to whom he gave 
it to fill it up and pass him off as having accepted 
the bill for any amount at any time warranted by 
the stamp. He must be taken to have intended the 
natural consequence of his act.” See also Church- 
ley v. Clarence, 2 M. & 8. 90; Scard v. Scammon, 34 
Law Times Rep. (N. 8.) 65 n. 





An intricate point in the law of master and serv- 
ant was decided in Goslin v. Agricultural Hall Com- 
pany, 34 Law Times Rep. 59. This was a case in 
the English Common Pleas, It appeared that de- 
fendants invited a club to hold its annual cattle show 
in their hall. Defendants were to pay the club 
£1,000, find all the labor necessary for the show 
and take all the profits. The servants, includ- 
ing the gate-keeper, were provided by defend- 
ants, but they were under the exclusive con- 
trol of the club. Plaintiff bought three sheep 
of an exhibitor; but through the fault of the 
gate-keeper they were misdelivered. The plaintiff 
then brought an action against defendants, the own- 
ers of the exhibition grounds. Held, that defend- 
ants were not responsible for the act of the gate- 
keeper, and that they were not liable for the misde- 
livery. Here is a case where the servant is employed 
by one person, but controlled by another; and it is 
held that the person employing the servant is not re- 
sponsible for his misdeeds. But the decision turns 
upon the point that plaintiff must be deemed to 
have contracted with the club, and that the duty of 
delivery of the sheep was on the club and not on 
the defendants. Also, that although the gate-keeper 
was the servant of the defendants, he was acting at 
the time, not for defendants, but for the club. Yet 
Lord Coleridge doubted this distinction and re- 
versed his opinion on the point. The other judges, 
Grove and Archibald, based their decision on this 
ground, 


The liability of a carrier for damage resulting from 
neglect to properly pack goods taken for carriage, 
was considered in Barbour v. South Eastern Railway 
Co., 34 Law. Times Rep. (N. 8S.) 67. B, intending 
to send furniture by the defendants’ railway to D, 
wrote for rates, and subsequently, whether the rates 
included packing and unpacking; the rates were 
forwarded with an extract of the notices and condi- 
tions relating to the terms on which goods could be 
forwarded, one of which was that the company 
would not be responsible for improper packing. 
There was also a notice that no officer of the com- 
pany had power to dispense with the conditions. 
The defendants declined the packing and unpacking. 
When their carman, in pursuance of the instructions 
from the plaintiff, arrived to fetch away the furni- 
ture, it was found not to be packed (although there 
were materials at hand for the purpose); and, as the 
carman declined to undertake the packing himself, 
it was conveyed away unprotected, and suffered 
damage during transit toD. It was found as a fact 


that the damage was occasioned by improper pack- 
ing. Held, that it was the plaintiff's duty to pack 
the furniture, and that, as the damage was occa- 
sioned by his neglect to do so, he was not entitled 
to recover compensation from the defendants, 
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THE LIABILITY OF A NAMED PRINCIPAL 
UPON NEGOTIABLE PAPER. 


We have seen that it is a well-settled rule of law, 

that he who takes negotiable paper contracts 
with him who, on its face, is a party thereto, and with 
no other person whatever, and that, consequently, 
parol evidence is not admissible to charge any per- 
son as principal not disclosed on the face of the in- 
strument. To this rule, all have seen, there is an 
exception (if it can be properly called one), where 
& person transacts business and executes contracts 
in a name or style different from that which usually 
and properly belongs to him; in such a case, the 
adopted name is, in law, equivalent to the actual 
name of the party. We propose now to consider 
the liability of a named principal upon negotiable 
paper executed by his agent, having full authority 
for that purpose. But before proceeding further, 
we wish to remark that the courts have, in many 
instances, seemed oblivious of the distinction which 
exists, in regard to this question, between negotia- 
ble and non-negotiable instruments; and, in the ear- 
lier cases, no distinction is made between simple 
contracts in writing and contracts under seal. Sup- 
pose the name of the principal is disclosed on the 
face of the instrument, but the intention to bind 
him does not clearly appear, how is it to be deter- 
mined whether he is a party to the instrument,— 
from a construction of the instrument alone, without 
the aid of extrinsic testimony, or with the aid of 
such testimony? In Massachusetts it is well set- 
tled, that the question, whether a principal or his 
agent is the party liable upon a negotiable note 
or bill of exchange, must be ascertained from the in- 
strument itself, at least when both are in law capable 
of contracting, and it is not pretended that either 
has adopted the name of the other as his own for 
the purpose of transacting business; and that any 
ambiguity, arising upon the place of the writing, in 
determining whether it is the promise of the prin- 
cipal or of the agent, must, on the ordinary princi- 
ples of the law of evidence, be solved without the 
aid of extrinsic testimony. Barlow v. Congrega- 
tional Society, 8 Allen, 460. Accordingly, in Tucker 
Manufacturing Co. v. Fairbanks, 98 Mass. 101, it 
was held that, in order to exempt an agent from per- 
sonal liability upon a negotiable instrument execu- 
ted by him within the scope of his agency, ‘‘ he 
must not only name his principal, but he must ex- 
press by some form of words that the writing is the 
act of the principal, though done by the hand of the 
agent. If he express this, the principal is bound, 
and the agent is not. But a mere description of the 
general relation or office which the person signing 
the paper holds to another person or to a corpora- 
tion, without indicating that the particular signa- 
ture is made in the execution of the office and 





agency, is not sufficient to charge the principal or to 
exempt the agent from personal liability.” 

Whether a bill or note is, on its face, the contract 
of the principal or of the agent, is decided by the 
same rules of construction which are applied to 
other simple contracts. Metcalf on Contracts, 108, 

It must be the contract of the principal or of the 
agent, it cannot be both. 8 Metc. 460. All evi- 
dence dehors the instrument is to be excluded. It is 
wholly immaterial, therefore, that the agent had full 
authority to make it in behalf of his principal; that 
the consideration was exclusively received for his 
benefit; that the plaintiff knew him to be but an 
agent, and accepted the note as the promise of the 
principal, if the intention to bind the principal as 
maker, and not himself individually, is not appar- 
ent on the face of the instrument. 5 Allen, 344; 16 
Gray, 77. We have collected numerous cases in 
which the agent has been held personally liable 
upon negotiable paper, although the name of his 
principal appeared thereon, and he had full author- 
ity to make it, but as it is not our purpose to con- 
sider the liability of the agent, we forbear to cite 
them. We believe that the following cases include 
all that can be found in the reports, in which the 
liability or non-liability of the principal has been 
determined, but only in a few of them (except in 
the Massachusetts decisions) is there any rule of 
decision positively declared. 

First, as to actions brought by the immediate 
party against the principal, upon the instrument. 

The principal was held liable upon negotiable in- 
struments executed in the manner and form follow- 
ing: ‘‘I promise to pay J. S. or order, etc., for the 
Providence Hat Manufacturing Co.—A. B.” Zmer- 
son*v. Providence Hat Manuf. Co., 12 Mass. 237. 
Draft: ‘‘ Pay to the order of J. 8., etc., and charge 
the same to the Swanzey Paper Co. (signed) A. B., 
agent.” Tripp v. Swanzey Paper Co., 13 Pick. 291. 
‘* We jointly and severally promise to pay J. 8. or 
order. (signed) P. and J. for G.” Rice v. Gove, 22 
Pick. 158. A draft, stamped in the margin ‘‘ Pomp- 
ton Iron Works,” and concluding thus: ‘“ which 
place to account of Pompton Iron Works. (signed) 
A. B., agent,” purports to be the bill of the Pomp- 
ton Iron Works, and is binding upon the person 
carrying on the manufacture of iron in that name. 
Fuller v. Hooper, 3 Gray, 334. ‘*‘ We promise to pay 
to the order of J. 8. (signed) Massachusetts Steam 
Heating Co., A. B., treasurer.” Draper v. Mass. 
Steam Heating Co., 5 Allen, 338. ‘“ We promise to 
pay J. S. or order. ‘Witness our hands and seals. 
A. B. for Cook & Co.” Cook v. Sanford, 3 Dana, 237. 
‘* Sea, etc., Insurance Co. Tothe cashier. Credit 
J. 8. or order, with $100, claims per ‘Susan King,’ 
in cash, on account of this corporation. (signed) 


A. B. C. D., directors. Entered, F. A., account- 
ant.” 
upon the corporation. 


Held to be a promissory note and binding 
Allen v. Sea, ete., Insurance 


























THE ALBANY LAW JOURNAL. 


343 








00., 9C. B. 574. In Thompson v. Tioga R. R. Co., 
36 Barb. 79, the action was against the defendant 
as the drawer of a draft signed, ‘‘ J. Wilson, presi- 
dent, T. R. R. Co.” It was made payable to his 
order, and indorsed by him, but it is not stated in 
what form he indorsed, nor whether the plaintiff 
was the first indorsee or a subsequent one, Clarke, 
J.: ‘*The instrument purports, on its face, with 
sufficient clearness, to be the draft of the company. 
It was proved that W. was, at the time, president 
of the corporation; that in his capacity as such he 
drew the draft for the benefit of the company; that 
the company received the proceeds; and that sub- 
sequently they recognized their liability by their 
own bond as collateral to the notes which G. and 
Co. had given to secure this draft. The evidence, 
then, unquestionably shows that the signature of W. 
was official and not private.” So, in an action by 
the payee against the defendant as acceptor of a bill 
in this form: ‘‘Lake Bigler Road Co., Carson. 
Pay to the order of Gillig & Co., and charge the 
same to the account of B. Ives, superintendent. To 
J. Garrett, secretary, Carson,” and accepted thus: 
“J. Garrett, secretary, L. B. R. Co.” It was held, 
that the agency of G., and his intention to bind the 
company only, was sufficiently apparent from the 
instrument. Gillig v. Lake Bigler R. Co., 2 Nev.+ 
214. Lewis, J., said: ‘If the name of the prin- 
cipal appears upon the face of the instrument, and 
by a fair and reasonable interpretation of the whole 
contract it is apparent that the agent intended to 
bind the principal, and not himself, the courts 
should give effect to such intention. There should 
always be sufficient in the instrument itself, with- 
out recourse to evidence outside, to make it at 
least reasonably certain that it is the contract of the 
the principal whose name appears thereon.” §o, in 
action by the payee to charge the plaintiff in error 
as the drawer of a draft in this form: ‘‘ Wetumpka 
and Coosa Railroad, President’s office. Pay W. 
B. or bearer, and charge to account of J. Williams, 
president. To A. Crenshaw, treasurer,” the com- 
pany was held liable. In the head-note the rule is 
stated to be that, where it is doubtful from the face 
of the bill, whether it was drawn by one in his pri- 
vate character, or as agent of a person or corpora- 
tion, parol evidence is admissible to show the true 
nature of the transaction. Though this rule was 
applied in 2 Ala, 718, in an action to charge the 
agent as the acceptor of adraft, yet it was not ex- 
pressly applied in this case. Ormond, J., said: 
“There are clear indications on the bill itself that 
it was not drawn by W. in his private character, but 
as president of the company, and it was certainly 
competent for the plaintiff to prove that fact.” . 

But in Bradlee v. Boston Glass Co., 16 Pick. 347, 
the defendant was held not liable upon a note exe- 
cuted in this form: ‘‘ We, the subscribers, jointly 
and severally promise to pay J. 8. or order, for the 





Boston Glass Manufactory. (signed) H. G. and K.” 
The facts were these: the defendant, having bor- 
rowed money from the plaintiff, gave him a note 
Signed by K. as treasurer of the company, and in- 
dorsed by H. and G. as sureties. This note was 
subsequently taken up, and the above note given for 
the same consideration; it was entered in the note- 


: book of the company, as a note due from the com- 


pany and the interest thereon was annually paid by 
it. Explained and distinguished in Rice v. Gove, 
supra. 

Second, as to actions brought by a subsequent 
party against the principal, upon the instrument. 

The principal was held liable upon instruments 
executed in the forms following: ‘‘ Lee, April 26, 
1858. I, as treasurer of the Congregational Society, 
or my successors in office, promise to pay J. 8. or 
order, (signed) A. B., treasurer.” Barlow v. Con- 
gregational Society, 8 Allen, 460. ‘‘ We, two of the 
directors of the Ark Life Insurance Co., by and on 
behalf of the said society, do hereby promise to pay 
J. 8. or order, (signed) A. B., C. D.” Aggs v. 
Nicholson, 1 Hurl. & Nor. 167. Indorsee against 
defendants as acceptors of a bill drawn on ‘‘E, M., 
and others, trustees of Clarence Temperance Hall, 
Liverpool,” and accepted thus: ‘Accepted, E. M.” 
The defendants, with E. M. and another, were the 
trustees of an unincorporated body of persons asso- 
ciated together for the purpose of building the 
Temperance Hall; they were, it seems, the trustees 
of a partnership. Pollock, C. B., said: ‘‘ The bill 
is drawn on ‘ E, Mundy and others,’ adding their 
name of office, ‘Trustee of Clarence Temperance 
Hall.’ The defendants with Mundy and another, 
were those trustees. Mundy accepted the bill, and 
the jury found that he had authority from all the 
trustees to do so. Then his acceptance did not im- 
port that he accepted merely as an individual, but 
that he was the party whose hand performed that 
duty by direction of the rest; and the mere fact 
that he needlessly added his name to the acceptance 
made no difference.” Jenkins v. Morris, 16 M. & W. 
877. Since the other trustees were not named upon 
the face of the draft as acceptors, this case might 
properly be omitted; but as it does not appear in 
our previous article, we deemed it proper to present 
it in this place. We venture the opinion that, un- 
der the doctrine of the Massachusetts decisions, the 
decision in this case cannot be sustained. 

“ Office of the Tioga Navigation Company. Pay 
to the order of J. S., etc., which charge to motive 
power and account, (signed) J. Wilson, president, 
T. N. Co.” Olcott v. Tioga R. R. Co., 27 N. Y. 547, 
557. Selden, J., said: ‘‘The evidence shows that 


it was drawn for a debt of the company, by an 
agent authorized to draw it, and, according to well- 
settled rules, the company is bound by it, if, upon 
the whole instrument, it can be collected that such 
There was clearly sufficient up- 


was the intention. 
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on the face of the bill to indicate an intention to 
bind the company.” 

But in Bank of British North Am. v. Hooper, 5 
Gray, 567, it was held that the principal was not 
liable upon a draft in this form: ‘‘ Pay to the order 
of J. S., and charge the same to the account of Pro- 
prietors Pembroke Iron Works, (signed) J. Barrell.” 
Dewey, J., said: ‘‘ There is nothing in the margin 
or heading of the draft, that indicates any other 
principal than Barrell. There is no single circum- 
stance on the face of the paper, which in any way 
connects H. Gray or the Pembroke Iron Works with 
the draft, unless it be the direction to the drawees, 
to charge the same to the account of the Pembroke 
Iron Works. It has been urged that this direction 
indicates that the Pembroke Iron Works are the real 
drawers. But no such inference can properly be 
drawn from that circumstance. Bills are often 
drawn by parties on funds of others distinct from 
the drawer, but with whom arrangements have been 
made to discharge such drafts.” So, in Barker v. 
Mechanics’ Fire Ins. Co., 3 Wend. 94, where the decla- 
ration alleged that one John Franklin, being 
president of said company, and being thereunto law- 
fully authorized, etc., made a certain promissory note, 
by which the said J. F., as president as aforesaid, 
promised to pay to the order, etc., it was held, on 
demurrer to the declaration, that it was not the note 
of the company. Savage, Ch. J., said that from the 
description the note must be in this form: “TI, J. 
F., the president of the Mechanics’ Fire Ins. Co. 
promise to pay, (signed) J. F.” Or in this form: 
‘*T promise, etc., (signed) J. F., president of the 
Mechanics Ins. Co.” ‘In neither form can this be 
said to be the note of the company.” In support of 
his position, the learned judge referred to several 
cases, but in those cases the instruments were under 
seal. No distinction is made between simple con- 
tracts and contracts under seal, nor between negoti- 
able and non-negotiable contracts. The decision 
was based upon the rule applicable to sealed instru- 
ments — always a strict rule, and one—as is now 
well settled — not applicable to unsealed instruments 
or to commercial paper. This decision is clearly 
wrong. The declaration alleged that J. F., as presi- 
dent of the company, promised to pay; does this 
mean that he promised in his individual capac- 
ity? 

In DeWitt v. Walton, 9 N. Y. 571, the head-note 
reads as follows: Where one H. had authority, 
as agent, to bind the defendant under the name of 
‘“‘The Churchman,” it was held, that the defendant 
was not liable upon a note given by such agent and 
signed ‘‘D. H., Agent for The Churchman,” but 
containing no further expression of an intention to 
bind the defendant. That such a note did not pur- 
port to be the note of “The Churchman,” but of 
H.; and that the words ‘‘ Agent for The Church- 
man,” were mere words of description. There were 








two opinions delivered, one by Gardiner, J., and 
the other by Parker, J., and both were in favor of 
affirming the judgment of the court below, the whole 
court concurring. But it will be perceived from an 
examination of the latter opinion, that the former 
goes beyond the facts of the case, and although it 
has been followed as an authority, yet it cannot be 
considered as the opinion of the whole court. The 
head-note is based upon the former opinion, but as 
it is not warranted by the facts of the case, it can- 
not be sustained as the holding of the court. Gard- 
iner, Ch. J., said that where a party is sought to be 
charged upon an express contract, it must at least 
appear upon the face of the instrument that the 
agent undertook to bind him as principal; it must 
be executed in such a manner as to bind him; it 
must purport to be the contract of the principal and 
not of the agent. But he does not lay any stress 
upon the fact that the instrument was negotiable. 
Parker, J., on the other hand, said: ‘‘There is no 
evidence that the defendant ever saw the note in 
question, or signed the name ‘Churchman’ to any 
paper, or ever adopted it or recognized it. The word 
‘Churchman,’ then, represents in this case no per- 
son, but a thing, and it is to be taken in its ordi- 
nary sense. The note was signed by the defendant 
as agent for a newspaper establishment known as 
‘The Churchman,’ and it is well settled in such 
case that the words are to be taken only as deseriptio 
personae, and that the person signing is alone liable. 
Whether parol evidence could have been received to 
charge the defendant on a note upon which his name 
nowhere appeared (11 Mass. 27; 10 Wend. 275), is 
not material, there being no such evidence in the 
case, and none having been offered.” 

In Haight v. Naylor, 5 Daly, 219, the head-note 
reads as follows: A draft drawn on A, ‘‘agent Co- 
operative Brush Co.,” and accepted by A, ‘‘ agent 
Co-operative Brush Co.,” does not (in the absence of 
any other facts) bind the company as acceptor of 
the draft. Robinson, J., in delivering the opinion of 
the court, said that there was no proof that A was 
authorized to bind the company by any such accept- 
ance, or that the consideration therefor was received 
by the company. Certainly, in the absence of such 
proof, the principal could not be held liable in any 
case, or under any circumstances. But the judge 
proceeds to say that the company could not be held 
liable upon the draft, because it did not, on the face 
of it, purport to be the acceptance of the company. 
‘*The instrument, on its face, in no way assumes to 
emanate from the company, or to have been given 
in the course of its dealings.” It is not necessary, 
in order to charge the principal, that ‘‘ the instru- 
ment must, on its face, purport to have been given 
in the course of its dealings,” but it is sufficient that 
it is executed in the name and as the act of the 
principal; the authority of the agent is a fact to be 
established by evidence aliunde. This case does not 
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decide any thing, and should not have been reported, 
for it is unworthy of preservation. 

There are numerous cases in which banks have 
been held liable upon bills of exchange, drawn, ac- 
cepted, or indorsed by their cashier, but the name 
of the bank has generally appeared upon the instru- 
ment. Although the courts have not, in these cases, 
excepted banks from the operation of the general 
rules applicable to corporations generally, but have 
determined their liability under the same rules ap- 
plicable to other corporations or persons, yet it seems 
that in consideration of the peculiar nature of such 
institutions, such an exception could properly be 
made, 

The reader is referred to the following cases in 
which banks have been held liable upon negotiable 
instruments executed by their cashier: Mechanic’s 
Bank v. Bank of Columbia, 5 Wheat. 326; Farmer's 
Bank v. Troy City Bank, 1 Doug. (Mich.), 507; Bank 
of Genesee v. Patchin Bank, 19 N. Y. 314; Safford 
v. Wyckoff, 1 Hill, 11; Bissell v. First National Bank, 
69 Penn. St. 415; Collins v. Johnson 16 Ga. 458. 

We wish to remark, that the rule excluding ex- 
trinsic evidence to charge the principal as a party 
to negotiable paper, except, of course, evidence to 
establish his identity, and the power of the agent, 
excludes not only oral testimony, but written evi- 
dence dehors the instrument. F. P. M. 


—_—_¢—__— 


EXEMPTION FROM TAXATION. 


5. Of corporations—In Connecticut by statute 
‘*the real estate of corporations above what may be 
required and used by them for the transaction of their 
appropriate business” is taxable in the town in 
which it is situated. A company had such wharves 
and docks as would accommodate its business when 
most abundant and pressing; they were not at all 
times in use by the company; to some extent they 
were used by vessels with freight, not intended for 
the railroad company, and in which it had no inter- 
est, and for which it charged wharfage. But such 
use was at times when they were not needed by the 
company for its own freight, and in subordination 
to the use of the company. The court held that 
such use did not render the property taxable as 
above what was needed for the appropriate business 
of the company. Osborne v. New York & New Ha- 
ven R. R. Co., 40 Conn. 498. This same company 
was authorized to run a line of steamboats in con- 
nection with its road. Instead of doing this, it 
made an arrangement with a steamboat company, to 
run its boats from their wharves, freight being way- 
billed through and divided in certain proportions, 
It was claimed that the whole wharf property of the 
company was liable to be taxed. The court was in- 
clined to think that this was an indirect mode of 
exercising the right conferred by the charter, but 
held that if the premises used by the steamboat 





company were liable, it did not render the whole 
wharf property liable to local taxation under the 
statute. An interesting question arises in the ex- 
emption of corporations from taxation, that is, 
whether corporations fulfilling the objects of their 
erection, may embark in other undertakings, how- 
ever various, if the object be to increase the profits 
of the corporation; the English courts hold that 
they cannot; contracts as to such matters are ultra 
vires, and cannot be enforced. The Hast Anglian 
Railway Co. v. The Eastern Company’s Railway Co., 
73 Eng. C. L. R. p. 775; The Mayor, etc., of Norwich 
v. The Norfolk Railway Oo., 82 id. 396. The rule in 
New Jersey is that whatever is not expressly granted, 
or necessarily implied, is impliedly forbidden, and 
exemptions do not apply to property used in such 
enterprises beyond the scope of their chartered pow- 
ers. State v. Elizabeth, 4 Zabr. 1038. A hotel on the 
line of a railroad has been claimed as exempt, on 
the ground that it is was a proper appurtenance to 
the road for the accommodation of its passengers; 
the claim was not allowed in that case, but the court 
say that there are circumstances in which a hotel 
might not only be convenient, but necessary to the 
purposes of the road, as for example on the Pacific 
road passing through the American Desert; here a 
hotel owned by the company, and operated for its 
benefit would come fairly within the rule. Guthrie 
v. Carroll, 34 Iowa, 108. We have heretofore seen that 
some of the States exempt the property of railroads 
from taxation because of its public character; on the 
the same principle many of the States hold, that 
property of the State is not liable to taxation, nor is 
property of a municipal corporation liable to taxa- 
tion for municipal purposes, Low v. Lewis, 46 Cal. 
549; Doyle v. Austin, 47 id. 353. Upon the plainest 
principles of political economy, no burden should 
be laid on the property of the State or any of its 
subdivisions, as the tax is for the support of the 
government; a tax on the property of the govern- 
ment gives it no additional revenue; it takes what 
it had before, its own revenue. Consequently no 
court in construing a tax law will so construe it as 
to make it apply to the property of the State or any 
of its subdivisions, but the State in its want of wis- 
dom may enact such laws, and if plain in their in- 
tent such laws would be valid. It is said that the 
exemption of public property is a question simply of 
policy. Higgins v. City of Chicago, 18 Ill. 276. 
True indeed, and upon the principles just enun- 
ciated so plain that a way-faring man though 
a fool need not err therein. As to the property of 
a municipal corporation, which is not held for pub- 
lic use, but which is held for profit or sale, perhaps 
such property may be liable to taxation for State 
purposes, Many of the courts hold that municipal 
corporations have a dual nature, one for public 
uses, or governmental purposes, the other of a pri- 
vate nature, similar to that of all individuals or pri- 
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vate corporations ; property held in the first character 
is not liable to be seized in execution for a debt of 
the corporation, while property held in the latter 
may. Sedgwick’s Const. & Stat. Law, 2d ed., p. 582 
n; Darlington v. Mayor of New York, 31 N. Y. 192-3. 
Where a statute exempted ‘‘all real estate of a 
city held for purposes connected with the works for 
supplying the city with water,” real estate acquired 
under this statute, for the purpose of constructing 
water-works for the city, although not in actual use 
for purpose of water supply was exempt; provided 
it is held in good faith, as being reasonably neces- 
sary to carry into effect the purposes of the act, not 
for the purposes of speculation or as a matter of 
mere incidental convenience. State v. Gaffney, 34 
N. J. L. (5 Vroom.) 131-133. An exemption of a 
corporation from all further tax in consideration of 
the payment of a special tax extends not only to the 
property of the corporation, but to the stock of the 
corporation in the hands of its stockholders, the 
stock represents and is the title to the property of the 
corporation. State v. Brannin, 3 Zabr. 484; State v. 
Powers, 4 id. 400; Bibb Co. v. Cent. R. R. & Bank 
0o., 40 Ga. 646. The reverse of the proposition is 
equally true, an exemption of the stock of a corpo- 
ration extends to all the property of the corporation ; 
capital stock exists only nominally, the money or the 
property it represents is the tangible realty; if the 
stock and the property 1t represents are both taxed, 
such taxation is double, and it will never be pre- 
sumed that the legislature intended such taxation 
unless it appears by clear and express words. Han- 
nibal & St. Jos. R. R. Co. v. Shacklett, 80 Mo. 580; 
Mayor, etc., of Balt. v. Balt. & Ohio R. R. Co. v. 
Gill, 289. The charter of a railroad provided that 
“the property of said company and the shares 
therein shall be exempt from any public charge or 
tax whatsoever,” it was held that this exemption ex- 
tended not only to the shares and the ordinary prop- 
erty of the company, but also to the franchise of 
the company, and a tax imposed upon the fran- 
chise was void. The franchise of a railroad is the 
privilege of running it and taking fare and freight; 
this is property of a valuable kind, and comes within 
the terms of the exemption. Wilmington Railroad 
v. Reid, 13 Wall. 264. The line of railroad be- 
tween Baltimore and Philadelphia, originally be- 
longed to several distinct corporations chartered by 
the States of Maryland and Delaware and Penn- 
sylvania; these were consolidated into one company, 
vested with ‘‘all the powers and privileges and ad- 
vantages then belonging to the former corpora- 
tions.” One of the original corporations was ex- 
empt from certain taxes, the new company claimed 
this exemption as one of the privileges acquired by 
it. But the court held that the privileges of the 


original corporations enjoyed by the new company, 
were to the extent of the road to which these privileges 
applied before the cession, that it was to stand in 





their place and enjoy the powers they had severally 
enjoyed in the portions of the road which they had 
owned respectively. Philadelphia & Wilmington R. 
R. Co. v. Maryland, 10 How. 376 (and U. 8. 425); 
Minot v. Philadelphia, Wilmington & Baltimore R. R. 
Co., 2 Abb. Cir. Ct. R. 323. So, where a railroad 
is granted an exemption from taxation for a limited 
period, is consolidated with another road, which 
becomes invested with all its property, rights and 
privileges, and the latter road before the cession 
had in its charter a perpetual exemption from taxa- 
tion, it was held that the limitation to the exemp- 
tion of the first road accompanied its property, and 
the perpetual exemption of the second road did not 
attach to it without express words, or necessary in- 
tendment to that effect. Tomlinson v. Branch, 15 
Wall. 460. But where a railroad was by its charter, 
in 1855, exempt from “all taxation during the con- 
tinuance of the present charter of the said com- 
pany,” a railroad which had been chartered in 1849, 
but had not built its road, was, in 1863, consoli- 
dated with the first road by an act which provided 
that ‘‘all the powers, rights and privileges granted 
by the charter of the first road, should be granted 
to the second road,” it was held that the property 
of the second was made by the act of 1863 exempt 
from taxation. JZumphrey v. Pegues, 16 Wall. 244. 
This case was not a consolidation of roads, each of 
which had certain property and privileges attached 
thereto, which passed to the new company, but it 
was an amendment of the charter of a road, by 
vesting in it the powers and privileges grantéd to 
another road, where neither of the roads had been 
built, and may come within the proviso to the pre- 
vious cases, of a grant of the privilege of exemp- 
tion by express words, or necessary intendment. 
The principle which is universally applied in the 
construction of statutes, to ascertain if possible the 
intention of the legislature, solves many of the 
questions relating to exemptions. The legislature, 
in chartering a railroad, imposed a specific tax in 
lieu of all other taxes, reserving the right to alter or 
repeal the charter. Subsequently by the act of 
1862 all corporations, except those which “by vir- 
tue of an irrepealable contract in their charters, or 
other contracts with the State are expressly exempt 
from taxation,” were to be assessed as other corpo- 
rations and individuals. The railroad claimed to 
be exempt, but they were held liable; the words or 
other contracts with the State, do not refer to contracts 
which are repealable, and there can be no irrepeala- 
ble contract in a charter subject to alteration and 
amendment. Statev. Miller, 30 N. J. L. (1 Vroom.) 
368; affirmed in State ex rel. v. Mayor of Jersey City, 
31 id. 565. In 1866 the tax law was amended soas 
to read except ‘‘ banking institutions, and except 
those which by virtue of any contract in their charters, 
or other contracts with this State are expressly exemp- 
ted from taxation.” The same railroad under this 


























THE ALBANY LAW JOURNAL. 


347 








act claimed exemption under their charter, and it 
was held that the specified mode of taxation in the 
charter is in lieu of all other taxes. Douglass v. The 
State, 34 N. J. L. (5 Vroom.) 485. Bealy, J. ‘In 
strictness the defendants have no contract with the 
State exempting them from taxation, but the ques- 
tion is one of interest. Under the act of 1862, it 
was held in State v. Miller, that those exempt were 
those only who held irrepealable contracts — the 
legislature in the act of 1866, leaves out the word 
‘ irrepealable,’ showing an intention to extend the 
exemption.” 

3. When exemption extends to county and city taxa- 
tion.— The question arises frequently whether an 
exemption from taxation in the charter extends to 
city and county taxation, or only to taxation for 
State revenue. Where by its charter a corporation 
pays a specific tax with provision that no further 
tax shall be imposed on the said company, or that 
all its property shall be exempt from taxation, it 
cannot be taxed by either cities or counties for its 
property. Gardner v. The State, 1 New Jersey, 557; 
Farmers’ Bank v. Commonwealth, 6 Bush. (Ky.) 127. 
The charter of a railroad provided that ‘‘no tax by 
or under authority of this State, shall be imposed 
upon any property purchased held or owned by said 
company for the purposes of their charters, except 
the one and one-half percentum on the cost of the 
road required to be paid in lieu of all other taxes.” 
The road owned a parcel of land adjacent to the 
depot grounds of the company at Hoboken, which 
was purchased to obtain increased accommodations 
for their passengers and for coal. The track had 
been reclaimed from overflow, the part reclaimed 
and capable of use was used for tracks and slidings 
and other purposes connected with the business of 
the company. These lands were held exempt from 
taxation by the city in which they were located. 
State ex rel. Morris & Essex R. R. Co. v. Haight, 35 
N. J. L. (6 Vroom.) 40. On the other hand where 
the charter provides for a report to the auditor of 
the State of the amount of business done, upon 
which a tax of a certain percentum is to be paid 
the State, and the road is exempt from taxation for 
five years, it was held not to apply to county taxes, 
upon the well-recognized principle that exemption 
cannot be implied, it must be express, and upon a 
consideration deemed to be a part of the value of 
the grant or charter. State v. Dulle, 48 Mo. 282; 
affirmed, Lionberger v. Rouse, 48 id. So, when a tax 
law required railroads to make reports to auditor 
and pay a certain amount for every passenger trans- 
ported, with this proviso: ‘‘ Every railroad paying 
such tax shall not be assessed with any tax on its 
lands, buildings or equipments.” The city of Alex- 


andria claimed the right to tax this road for its real 
estate in the city and its rolling stock. It was held 
liable to the tax; it was said that the intention of 
the legislature, was merely to substitute the new 





mode of taxation regulated by the number of pas- 
sengers in lieu of the old mode of taxation, and not 
to exempt the road from any thing except the old 
tax for which this was a substitute. If the inten- 
tion were to exempt from taxation entirely it must 
be shown by plain words, not by presumption. 
Orange & A. R. R. Co. v. City Council of A., 17 


Gratt. 176. W. H. B. 
a 


THE EXTRADITION OF CRIMINALS— AN IM- 
PORTANT POINT ON INTERNATIONAL LAW. 


N English contemporary makes the following just 

observations in the refusal to surrender crim- 

inals without guarantees that they shall only be tried 
or prosecuted for the offense charged: ° 

The United States tribunals have, bya preponder- 
ance of authorities -- though Chancellor Kent is among 
the minority — declared against the general obligation 
of extradition, and not long after the recognition of 
independence, Jefferson emphatically repelled a claim 
unsupported by special stipulation. * * This doctrine 
was so firmly held that, before the emancipation of 
the southern slaves, the extradition clause of the 
American Constitution — more binding of course be- 
tween the several States of the Union than any inter- 
national compact — was often set aside. ‘‘ Demands,” 
Mr. Dana tells us, ‘‘ were sometimes made on a free 
State for surrender on charge of larceny of a colored 
man, who had fled from slavery —the charge being, 
perhaps, of stealing a horse with which he had made 
his escape, and the free States have refused the sur- 
render when satisfied the real object was to reduce 
the man to slavery.”’ 

Such being the attitude of the United States govern- 
ment, and of the American sentiment, generally, 
toward the claims of foreign nations, and even of con- 
federated communities, we have the greater reason to 
be astonished at the tone taken by the State Depart- 
ment at Washington, in the negotiations respecting 
the surrender of Winslow, the Boston forger. It is 
believed by our government, and indeed it is not 
denied by the American government, that if Wins- 
low’s extradition be granted on the forgery charge, 
he will be placed on his trial before the American 
Courts on another charge, not being one of those in- 
cluded in the treaty of 1842, which regulates the re- 
ciprocal rights and duties of the United Kingdom and 
the United States in respect of the surrender of crim- 
inals. The reason, of course, is obvious. It may be 
easy enough to establish such a prima facie case before 
an English magistrate as would secure an order for ex- 
tradition, but it may be a very different thing to se- 
cure a conviction before a tribunal in the States, 
though a minor indictment may be comparatively 
clear of difficulties. * * * Instead, however, of 
entering into negotiations for the amendment of ex- 
isting treaties in this direction, the government of this 
country was satisfied with the passing of the Extradi- 
tion Act of 1870, in which was inserted a provision 
that “a fugitive criminal shall not be surrendered to 
a foreign State unless provision is made by the law of 
that State, or by arrangement, that the fugitive crim- 
inal shall not, until he has been restored or had an 
opportunity of returning to her Majesty’s dominions, 
be detained or tried in that foreign State for any 
offense committed prior to his surrender, other than 
the extradition crime proved by the facts on which the 
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surrender is grounded.’”’ In accordance with the law 
thus laid down, our government now declines to assent 
to the demand of the United States for Winslow’s ex- 
tradition, unless a promise be given that Winslow 
will not be put upon his trial on any other charge than 
that of forgery. And this promise Mr. Fish as firmly 
refuses to give. He takes his stand, he says, upon the 
treaty of 1842, and will not consent to take cognizance 
of the act of 1870, which is a mere municipal law of 
the United Kingdom. 

This is, no doubt, correct in a certain sense, and it 
ought to have been taken into consideration when we 
endeavored to alter the law, that we were creating an 
anomalous state of things by leaving the treaties un- 
altered. But the American government must remem- 
ber that upon its own principles, and in accordance 
with jts own practice the right of extradition, even 
when established by treaty, is subject to limitations 
flowing from general policy. There are many well- 
known Fenians and Communists, against whom a 
prima facie case of murder or attempted murder could 
be made out, yet their offenses come plainly within 
the political category, and as political criminals they 
would be regarded by the Washington government if 
England or France were to ask for their surrender. It 
is not easy, therefore, for the United States to insist 
on the inexorable interpretation of the treaty of 1842; 
and whatever difficulty Mr. Fish may find in reconcil- 
ing the competing pretensions of the American execu- 
tive and the American judiciary, we trust his objec- 
tions are merely intended to lead up to a negotiation 
for the amendment of the treaty, a work that ought 
to have been taken in hand long ago. 


—>__—_ 


LAW OF WATERS—DUTY TO REPAIR 
SEA-WALL FOR BENEFIT OF AD- 
JOINING PROPRIETOR. 


COURT OF QUEEN’S BENCH. 


Hupson v. TABOR. 


The owner of a sea-wall is not bound to repair it for the 
benefit of his neighbor. 

The plaintiff's and defendant’s lands adjoined, and front a 
creek communicating with the sea. Both the plaintiff 
and defendant, and all proprietors of lands similarly 
situated, had been long accustomed to repair a sea-wall, 
which was necessary to keep out the sea, and which 
had been maintained within legal memory. The sea- 
wall subsided from time to time, and as it did so the 
respective frontages had been in the habit of raising it 
to the normal height. During an extraordinary high 
tide the sea flowed over the defendant’s wall, and 
thereby damaged the lands of the plaintiff. The jury 
found that this was owing to the negligence of the de- 
fendant, and returned a verdict for the plaintiff. Held, 
that the defendant was not bound, either by common 
law or prescription, to repair his wall for the protec- 
tion of the plaintiff, and a rule to enter a verdict for 
the defendant made absolute. 


‘MHIS was an action to recover damges for the non- 
repair of a sea-wall. The facts and arguments suffi- 
ciently appear from the judgment. 

A verdict having been entered for the plaintiff at 
the trial before Denman, J., at the Chelmsford Spring 
Assizes, 1875, a rule was afterward obtained, pur- 
suant to leave reserved, to enter the verdict for the 
defendant. 

Thesiger, Q. C., and F. M. White, for the plaintiff, 
showed cause. 

Day, Q. C., Philbrick, Q. C., and H. C. Bennett, for 
the defendant, supported the rule. 

The following authorities were referred to in addi- 
tion to those cited in the judgment: Henley v. The 


THE 





Mayor of Lyme, 5 Bing. 91; aff. by Exch. Ch.,3 B. & 
Ad. 77; aff. by House of Lords, 1 B. N. C. 222; Mayor 
of Lynn v. Turner, Coop. 86; R. v. Leigh, 10 A. & E. 
398; R. v. The Commissioners of Sewers for the Western 
Division of Somerset, 8 T. R. 312; R. v. The Commis- 
sioners of Sewers for Essex, 1 B. & C. 477; Chitty’s 
General Practice of the Law, vol. 1, p. 37; and Henley v. 
The Mayor of Lyme was mainly relied on for the plain- 
tiff. Cur. adv. vult. 

January 18, 1876.—The written judgment of the 
court (Cockburn, C. J., and Mellor and Quain, JJ.) 
was delivered as follows: The facts of this case, so far 
as is necessary to our decision, lie in a narrow com- 
pass. The plaintiff is the occupier, and the defendant 
the proprietor, of adjoining lands fronting to a creek 
communicating with the sea, and in which the tide 
flows and reflows. To prevent the water at high tide 
from overflowing and inundating the lands, it is nec- 
essary that each proprietor having land fronting the 
creek should maintain a sea bank or wall to keep out 
the sea, and there is no doubt that such a sea-wall has 
been maintained upon this creek and other creeks in 
the neighborhood time out of mind. It appears that 
these walls, from the tread of cattle and of persons 
passing along them, or from other causes, have a ten- 
dency gradually to subside sometimes to the extent of 
from two inches to three inches in a year, and it be- 
comes necessary from time to time to raise them to 
the proper height by placing fresh material on the top, 
or, as it is called, ‘‘topping’’ them. According to the 
evidence, the usual course has been, whenever a tide 
was found to rise at any part to the level of the top of 
the wall, or within a few inches of it, for the pro- 
prietor to proceed to ‘‘top”’ the wall to the height of 
15 in. or more. On the 20th March, 1874, an extra- 
ordinarily high tide occurred, the water flowed over the 
defendant’s wall, aud spread, not only over his land, 
but also over the land of the plaintiff, part of which 
was on a lower level than that of the defendant, doing 
very considerable damage. And it is to recover com- 
pensation for the damage thus occasioned that this ac- 
tion is brought. We must take it upon the finding of 
the jury, with which we see no reason to quarrel, that 
the defendant had neglected to keep his wall to the 
proper level, and that through his default in this re- 
spect the mischief was caused. Hereupon arises the 
question, whether the defendant was bound to main- 
tain the wall, not only for his own protection, but also 
for that of the owners of the adjoining lands, upon 
the answer to which depends, of course, the question 
of his liability in the present action. The grounds on 
which the liability of the defendant is sought to be 
established are —first, prescription; secondly, the al- 
leged liability at common law of every owner of land 
fronting the sea, or any estuary or creek liable to be 
flooded by the sea, to maintain a sea-wall for the pur- 
pose of keeping out the sea water from the adjoining 
lands. That an owner of land fronting the sea may be 
bound by prescription to maintain a bank or wall to 
keep out the sea water for the protection of the owner 
of the adjoining land, is abundantly shown by the au- 
thorities cited in the course of the argument, but 
whether such a prescriptive obligation exists on the 
part of a frontager to maintain the sea-wall for the 
protection of the adjoining owners as is here con- 
tended for, must, of course, depend on the evidence 
adduced in the cause, and we are called upon to say 
whether there is sufficient evidence to warrant the 
finding of this issue for the plaintiff. Now, the evi- 
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dence amounts to no more than this—namely, that 
each frontager has always maintained the wall in front 
of his own land, while no one has thought it necessary 
to protect himself against the possible consequences 
of the neighbor’s neglect, by erecting a bank or wall 
to keep out the water which might come to him from 
the neighbor’s land if the latter neglected to main- 
tain the wall, and his land became flooded in conse- 
quence. In our opinion, this evidence, when taken 
in connection with the fact that what each owner has 
done has been no more than was necessary for his own 
protection, or than what he would have done along 
the whole of the shore had he been the owner of the 
whole of the land fronting the water in question, is 
insufficient to support the alleged prescription. The 
case is manifestly very different from what it would 
have been if the wall maintained by the defendant 
had been on the plaintiff’s land instead of his own. 
The fact that something which a man does for his own 
benefit may accidentally benefit his neighbor, is not, 
we think, sufficient to warrant the inference that he 
has bound himself to continue to do the thing in 
question, so as to render him liable in damages if he 
omits to doit. In the absence of all other evidence 
of liability, it appears to us more reasonable to refer 
what has been done to a regard to the proprietor’s 
own interest, than to any obligation he has taken on 
himself toward another. Nor will the length of time 
during which the given state of things may have con- 
tinued, add any thing to the force of the reasoning. 
The motive for maintaining the wall remaining the 
same throughout will equally account for the fact, and 
rebut the presumption of prescriptive liability which 
might otherwise arise. It is said, indeed, that as it 
was for the common benefit of all that each owner 
should make good and maintain the wall fronting his 
own land, that so the water might be kept out from the 
lands of all, it is reasonable to infer that from early 
times an arrangement had been come to by all that 
each man should make and maintain his wall for the 
common benefit of all; and that out of this compact, 
acted upon and matured by time, the presumption in 
question has arisen. But the assumption here made, 
though it might well explain the prescription, if there 
were any evidence of the latter, is altogether specula- 
tive, and it is further to be observed that doubt arises 
of the existence of the prescription of which the 
proof appears to us to fail. If, indeed, there was any 
evidence of the claim of one owner to have the wall of 
another kept up for his benefit having been granted 
adversely, and of such claim having been acquiesced 
in and submitted to, the case would be different, but 
no such evidence was offered. And though it is true 
that each owner has always had the benefit resulting 
from the wall of his neighbor, the presumption of an 
easement having been acquired which otherwise might 
thence arise becomes neutralized by the opposite pre- 
sumption that the wall which was absolutely essential 
to the safety of the owner maintaining it, was kept up 
by the latter with a view to his own immediate inter- 
est alone. Nor does it appear to us that the omission 
of the frontage owners to adopt measures to protect 
themselves against the possible consequences of the 
neglect of their neighbors to keep up their walls adds 
materially to the strength of the argument in favor 
of prescription, the probability being that each owner 
has naturally relied on his neighbor doing that which 
their own interest and a regard to the safety of their 
own property obviously required. Under these cir- 





cumstances it appears to us that the facts do not war- 
rant the inference of a prescriptive obligation to keep 
up the wall for the benefit of the adjoining occupiers. 
But it is said that independently of prescription every 
owner of land fronting the sea, and liable to be over- 
flowed by it, is at common law bound to keep out the 
sea for the protection of the adjoining owners as well 
as his own, and the matter being one of public concern, 
liable to make good any damage which may arise to 
them from his neglect to fulfill this obligation. But 
for this position no sufficient authority is, as it appears 
to us, to be found. The case from the Year Book, 18 
Edw. III, cited in the argument before us, does not 
establish the liability at common law contended for. 
For although in the reference to that case in Keigh- 
ley’s Case, 10 Rep. 139, Lord Coke adds that the reason 
of the decision in favor of the plaintiff that the de- 
fendant should make good the wall ‘‘ was pro bono 
publico, for salvus populi est suprema lex ;’’ when the 
report in the Year Book comes to be looked at it will 
be found that the case turned on whether there was 
an obligation to repair by prescription, the issue being 
expressly stated to have been whether the tenants of 
the land had not repaired de tout temps, and it was 
found for the plaintiff. The case is, therefore, no au- 
thority for saying that independently of the prescrip- 
tion the defendant would have been liable merely as 
being a frontager to the sea. Callis (p. 115), indeed, 
speaks of “frontage’’ as a ground of liability, but his 
language is vague, and his only authority is a case from 
the Liber Assisarum, in the 37th Edw. III. After 
describing what he meant by frontage, he says: ‘*‘ And 
in 37 Lib. Assis. Pl. 10, it seems that the frontagers 
are bound to the repairs; and in 8 Hen. VII, he, whose 
grounds are next adjoining to a highway, is bound to 
repair the same, and by these cases there is no differ- 
ence touching repairs of the high streams and high- 
ways in my opinion.’’ He then goes on to say: ‘‘The 
ownership of a bauk, wall, or other defense, is a suffi- 
cient warrant to impose the charge of the repairs 
thereof upon him without being tied thereto by pre- 
scription, as appears in 8 Hen. VII, fol. 5, and it stands 
with reason that every man should be bound to repair 
his own; and the consideration is also moving, for 
that his grounds which lie nearest the waters are soon- 
est subject to drowning, and if any increase be upon 
the small rivers it falls to his share.’’ This reasoning 
is far from conclusive, and the case in the 37 Lib. Assis. 
falls very far short of showing that the defendants in 
the case reported were liable to repair as frontagers. 
A commission had issued to inquire concerning a 
stream or watercourse. The word in the report is 
‘“*kwal,’’ which word, according to Du Cange, has a 
further meaning, that of a river bank or shore, and 
that of a stream or water course. The context shows 
clearly that the word is used in the latter sense, for it 
goes on to state that the stream had become stopped, 
to the nuisance of the neighborhood, and by whom the 
commissioners were to inquire, and through whose 
fault the stoppage was occasioned; and upon inquisi- 
tion held the finding was that the stoppage was caused 
by the watercourse not having been cleaned out since 
the plague; and it had not been cleaned out within 
time of memory, and that there was no one who of 
right ought to clean it out. But the inquisition fur- 
ther found that the Abbot of D. had the lordship of 
one-half of the water, and the Earl of H. that of the 
other, and that they had a piscary therein, and that 
four townships (naming them) had a right of passage 
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through the river as their easement. And this in- 
quisition being brought into the King’s Bench, and a 
writ having been issued to bring the abbot and earl 
and the four townships before the court to show cause 
why they did not clean out the watercourse, the abbot 
and earl submitted that they ought not to be charged 
therewith, as it had been expressly found that no one 
was bound to repair it; or if any one was bound, it 
should be the townships which had a common passage 
along the water. But Green, J., answers: ‘‘ You do 
not deny that you have the piscary, and if it had been 
that the townships had not a passage through the river, 
surely you two should be charged with the whole duty 
of cleaning out the watercourse;’’ so that it would 
seem that, while by reason of their right of passage 
the townships were liable to contribute their share, 
the abbot and the earl were held liable on account of 
their ownership in the water and their right of pis- 
cary in the water. There is nothing to show that they 
were deemed liable on account of their having land 
fronting the water, or, indeed, that such was the case; 
nor does it appear that the subject-matter of the in- 
quiry was a wall or bank fronting a river. The case is, 
therefore, no authority for the position that the owner 
of a wall fronting the sea ora tidal river is liable at 
common law to repair. When the case in 8 Hen. 7 
comes to be looked at it amounts only to this, that he 
who has a ditch adjoining a high road is bound to keep 
the ditch in a proper condition to prevent its overflow- 
ing the road and causing a nuisance—a case by no 
means analogous to the present. Callis, it is true, 
shows, also supported herein by the authority of Lord 
Coke, in the case of The Isle of Ely, 10 Rep. 505, that 
from a very early period, and prior to any of the stat- 
utes of sewers, the King, who, by the prerogative of 
the crown, had power to see to the defenses of the 
realm, issued, on more than one occasion, commis- 
sions to inquire into the state of the sea-walls and 
other defenses against the sea in particular districts, 
and where such sea-walls or other works were found 
defective, to order their repair, and to make ordin- 
ances for their future maintenance, assessing to the 
expense of the work not only to the party to whom 
the land fronting the sea belonged, but all who de- 
rived benefit from the work. The forms of such com- 
missions are to be found in Fitz. Nat. Brev. 113. The 
statutes relating to sewers, and authorizing the issu- 
ing of such commission, beginning with the 6 Hen. 8, 
c. 5, were in fact only confirmatory of the common 
law, except in so far as they enlarged the powers of 
the commissioners who were empowered by them to 
order the construction of new works, as well as the 
repair of ancient ones. Under these commissions 
every one is to contribute who may receive benefit or 
suffer loss—obviously a very different thing from 
throwing the whole burden on the frontages, and 
making him liable for all the damage that may result 
from his omission to keep up the sea-wall. The equit- 
able principle on which the assessment, under such a 
commission is based, is in itself a strong argument 
against the position that the frontager is liable at 
common law. He may have only a narrow strip of 


land of comparatively little value, while behind him 
may be a proprietor having much more land, and of 
greater value, lying on the same or on a lower level, 
and liable to be overflowed if the sea-wall is imperfect. 
It is obvious that the last owner ought, to some ex- 
tent at least, to bear his share of the cost of maintain- 
ing the defenses against the sea. We think, there- 





fore, that the fact that the owuer of land fronting the 
sea might be made liable under a commission issued 
by virtue of the king’s prerogative by no means tends 
to show that, independently of a royal commission, 
such liability existed at common law, and we see noth- 
ing to warrant our holding it to exist. The proper 
remedy in such a case as this is to procure the issuing 
of a commission, in which, by an equitable adjust- 
ment, the interests of all parties may be secured. Our 
judgment will, therefore, be for the defendant. Rule 
absolute. 

Solicitor for the plaintiff, J. Hudson. 

Solicitors for the defendant, Beaumont and Warren. 


——— 


NEGOTIABILITY OF COUPONS—DAYS OF 
GRACE— BONA FIDE HOLDER. 


NEW YORK COURT OF APPEALS — APRIL 18, 1876. 
EVERTSON Vv. NATIONAL BANK OF NEWPORT, appel- 
lant. 


The coupons of railroad bonds were made “ payable to 
bearer.”’ Held, that they were negotiable and entitled 
to all the incidents of negotiable paper, such as days 
of grace ; also, that a bona fide purchaser after the cou- 
pous were due, but before the days of grace had ex- 

ired was entitled to recover, although the coupons had 
een stolen. 

A coupon of arailroad bond bearing the words “ interest 
warrant for thirty-five dollars and payable at a particu- 
lar place, but not made payable to any person, or his 
order, or to bearer, is not negotiable; and a purchaser 
for value and without notice does not obtain title from 
one who has stolen such coupons. 


CTION to recover upon coupons of certain railroad 

bonds. The Indianapolis, Bloomington and 

Western Railway Company issued bonds with coupons 
in these words : 

**$35. The Indianapolis, Bloomington (835) and 
Western Railway Company will pay the bearer, at its 
agency in the city of New York, thirty-five dollars in 
gold coin on the first day of April, 1871, for semi- 
annually interest on bond No. 

“A. P. Lewts, Secretary.”’ 





There were other bonds issued by the Danville, Ur- 
bana, Bloomington and Pekin Railroad Company with 
coupons in the following form: 

“$35. Interest warrant for thirty-five ($35) dollars 
upon bond No. — of the Danville, Urbana, Blooming- 
ton and Pekin Railroad Company, payable in gold 
coin, at the office of the Farmers’ Loan and Trust 
Company in the city of New York, April 1, 1871. 

“W. J. ERMENTROUT, Secrelary.”’ 

These coupons were detached and were stolen. They 
were purchased by the plaintiff in the usual course of 
business on April 3, 1871, without knowledge or notice 
that the same or any of them had been stolen, or that 
they were not the property of the seller. Judgment 
for plaintiff for the amount of the coupons was af- 
firmed at general term. 


ALLEN, J. But two questions are presented upon 
this appeal: first, whether the instruments which 
are the subjects of the controversy are negotiable 
promises for the payment of money, and therefore 
subject to the same rules as bank bills or other nego- 
tiable instruments, so that one who acquires title in 
the usual course of business and in good faith, al- 
though from one who has obtained them feloniously, 
may withhold them from the true owner; and sec- 
ondly, whether they were dishonored at the time of 
the purchase of them by the plaintiff. 

The rule of caveat emptor does not apply to negotia- 
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ble instruments payable in money and to the bearer; 
and a purchaser in good faith from one who has stolen 
them acquires a valid title. Spooner v. Holmes, 102 
Mass. 503; Birdsall v. Russell, 29 N. Y. 220. The cou- 
pcos of the Indianopolis, Bloomington and Western 
Railway Company are in terms distinct promises to 
pay the bearer the amount specified therein at a day 
and place named, and are within the authorities prom- 
issory notes for the payment of money to the holder 
and transferable by delivery, although detached from 
the bonds to which they refer. The fact that they are 
declared to be for interest upon bonds specified by 
their numbers does not destroy their negotiability 
when separated from the bond, or impair the title of 
one purchasing from another without production of 
the bond. The bonds, themselves, although under the 
seal of the company, are negotiable instruments within 
the repeated decisions of courts and judges. White 
v. V. & M. R. R. Co., 21 How. (U. 8.) 575; Gelpeke v. 
Dubuque, 1 Wall. 175; Clark v. Iowa City, 20 id. 583; 
Brainard vy. N. Y. & HarlenwR. R. Co., 25 N. Y. 496; 
Dinsmore v. Duncan, 57 id. 573; Haven v. Grand June. 
R. R. & Depot Co., 109 Mass. 88. The cases of Myers 
v. York & Cumberland R. R. Co., 48 Me. 232, and Jack- 
son v. The Same, 48 id. 147, holding somewhat different 
doctrines, cannot be regarded as authority. 

The coupons of the Danville, Urbana, Bloomington 
and Pekin Railroad Company, termed upon their face, 
‘* Interest warrants,’’ are in somewhat different form. 
Whether they are within that description of property 
to which a title may be acquired by a bona fide trans- 
ferree for value, notwithstanding a defect of title in 
the transferrer, depends upon their negotiability. If 
they are not negotiable instruments, and as such repre- 
sentatives of money, the plaintiff acquired no better 
title than the party from whom he purchased them 
had; i. e., he took them subject to all defects of his 
title and subject to the claimsof the true owner. The in- 
struments are not upon their face negotiable; they are 
not payable to any person by name, or his order, or to 
the bearer, or to the order of a fictitious person. In 
all the cases to which reference has already been made, 
the coupons contained distinct promises to pay the 
bearer the sums named therein at a time and place 
specified. They were perfect negotiable instruments, 
independent of the bond from which they had been 
severed, and were not only negotiable within the stat- 
utes upon that subject and the law merchant, but 
were intended by the parties to be negotiable. The 
negotiability of instruments depends somewhat upon 
statute. The statute of this State (1 R. S. 768) em- 
bodies substantially the law as understood at the time, 
and declares what instruments shall be negotiable. 
To bring an instrument within this statute, there must 
be a promise to pay to the order of the maker, or some 
other person or his order, or the order of a fictitious 
person, or to the bearer, a sum certain absolutely. 
Whether the parties to an instrument can give it a 
negotiable character with all the incidents pertaining 
to negotiable paper when it is not in terms within the 
class of instruments known to the law as negotiable, 
may be questionable. Crouch vy. Credit Foncier of Eng- 


land, L. R., 8 Q. B. 374. 

It is for the intreest of corporations issuing bonds 
for the payment of money that they should be nego- 
tiable, and they are ordinarily made so upon their 
face; and such bonds, as well as the coupons attached 
thereto, have been held negotiable when payable to 
bearer, but for the reason that they are promises to 





pay money in the form which by the law merchant 
would make them negotiable as representatives of 
money, the same as ordinary commercial instruments. 
In re Imperial Land Co. of Marseilles, L. R., 11 Eq. 
Cas. 478. While it may be for the interest of the com- 
pany issuing bonds with a view to their ready negotia- 
tion, that they should be negotiable by delivery, there 
may not be the same reasons for making the coupons 
for the installments of interest negotiable when de- 
tached from the bonds. The object of the interest 
warrants before us may be fully accomplished by re- 
garding them as authority to the financial agent of the 
company to pay the amount named therein upon pre- 
sentation, although detached from the bonds. It is 
possible that as between such agent and the debtor 
corporation the possession and presentment of the in- 
terest warrants at maturity would be evidence of an 
authority to receive the money by the person present- 
ing it, even as against the true owner. Butif this be 
conceded, it does not make them negotiable as be- 
tween third persons. In this, as in other contracts, 
its negotiability depends upon its terms, and the rule 
is, with certain exceptions, not applicable to this case, 
that in instruments for the payment of money if no 
one be designed as payee, either by name or as bearer, 
the instrument is not a promissory note. If these 
warrants are not promissory notes they are not nego- 
tiable. They are neither checks nor bills of exchange. 
1 Parsons on Bills, 33, and note; Brown v. Gilman, 13 
Mass. 158; Gibson v. Minat, 1 H. Bl. 569; Douglas v. 
Wilkison, 6 Wend. 637; Walrad v. Petrie, 4 id. 575. 
In the latter case Judge Marcy was inclined to sustain 
the action upon the instrument as a promissory note, 
but was reluctant to establish a different rule here 
from that which seemed to prevail in England, re- 
garding it as important that the statutes, which were 
alike in both countries as to negotiable paper, should 
receive the same construction and be applied in the 
same manner. In a case like the present it would be 
unwise, in deference to any supposed intent of the 
parties or public convenience, to depart from the or- 
dinary rules of construction and give a different effect 
to different contracts, the same in form and substance. 
Checks payable to ‘‘ the order of bills payable,”’ or to 
something impersonal in its character, are regarded as 
payable to the order of a fictitious person, and there- 
fore within the statute payable to the bearer, and bills 
and notes payable to the order of one not named, but 
beiug capable of being ascertained, have been also held 
negotiable within the statute. Willits v. The Phoenix 
Bank, 2 Duer, 121; Stevens v. Strang, 2 Sandf. 8. C. R. 
138; United State v. White, 2 Hill, 59. An instrument 
payable ‘‘to the estate of M. L., deceased,” is held 
not to be a promissory note. Lyon v. Marshall, 11 
Barb. 241. In Partridge v. The Bank of England, 9 Q. 
B. 396, dividend warrants in the form of checks paya- 
ble to a particular person, without words making 
them transferable, were held not transferable by the 
law merchant. Two cases are relied upon ®y the 
learned counsel for the respondent in support of his 
position, that these interest warrants were negotiable 
and within the protection accorded by the law mer- 
chant to negotiable paper. Smith v. Clark Co., 54 Mo. 
58; McCoy v. Washington Co., 3 Wall., Jr., 381. In 
the case first cited, the principal and the only question 
really considered by the court was as to the power of 
the county to issue the bonds. The only notice taken 
by the court of the point now made, was in the re- 
mark that the question was settled by the case referred 
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to reported in 3 Wall., Jr. That case involved other 
questions, and this was only incidentally made and 
was wholly immaterial for the reason that the party 
claiming to recover upon the coupons produced the 
bonds upon the trial. Judge Grier, in his instructions 
to the jury, charged them that the possession of the 
coupons was prima facie evidence of ownership of the 
bond. The contract embodied in these interest war- 
rants, so faras any contract can be implied, cannot, 
upon principle or within any well-considered author- 
ity, be made an exception to the general rules by which 
the negotiability of promises for the payment of 
money is determined. There is no usage or custom 
proved that would give these warrants a negotiable 
character, even if custom and usage so recent as one 
applicable to these instruments would be, could change 
their legal effect. The plaintiff, therefore, acquired no 
better title to them than his vendor had and could 
convey, and the transaction was the same in legal 
effect as the purchase of any article of merchandise 
from one having no title or authority to sell. 

The coupons of the Indianapolis, Bloomington and 
Western Railway Company, being promissory notes, 
they necessarily had all the characteristics of such in- 
struments, and were entitled to the benefit of the 
days of grace allowable on bills and notes payable at a 
given day or on time. Having every other quality, 
they cannot be excepted from the general rule which 
by commercial usage, sanctioned by law, is applied to 
every instrument negotiable in its character coming 
within the ordinary definition of bills of exchange or 
promissory notes. Story on Bills, § 342; Story on 
Prom. Notes, § 215; Hodges v. Shuler, supra. In the 
case last cited, the bond itself, tv which interest war- 
rants had been attached, was presented at maturity 
on the third day of grace, at the place of payment, 
and, upon payment being refused, the defendants, as 
indorsers, were notified of the dishonor, and the court 
held that they were properly charged, all the judges 
agreeing that the instrument in suit was a promissory 
note. It does not seem to have been doubted that 
being a promissory note, although something more, it 
was within the rule allowing days of grace to commer- 
cial instruments of that character. If the coupons 
were not for the purposes of days of grace, as well as 
for other purposes, promissory notes, but were payable 
at a day certain without grace, then at the time of the 
purchase by the plaintiff they were overdue and the 
holder conveyed no better title to the plaintiff than he 
had himself. Chester v. Dow, 41 N.Y. 279. It is 
probably true that they are regarded and treated as 
well by promisor as promisee, as payable at the day 
and paid as if in terms payable without grace; but 
this cannot destroy the character or change the legal 
effect of the instruments, the interpretation of which 
is for the courts. It is only as negotiable commercial 
paper that the plaintiff, as a bona fide purchaser, could 
acquire a good title to the coupons from one having no 
title thereto, and he can only acquire such title by a 
purchase under the same circumstances that would 
give him a title to other commercial paper, and if there 
were no days of grace for the payment of these cou- 
pons they could not be transferred so as to give a 
good title. Upon the findings the plaintiff acquired a 
good title to the ten coupons, but for the error as to 
the other coupons the judgment must be reversed. 

The judgment must be reversed and a new trial 
granted. 

All concur; Earl, J., not sitting. 





UNITED STATES SUPREME COURT AB- 
STRACTS. 


CONTRACT. 


Postal contract: department advertisement.— No. 937. 
Garfield v. The United States. Appeal from the Court 
of Claims.—It is here held that a proposal or bid 
made in pursuance of a department advertisement, 
and its acceptance by the department, creates a con- 
tract of the same force and effect as if a formal con- 
tract had been written out and signed by the parties. 
The Court of Claims, however, held that the contract 
in this case was invalid because a schedule of time was 
not given in the department notice. It is here said 
that the distance being given, the number of trips per 
month to be made and the time of arrival and depart- 
ure given, the notice was sufficient to sustain a postal 
contract, and it was valid. Reversed. Mr. Justice 
Hunt delivered the opinion. 


CRIMINAL LAW. 

Reward for making arrest.— No. 223. Shuey, execu- 
tor of St. Marie, v. The United States. Appeal from 
the Court of Claims.—In this case the court agree 
with the Court of Claims that the claim of St. Marie 
for an additional $15,000 for services in apprehending 
Surratt, was net such as to entitle him to the reward 
offered for his apprehension. The giving of the in- 
formation which led to the arrest, say the court, and 
the act of making it, are distinct things, and were so 
recognized in the proclamation offering the reward. 
As St. Marie did not make the arrest there was no con- 
tract between him and the government as to the reward. 
Besides, the offer of the reward was withdrawn by an 
order of revocation five months before any informa- 
tion was given. Affirmed. Mr. Justice Swayne de- 
livered the opinion. 

PATENT. 

Improvement on lead pencils.— No. 215. Brecken- 
dorfer v. Faber. Error to the Circuit Court for the 
Southern District of New York.— This was a bill filed 
to restrain an alleged infringement by Faber of an 
improvement in lead pencils, consisting in the con- 
struction of a pencil enlarged and recessed at one end 
for the reception of an eraser. The decision is that 
in the construction of the pencil patented there is no 
new result in the combination of the lead and the 
eraser which will make the improvement claimed pat- 
entable. When the one is used the operation is the 
same as if the other did not exist. It is the same as 
if there were two articles, the one a pencil and the 
other an eraser. It may be more convenient to have 
them united in one holder, but the principle is the 
same as if they were not so held. The parts claimed 
to be combined are distinct and disconnected and 
have no joint operation. It is also held that the de- 
cision of the commissioner of patents on the question 
whether an improvement on an invention is patenta- 
ble is not final, but will be reviewed by the courts. 
Affirmed. Mr. Justice Hunt delivered the opinion. 
Mr. Justice Strong dissented as to the patentability of 
the improvement. 

REVENUE. 

Ad valorem duty: protest on payment.—No. 207. 
Barney, collector, v. Watson, etc. Error to the Cir- 
cuit Court for the Southern District of New York.— 
In this case the importers paid an ad valorem duty on 
certain flannels without protest, but afterward, when 
the collector exacted a specific duty on the same goods, 




















THE ALBANY LAW JOURNAL. 353 











a protest was served, but not until after the depart- 
ment had sustained the collector. On the trial the 
verdict was nearly twice the amount of the specific 
duty exacted, as to which excess there was no protest. 
The court held that there could be no recovery ex- 
cept as to the amount covered by the protest, and 
reversed the judgment. Mr. Justice Bradley delivered 
the opinion. 


WAR. 


1. Claims for captured cotton.—No. 198. Whitfield v. 
The United States. Appeal from the Court of Claims. 
—In this case it is held that cotton sold to the Con- 
federate States during the war by a resident of Ala- 
bama, he receiving confederate bonds in payment, 
passed to the Confederate States and became their 
property, liable to capture and confiscation by the 
government. Nor did it affect the transfer that the 
Confederate States afterward became insolvent. The 
contract was executed before the insolvency, and com- 
pleted sales in such cases will be enforced, although 
contracts of sale in aid of the rebellion would not be. 
The Chief Justice delivered the opinion. 

2. No. 908. The United States v. Raymond, assignee 
in bankruptcy of Maybin and twelve other cases. Ap- 
peals from the Court of Claims.— There are a number 
of cases in which the identity of captured cotton was 
lost, and the property of the different owners could 
not be traced. Much of the cotton was taken for 
military or defensive purposes in the siege of Vicks- 
burg, and much of it was stolen, destroyed and lost. 
After the surrender of Vicksburg, all that was of any 
value was collected and became intermingled, and was 
stored in acommon mass. In this condition it was 
forwarded and sold by the Treasury agents. The 
Court affirms the judgments of the Court of Claims, 
sustaining the creation of a fund out of the money 
realized for the cotton, and distributing it among the 
claimants, as a fund in trust for that purpose, upon 
their establishing their claims: and affirming the pro- 
priety of the appointment of a commissioner to pass 
upon the accounts presented. The Chief Justice de- 
livered the opinion. 

3. No. 607. United States v. Ross. Appeal from the 
Court of Claims.— In this case it is held, that it is in- 
cumbent upon a claimant under the Captured and 
Abandoned Property act to establish the fact that the 
property captured or abandoned came into the hands 
of a Treasury agent; that it was sold, and that the pro- 
ceeds of the sale were paid into the Treasury, and that 
he was the owner and entitled to the proceeds. There 
must be evidence connecting the receipt of the prop- 
erty by the Treasury agent with the payment of the 
proceeds of that identical property into the Treasury. 
To show a fund in the Treasury arising out of such 
sales, in trust for somebody, and that the claimants 
property, after capture or abandonment, came into the 
hands of a Treasury agent is not sufficient.— Reversed. 
Mr. Justice Strong delivered the opinion. 

4. Contraband of war: martial law.— No. 176. United 
States v. Dickelman Appeal from the Court of 
Claims.— This was a claim for damages, by a Prussian 
subject, for the detention of the ship Essex, at New 
Orleans, by the military authorities, in September, 
1862. The substance of the decision is, that by going 
to New Orleans the Essex subjected herself to the 
operation of martial law, and must be content. She 
went there for gain, aud voluntarily assumed all the 
chances of war into whose presence she came. By 





availing herself of the privileges granted by the proc- 
lamation opening the port, she, in effect, covenanted 
not to do any acts in violation of the laws of war. The 
commander of the army there, finding on board the 
Essex certain articles contraband of war intended for 
use to promote the rebellion, directed that she should 
not clear until those articles were landed. His order 
was law, and the Essex is entitled to no damages under 
our treaty with Prussia or by the general law of nations. 
Reserved, with directions to dismiss the petition. The 
Chief Justice delivered the opinion. 


—_———_+>___—. 


STOLEN BONDS PAYABLE TO BEARER, WITH 


THE PLACE OF PAYMENT LEFT BLANK. 


UNITED STATES CIRCUIT COURT—DISTRICT OF 
LOUISIANA — MARCH, 1876. 


JACKSON vy. VICKSBURG, SHREVEPORT AND TEXAS 
RAILROAD ComMPAny et al. 

(1.) Bonds issued by a railroad company, payable to bearer, 
are not commercial paper, unless the amount of the 
bond is fixed and definite. 

(2.) Bonds were issued by a railroad company by each of 
which it promised to pay to bearer 25 pounds sterlin 
in London, or one hundred dollars either in New Yor 
or Orleans, with interest at eight percent. The inter- 
est coupons attached to the bonds called for nine 
pounds sterling each if payable in London, or forty 
dollars each if payable in New York or Orleans. The 
face of the bond recited that the president of the 
company was authorized to fix by his indorsement the 
place of payment of both principal and interest. On 
the back of the bonds was a printed indorsement signed 
with the genuine signature of the president, but the 
pense of payment of the bunds was left blank. While 

n this condition the bonds were stolen and were trans- 
ferred to bona. fide holders for value. Held — 

(a) That such holders were not authorized to fill the blank 
left in the indorsement ; 

(b) That the bonds were not commercial paper, and were 
not binding on the company in the hands of bona fide 
holders for value. 

HIS cause was heard upon exceptions filed to the 

report of the master. 

The purpose of the bill was to bring about a sale of 
the road of the defendant company to pay the bonds 
secured by a mortgage executed by the company. A 
reference was made to the master to ascertain and re- 
port what bonds were bona fide issued by the Vicks- 
burg, Shreveport and Texas Railroad Company, the 
names of the owners and the amount due to 
the holder of said bonds so issued. The master 
reported seven hundred and fifty bonds of $1,000 
each as having been bona fide made and issued 
by the company and as secured by said mortgage. The 
report then gives a list of two hundred and twenty- 
eight bonds of $1,000 each, which the master says were 
not bona fide issued by the railroad company, and are 
not secured by the said mortgage. 

To this part of the report exceptions have been filed 
by several of the holders of the excluded bonds on the 
ground that the master erred in reporting that said 
bonds were not secured by the mortgage. Upon these 
exceptions the case was heard. 

Messrs. Thos. Allen Clarke, Thos. L. Bayne, Jos. P. 
Horuor, for the exceptions. 

Mr. John A. Campbell, contra. 

Woods, circuit judge. 

The facts upon which the master relied for the basis 
of so much of his report as is excepted to are as fol- 
lows: 

In April, 1864, during the late war carried on by the 
United States against the seceding States, the bonds 
in question were in the office of the railroad company 
at Monroe, Louisiana. During the month just named, 
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a raid was made upon Monroe by the naval forces of 
the United States, and at that time the office of the 
company was broken up, and these bonds carried off 
by persons connected with the expedition, without the 
consent or knowledge of any of the officers of the 
company. In short, the bonds, were stolen from the 
office of the company. They were afterward put in 
circulation and bought by the holders at from fifteen 
to twenty cents on the dollar. The face of the bonds 
certified that Vicksburg, Shreveport and Texas Rail- 
road Company is indebted to John Ray or bearer, for 
value received, in the sum of either two hundred and 
twenty-five pounds sterling, or one thousand dollars 
lawful money of the United States of America, to wit: 
two hundred and twenty-five pounds sterling, if the 
principal and interest are payable in London, and one 
thousand dollars lawful money of the United States 
of America if the principal and interest are payable in 
New York or New Orleans, which sum said company 
promises to pay to John Ray or bearer on the first day 
of September, A. D. 1877, and also to pay an interest 
thereon at the rate of eight per cent per annum on the 
first day of March and the first day of September of 
each and every year; * * * and the president of 
said company is authorized to fix by his indorsement, 
the place of payment of principal and interest, in con- 
formity with the tenor of this obligation. The bonds 
were signed by the president and the treasurer, and 
bore the seal of the company. 

Upon the back of each of the bonds in question was 
an indorsement, as follows: **I hereby agree that the 
within bonds and the interest coupons thereto attached 
shall be payable in—— 

“C. G. Youne, President.” 


The coupons attached to said bonds declared that 
“The Vicksburg, Shreveport & Texas Railroad Com- 
pany will pay the bearer hereof (on a specified date) 
nine pounds sterling if payable in London, or forty 
dollars if payable in New York or New Orleans.” 
Upon this state of facts the question for solution is, 
whether the bonds are good in the hands of bona fide 
holders for value. If the bonds are negotiable this 
inquiry must be answered in the affirmative. 

Generally bonds issued by a corporation and payable 
to bearer have the qualities of negotiable instruments. 
Commissioners of Knox Co. v. Aspinwall, 21 How. 539; 
Woods v. Lawrence Co., 1 Black, 386; Mercer Co. v. 
Hackett, 1 Wall. 85. 

But it is claimed that there are peculiarities about 
these stolen bonds which deprive them of their charac- 
ter as negotiable instruments. These are that the 
amount for the payment of which the bond is given is 
uncertain. It is clear that the sum of two hundred 
and twenty-five pounds payable in London, with nine 
pounds interest payable every six months at the same 
place, is entirely different from one thousand dollars 
payable in New York or New Orleans with forty dol- 
lars interest payable semi-annually at the same places. 
This uncertainty, unless cured, deprives the bonds of 


their character as negotiable interests. Story on Prom-. 


issory Notes, §§ 20, 21; Story on Bills, §42; Bayley on 
Bills, §11; Parsons on Notes and Bills, §37. 

But it is claimed that the uncertainty is cured by 
the genuine signature of the president of the railroad 
company appended to the indorsement upon the bonds 
as above set forth. It is true that the indorsement 
leaves the place of payment blank, and so leaves the 
amount and interest of the bonds uncertain. But the 





argument is, that the president having signed the in- 
dorsement and left the place of payment blank, the 
holder is authorized to fill the blank, and thus render 
the amount of the bond definite and certain, and that 
that is certain which can be made certain. 

If the holder of the bill were authorized to fill this 
blank, doubtless the result claimed to flow from this 
fact would follow. But is the holder of these stolen 
bonds authorized to fill this blank in the indorsement? 
He is not expressly authorized, for the bond says that 
place of payment should be designated by the presi- 
dent. Can it be said when the president signed the 
indorsement and left the place of payment blank, he 
authorized any one who might steal the bonds or to 
whom the thief might sell them, to fill the blank? Ifany 
one was authorized by implied contract to fill the 
blank, it was some person to whom they had been 
issued by the company, or who had acquired them 
after such bona fide issue. There can be no implied 
authority to any one to fill the blank, unless the bonds 
were bonu fide issued and delivered by the railroad 
company. To hold that the thief of the bond or any 
one holding under him had implied authority to per- 
fect the bond appears to me to be entirely unten- 
able. ; 

The uncertainty in the bond, as to amount of both 
principal and interest, and place of payment, remains, 
notwithstanding the signature of the president to the 
indorsement, and this uncertainty deprives the bonds 
of the quality of negotiable instruments. The holders 
though bona fide for value, are not protected by the 
rules which govern the transfer of commercial paper 
and must hold the bonds subject to all the infirmities 
which attach to the title to them. 

These views are sustained by the Court of Appeals 
of the State of New York, in a case arising upon some 
of these same stolen bonds, in which it was decided 
that a bona fide holder of the bonds was not author- 
ized to fill the blank left by the president in the in- 
dorsement, and that he acquires and could convey no 
title to the bonds. Ledwick v. McKinn et al., 53 N. 
Y. 307. 

The exceptions to the master’s report must be over- 
ruled and the report confirmed. 


—_————___—_ 
RECENT AMERICAN DECISIONS. 


CANCELLATION OF INSTRUMENT. 


When will be decreed.—1. A chancellor will not always 
order ap instrument to be delivered up to be canceled 
when he would refuse specific performance of the con- 
tract; he will leave the parties to their legal remedies. 
2. To decree an instrument to be delivered up to be 
cancelled is a matter in the sound discretion of the 
court, and the power should not be exercised except in 
avery clear case. 3. Whenever an instrument exists, 
which may be vexatiously or injuriously used against 
a party, after the evidence to impeach it has been lost 
or which may throw a cloud over the title, and he can- 
not immediately protect his right by any proceedings 
at law, equity will afford relief by directing the instru- 
ment to be delivered up to be canceled, or such other 
decree as justice or the rights of the party may re- 
quire. Stewart's Appeal, 78 Penn. St. 88. 

CONTRACT OF INDEMNITY. 

Loss on resale of property: fraud and collusion. — 
1. Fisher sold a house to Saylor, agreeing to make good 
any loss of Saylor inaresale. Saylor sold for less than 
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he gave. In an action capitate Fisher for the difference 
there was evidence that the sale of Saylor was collusive 
and fraudulent. In answer toa point the court charged, 
if there was any collusion between Saylor and his 
vendee in the sale then Saylor ‘‘ cannot recover more 
than the difference between a fair price for the house 
and the amount paid to Fisher.’”’ Held to be error; 
the fraud would prevent Saylor from maintaining the 
action. 2. Although there were no fraud in the origi- 
nal contract, the foundation of Saylor’s right of action, 
yet as the sale by him was a condition precedent, he 
was bound to sell in good faith, and if the sale was 
collusive, it was fraudulent as to Fisher; it was as if 
there had been no sale, and there was no right of 
action. 3. If the sale had been honestly made, although 
for less than the market value, Saylor could recover 
the difference between a fair value and the price paid 
Fisher. 4. A right of action cannot arise out of a 
fraudulent contract, nor out of the fraudulent per- 

-formance of a condition of the contract. Fisher v. 
Saylor, 78 Penn. St. 84. 


CRIMINAL LAW. 


Insanity, test of. — On a question of prisoner's in- 
sanity the court charged, ‘‘if he had power of mind 
enough to be conscious of what he was doing at the 
time, then he was responsible to the law for that act.’ 
Held, not error. Ortwain v. Commonvealth, 26 P. F. 
Smith, 414, followed; Brown v. Commonwealth, 78 
Penn. St. 122. 

HIGHWAY. 


Title to soil: eminent domain.— 1. A road was laid 
out over plaintiff ’s land, opened and used by the pub- 
lic. A railroad company appropriated the road and 
laid their track upon it, without an assessment of 
damages under the general railroad law. The com- 
pany, under the same law, made a new road to supply 
its place, and the other road was abandoned without a 
formal vacation. Held, that the owner of the soil of 
the original road might recover it in ejectment. 2. 
The owner had not been divested of his right to the 
soil, only of the surface so far as was required for pub- 
lic convenience. 3. A corporation to construct a rail- 
road, had no greater right to occupy land than an 
individual, except so far as the right is conferred by 
statute, and it would be responsible for damages for 
the occupation. 4. The authority in the general rail- 
road law to a railroad company occupying a public 
road, to supply it by another road made at their ex- 
pense, does not divest the right of the owner of the 
soil to damages for occupying the road by a railroad. 
5. The right of eminent domain will not be presumed 
to exist in a corporation unless by express legislative 
grant. Such presumption does not arise from the gen- 
eral railroad law, February 19, 1849. 6. When a new 
road is made by a railroad company to supply the 
place of one occupied by the railroad, the old road is 
legally vacated, and the owner’s right to the occu- 
pancy of the land is vested eoinstunte. 7. Philadelphia 
and Trenton Railroad Co.'s case, 6 Wharton, 25; Snyder 
vy. Penna. Railroad Co., 5 P. F. Smith, 340, remarked 
on; Phillips v. Dunkirk, Warren & Pittsburg R.R. Co., 
78 Penn. St. 177 

PAYMENT. 


Application in case of several debts.—1. Kiff gave Moore 
ten notes, one payable each consecutive year without in- 
terest; judgment was entered on them; at the same time 
ten plain notes were given for the interest, payable 





yearly. Kiff made payments to Moore from time to 
time; neither party made any appropriation of these 
payments to either debt. More than six years after the 
interest notes were due, in a scire facias on the judg- 
ment, the court charged “as the interest notes are now 
barred by the statute, these payments must be applied 
to the debt in controversy.’’ Held to beerror. 2. Where 
a debtor owes more than one debt to the same creditor, 
and a payment is made generally, the law makes the 
application. 3. Where money is paid generally on a 
debt, it is to be applied first to the interest, and then 
to the extinguishment of the debt. 4. The interest 
notes were payable in goods; when payments were 
made it was agreed that they should be credited on 
“the notes;’’ there had been no offer by the debtor to 
pay in goods: Held, to be payment on the debt evi- 
denced by all the notes. 5. When payment of a debt 
is to be in goods, failure to pay or offer to pay in goods, 
according to agreement, fixes the liability of debtor to 
pay inmoney. Moore v. Kiff, 78 Penn. St. 96. 





>———_ 


BOOK NOTICE. 

Reports of Cases Argued and Determined in the Court of Com- 
mon Pleas for the_C wy — Na of New York. By 
Charles P. Daly, LL.D hew York: Baker, 
Voorhis & Co., 1876. 

HE present volume of Chief Justice Daly’s reports 

is fully equal to any of its predecessors, both in 
the interest of the decisions and in the manner in 
which they are reported. The high character and 
ability of the judges of the Court of Common Pleas of 

New York ,render their decisions as important as those 

of any other court in the country, except, perhaps, the 

decisions of courts of last resort. 

Among the cases of particular interest, we may men- 
tion Bathgate v. Haskin, p. 361, holding that the statute 
of limitations commences to run against an attorney’s 
claim for services as soon as he has performed the 
immediate service for which he is retained. In this 
case the attorney was employed in 1852 to defend 
an action, which was soon abandoned, and nothing 
further was done until 1862, when the attorney, with- 
out instructions from his client, caused the suit to be 
dismissed for want of prosecution. Held, that the at- 
torney’s claim for compensation accrued when the suit 
was abandoned in 1852, and that the statute of limita- 
tions began to run against it from that time. 

There are many other cases which we should be glad 
to notice, did space and time allow. The volume isa 
fine specimen of a most excellent series of reports. 


——_.——__—_——_ 


CORRESPONDENCE. 


EXTRADITION OF CRIMINALS BETWEEN THE STATES. 


To the Editor of the Albany Law Journal: 

Sir—In your issue of 29th April, 1876, you say: 
** We know of no question of international law which 
is just now of such paramount interest as the subject 
of extradition of criminals.” 

The question I propound is: Is it not of equal im- 
portance as a question between the States of this 
Union ? Some short time ago, one D. A. was extra- 
dited from Wisconsin, and brought in invitwm into 
Kansas upon a charge of forgery. When brought here 
he was tried upon a statutory offense of procuring five 
promissory notes by a false token or writing, of which 
he was acquitted; and was also sued in several other 
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actions, civil and criminal, and held to bail. I made 
the question as to whether he could be brought into 
this from another State to be tried for an offense other 
than that for which he was extradited, alleging that 
it was a fraudulent device by which he was brought 
into this State, to be tried for other purposes. The 
court ruled against me, and held that if found in the 
State he could be sued in any form of action, no mat- 
ter how he was brought here. Congress should con- 
sider this as well as foreign extradition in any law 
passed on the subject. 


Kansas, May 3, 1876. W. H. 


{In a recent case which came before Lawrence, J., in 
New York city, a person was extradited from another 
State on a criminal charge. He was acquitted but ar- 
rested in a civilaction. It appearing to the satisfac- 
tion of the judge that the extradition was procured 
for the purpose of getting jurisdiction of the person 
of the defendant, he was discharged. The suggestion 
that Congress should legislate on this matter is a good 
one.—Eb. A. L. J.) 


STay OF EXECUTION IN CRIMINAL CASES. 


To the Editor of the Albany Law Journal: 

In your issue of May 6th, inst., on page 337, I notice 
an article by a correspondent, John Brooks Leavitt, in 
which the writer argues, and seems to think, that the 
Legislature of 1876 has abolished stay of execution 
upon conviction in capital cases pending a writ of 
error. He prefaces his article as follows: 

‘*Has the Legislature abolished stay of execution 
upon conviction in capital cases pending a writ of 
error? The question is a startling one. But an ex- 
amination of chapter 95, Laws of 1876, as printed in 
the supplement to your journal of last week will at 
once suggest the query. By that act, section 16, of 
title 6, chapter 2, part 4, of the Revised Statutes, is 
amended so as to read as follows: ‘ But no such writ 
of error shall stay or delay the execution of such judg- 
ment, or of sentence thereon, unless the same shall be 
allowed by a justice of the Supreme Court, in other 
than capital cases, residing in the judicial department 
where the conviction was had, upon two days’ notice, 
in writing, to the district attorney of the county 
where the conviction shall bave been had, and unless 
such writ of error shall contain an express direction 
that the same is to operate as a stay of proceedings on 
the judgment upon which such writ shall be brought.’ ”’ 

Looking no further than the section above quoted, 
as amended, it is manifest, upon any reasonable con- 
struction, that the effect of the words, ‘‘in other than 
capital cases,”’ is simply to remove capital cases out of 
the operation of the section. But hereupon your cor- 
respondent says: ‘“‘ What then becomes of capital 
cases? The act of 1876 makes no provision for them, 
and it abolishes the Revised Statutes which did.” 

Now, Mr. Editor, it is plain that your correspondent 
could not have reached the conclusion he has, nor even 
have regarded the question with which he heads his 
article, as ‘‘a startling one,’’ otherwise than by falling 
as he has, into two very grave mistakes. 

1. By assuming, as his argument does, that without 
statutory authorization, there would be no power to 
grant stay of proceedings; whereas it requires but a 
slight acquaintance with books to understand that 
without any statutory provision on the subject what- 
ever, the Supreme Court would have an inherent power 
to order astay pending a writ of error. 





2. By assuming that so much of the Revised Statutes 
as makes provision for capital cases being abolished by 
the act of 1876, and that act making no provision for 
them, there remains no statutory authority for grant- 
ing a stay of execution in such cases. 

This mistake is rather worse than the first, as it 
betrays an ignorance of existing statutes on the sub- 
ject hardly excusable in one who sets himself up as 
a legal critic. 

To make this entirely clear it is only necessary to re- 
fer to chapter 337, Laws of 1855 (an independent 
statute forming no part of the Revised Statutes), the 
third section of which provides as follows: 

‘* Every conviction for a capital offense, or for one 
punishable as a minimum punishment by imprison- 
ment in State prison for life, shall be brought before 
the Supreme Court or Court of Appeals, from the 
Courts of Oyer and Terminer of this State, or from 
the said court of general sessions of the peace in and 
for the city and county of New York, bya writ of 
error, with a stay of proceedings as a matter of right.” 

Respectfully, 
W. B. RuGa@ues. 

Batu, N. Y., May 8, 1876. 


a 


UNITED STATES SUPREME COURT DECISIONS. 


N the Supreme Court of the United States, the fol- 
lowing decisions were announced on Monday, May 
8, when the court adjourned: 

No. 215— Breckendorfer v. Faber; Southern District 
of New York.— Affirmed; Mr. Justice Hunt delivered 
the opinion; Mr. Justice Strong dissented as to the 
patentability of the improvement. 

No. 937-— Garfelde v. United States; appeal from 
the Court of Claims.— It is here held that a bid, made 
in pursuance of a department advertisement, and its 
acceptance by the department, creates a contract of 
the same force as if a formal contract had been written 
out and signed by the parties. Mr. Justice Hunt 
delivered the opinion. 

No. 222 — Franklin Fire Insurance Company of Phila- 
delphia v. Vaughan; from Arkansas.—The Court find 
that there was no claim of the vendor to any owner- 
ship of the property, and nothing in the circumstance 
to defeat the policy. Mr. Justice Hunt delivered the 
opinion. 

No. 213—New York Life Insurance Company v. 
Hendson; appeal from Virginia.— Dismissed for want 
of jurisdiction. The Chief Justice delivered the opin- 
ion; dissenting, Mr. Justice Bradley. 

No. 729— Morey v. Township of Oswego; from Kan- 
sas. —It is held that the recital of the bonds that they 
were issued by virtue of an act of the Legislature, was 
sufficient to charge the township with them. Mr. Jus- 
tice Strong delivered the opinion; Mr. Justice Miller 
read a dissent, in which Justices Davis and Field con- 
curred. 

No. 908.-- The United States v. Raymond, assignee 
in bankruptcy of Maybin, and twelve other cases: 
appeals from the Court of Claims.— These are cases in 
which the identity of captured cotton was lost. The 
Court sustains the creation of a fund out of the money 
realized for the cotton, to be distributed among the 
claimants upon their establisting their claims, and 
affirming the propriety of the appointment of a com- 
mission. The Chief Justice delivered the opinion. 

No. 190-—- Chamberlain v. Sioux City Railroad Com- 
pany, Southern Minnesota Railroad Company et al; 
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from Minnesota. — Affirmed. Mr. Justice Field de- 
livered the opinion. 

No. 587--Central Railroad and Banking Company 
of Georgia v. State of Georgia.— Reversed. Mr. Jus- 
tice Strong delivered the opinion. 

No. 207 — Barney, collector, v. Watson, &c.: South- 
ern District of New York.— Reversed. Mr. Justice 
Bradley delivered the opinion. 

No. 607 — United States v. Ross; appeal from the 
Court of Claims.— Reversed. Mr. Justice Strong de- 
livered the opinion. . 

No. 221 — City of St. Louis v. the United States; ap- 
peal from the Court of Claims.— The Court affirm the 
decision below, holding that the land known as Jeffer- 
son Barracks, belongs to the United States. Mr. Jus- 
tice Miller delivered the opinion. 

No. 223 -- Shuey, executor of St. Marie, v. The United 
States; from the Court of Claims.-—-The Court sustain 
the opinion that the services of St. Marie in apprehend- 
ing Surratt, were not such as to entitle him to the 
reward offered for his apprehension.— Affirmed. Mr. 
Justice Swayne delivered the opinion. 

No. 198— Whitfield v. United States; appeal from 
the Court of Claims.—Claim rejected. The Chief 
Justice delivered the opinion. 

No. 176— United States v. Dickelman; appeal from 
the Court of Claims.— Reversed, with directions to 
dismiss the petition. The Chief Justice delivered the 
opinion. 

No. 150 —G. W. Haishman, plaintiff in error, v. Bates 
County; from the Western District of Missouri.— Mr. 
Justice Bradly delivered the opinion of the court, 
affirming judgment. 

No. 199 — Branch Sons & Co. et al., appellant v. The 
City Council of Charleston et al; and, 

No. 200— City Council of Charleston et al., appel- 
lants, v. Branch Sons & Co.— Mr. Justice Bradley de- 
livered the opinion, affirming the decree, each party to 
pay their own costs. 

No. 201— The Coastwise Company, claimants, ap- 
pellants, v. Nicholas de las Casas; and, 

No. 202— Nicholas de las Casas, appellant, v. The 
Steamer Alabama.— Reversed. Dissenting, Mr. Jus- 
tice Clifford. 

No. 578 — The Southern Rallroad Company, plaintiff 
in error, v. State of Georgia; error to the Supreme 
Court of the State of Georgia.— Reversed. 

No. 728— Humbolt Township, plaintiffs in error, v. 
Long et al.— Affirmed. Dissenting, Justice Miller 
Davis and Field. * 

No. 185— Henry Miller et al., plaintiffs in error, v. 
George W. Dale; from California.— Affirmed. 

No. 128— Wm. Burdell et al., plaintiffs in error, v. 
Augustus Denig and Wm. E. Ide; from Ohio.— New 
trial ordered. 

No. 205— A. H. Hammond et al., appellants, v. 
Mason & Hamlin Organ Company.— Affirmed, with 
costs. 

No. 702 — Isaac Taylor, Collector, &c., v. James Secor 
and Wm. Tracy.— Decree modified. 

No. 195 — Jacob Magee and Henry Hall, plaintiffs in 
error, v. The Manhattan Life Insurance Company. — 
Affirmed with costs and interest. 

No. 197 — Francis L. Mackey et al., appellants, v. 
W. C. Langley et al.— Affirmed. 

No. 216— James P. Carroll et al., appellants, v. 
Joshua and Thomas Green.— Reversed. 

No. 710— The Town of Elmwood, plaintiff in error, 





v. George ©. Marcy.—New trial awarded. Dissent- 
ing, Mr. Justice Strong, Mr. Justice Clifford, and Mr. 
Justice Swayne. 

No. 78— Charles R. Tung et al., plaintiff in error, v. 
Moses H. Grinnell.— Affirmed. 

No. 211— Frederick Robert et al., appellants, v. The 
Propeller Galatea, &¢.— Affirmed. 

No. 219— Ferry-boat America, &c., appellants, v. 
Camden and Amboy Railroad and Transportation 
Company.—Reversed, and remanded the cause for 
further proceedings. 

No. 168—H. N. Spencer, appellant, v. The United 
States.— Affirmed. 

No. 900 — Michael McStay et al., plaintiffs in error, 
v. Joseph 8. Friedman.— Dismissed for want of jurTs- 


diction. 
——————_ >-- --— 


AMENDMENTS TO RULES OF THE UNITED 
STATES SUPREME COURT. 


HE following amendments have been made to the 
rules of the Supreme Court of the United States: 


Add at the end of paragraph 3, Rule 6: ‘* There may 
be united with a motion to dismiss a writ of error toa 
State court a motion to affirm, on the ground that, 
although the record may show that this court has 
jurisdiction, it is manifest the writ was taken for 
delay only, or that the question on which the jurisdic- 
tion depends is so frivolous as not to need further 
argument.”’ 

Amendments to Rule 10.— Paragraph 1, so that it 
will read as follows: ‘‘ In all cases the plaintiff in error 
as appellant (on docketing a cause and filing the record) 
shall enter into an undertaking to the clerk, with 
security to his satisfaction, for the payment of his 
fees, or otherwise satisfy him in that behalf.” 


Paragraph 6, so that it will read as follows: “In all 
cases of dismissal for want of jurisdiction, the fees 
for the copy shall be taxed against the party bringing 
the cause into court, unless the court shall otherwise 


direct.” 
———_>_—__—- 


NOTES. 


HE Bankers’ Magazine for May contains, among 
other articles, ‘‘ The United States Supreme Court 
en Emigration; ‘‘ The Taxation of Mortgages in Cali- 
fornia;’’ ‘‘ Are Certified Checks Taxable;’’ ‘‘ Ware- 
house Receipts as Collateral Security; ’’ ‘‘ The Law of 
Bank Checks;”’ ‘ Responsibility of Banks for Safe 
Keeping of Collateral Securities.”, ——- The New Zea- 
land Jurist for February publishes a number of decis- 
ions which show that the administration of justice in 
New Zealand is of a high character.—— The benchers 
of Gray’s Inn, says the Manchester Guardian, have 
commenced legal proceedings against Dr. Kenealy to 
compel him to give up to them the chambers in the 
Inn he occupied, and which he has overand over again 
refused to surrender. The case as set down in the 
Chancery Division of the High Court of Justice, is 
between twenty-one benchers, of whom the present At- 
torney-General, Sir John Holker, is named as one, who 
are plaintiffs, and Edward Vaughan Kenealy, defend- 
ant. Dr. Kenealy has filed a statement of his defense, 
set off and counter-claim, the result of which is that 
he asks for £25,000 damages on account of his disbench- 
ment, disbarment and expulsion. 
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Jas. H. Morton, judge of the Springfield (Mass.) po- 
lice court for twenty-four years, died on Tuesday at 
the age of 52.—— Among the very few argued cases 
which will be reserved for decision at the next term 
of the United States Supreme Court are two life in- 
surance cases from Mississippi, involving the import- 
ant question whether the legal representatives of per- 
sons who died natural deaths or were killed in the 
Southern Confederacy during the war are entitled 
apon payment of arrears of premiums to demand the 
amounts insured upon the ground that the ordinary 
obligation of prompt payment of premiums was ab- 
solved by the state of non-intercourse during the war. 
In the event of an affirmative decision it is understood 
tMat thousands of such claims will be presented to an 
aggregate amount so large as seriously to embarrass 
or possibly cripple many life insurance companies. —— 
A. Wilson Norris has been appointed State reporter 
of Pennsylvania in place of P. F. Smith. Mr. Smith 
has been a most efficient reporter of the decisions of 
the Pennsylvania courts for many years, and his re- 
tirement is much to be regretted. May his successor 
prove as faithful and efficient. 


In an able paper on “Certain Railway Injuries of 
the Spine in the Medico — Legal Relation,” read before 
the Medico Legal Society of New York, recently, by 
Dr. F. H. Hamilton, the question particularly dis- 
cussed was whether there were any spinal affections 
caused by railroad collisions, etc., which are evident 
only to the alleged sufferer, and which cannot be de- 
tected by the most careful examination on the part of 
the physician or surgeon. If tbere were no incentives 
to fraud or deception, it might not be necessary to ask 
such a question, but if a person comes to a physician 
after having recently been a passenger on a railway 
train where an accident occurred, by which he re- 
ceived a concussion or shock, and he is contemplating 
a suit for damages, it becomes the duty of the physician 
to test by every means in his power, the truthfulness 
of his statements. Numerous cases were cited, some 
of which showed that where there was evidently no 
effort at simulation on the part of the patient, yet 
serious results did not immediately follow the acci- 
dent, in one or two cases several days intervening, 
while in other cases the usual symptoms attending in- 
juries of the spine were present from the very first, 
and continued with their initial severity for several 
weeks, after which a permanent cure was apparently 
effected. In Great Britain the subject of railway in- 
juries has been, both in and out of the profession, 
much more fully discussed than in this country. Dur- 
ing the year 1865 the British companies paid about 
$1,525,000 as compensation for personal injuries. The 
speaker stated he did not know what had been paid 
in this country, but he did not think the amount 
would fall short of that paid in Great Britain. 


The appeal from the orders in the suit of Washington 
Roebling et al. v. William Butler Duncan et al. (Dun- 
can, Sherman & Co.), refusing to vacate the order of 
arrest against the defendants was before the General 
Term of the Supreme Court on Tuesday. The plain- 
tiffs bought in the ordinary way from the exchange 
clerk of the defendants, a bill of exchange on London 
for £296 on July 21, 1875. On July 26, 1875, the defend- 








ants announced their failure by making an assign- 
ment, in which their liabilities appeared to be nearly 
$5,000,000, while their assets were only about $2,000,000. 
The question is whether in selling a bill of exchange 
so short a time before their failure the defendants 
were guilty of a fraud which subjects them to arrest. 
The court reserved its decision.——A_ regular 
meeting of the New York Bar Association was 
held Tuesday evening, Stephen P. Nash in the 
chair. From the Treasurer’s report it appeared 
that the funds on hand amount to $12,396.61. Elihu 
Church, Edward M. Shepard, and Orlando B. Potter 
were elected to membership. The Committee on the 
New Revision of the Statutes of this State, reported 
that they had examined the act submitted to and just 
passed by the Legislature. They report that the work 
of the Commissioners has been done remarkably well, 
but they disapprove of the changes of expression made, 
which they think will impair the efficiency of the re- 
vision. Edward Mitchell, Charles A. Peabody, Wil- 
liam M. Pritchard, Charles B. Moore, and Luther R. 
Marsh, were appointed a committee to attend the com- 
ing examinations at the Columbia College Law School, 
in response to a request from the Trustees of that in- 
stitution. 


The New York Law Institute has elected the fol- 
lowing officers: President, Charles O’Conor; Vice- 
Presidents, Charles Tracy, Samuel Blatchford, Joseph 
H. Choate; Corresponding Secretary, Benjamin D. 
Silliman; Recording Secretary, Joseph 8. Bosworth; 
Treasurer, Edward H. Owen; Assistant Treasurer 
and Librarian, A. J. Vanderpoel; Library Committee, 
Edmund Terry, Hooper C. Van Vorst, James C. Car- 
ter, Stephen P. Nash, T. H. Rodman, Edward Patter- 
son, William Watson, Thomas M. North; Committee 
on Jurisprudence, William M. Evarts, Edwin W. 
Stoughton, Enoch L. Fancher, John E. Burrill, George 
DeF. Lord, Charles F. Stone, Edmund Whetmore; 
Committee on Censorship, Erastus C. Benedict, Clar- 
ence A. Seward, Charles F, Southmayd, John McKeon, 
Benjanin T. Kissam, Henry D. Sedgwick, Everest 
P. Wheeler, Edwards Pierrepont, Montgomery H. 
Throup. 


In speaking of the action of the English government 
in the Winslow extradition case the Legal Gazette 
makes the following well-considered remark; ‘In 
the instance before us, the English government bases 
its action upon the rule of international law, that no 
State should surrender a criminal to be tried for any 
other offense than for the one specified in the demand. A 
claim for a fugitive on the ground of a special offense 
committed, cannot be made the mask for a reserved 
prosecution. By international law then, it is under- 
stood that, independent of treaty regulations, a State 
has a right to ask from the demanding State a guaran- 
tee that the fugitive shall be tried but for the single 
offense charged. Parliament by its act of 1870, has, it 
would seem, merely made it imperative upon the Eng- 
lish authorities to require this guarantee. Prior to the 
act, the guarantee might have been asked for or not, 
but now it is incumbent in the negotiations for the 
English authorities to obtain it. This position is en- 
tirely consistent then with international law, and 
evinces no breach of good faith. The subject is con- 
sided in Ex parte Bowvier, 12 Cox, C. C. 303.” 
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CURRENT TOPICS. 


T Senate Judiciary Committee has reported that 

in lieu of the twelfth article of the amendment 
of the Constitution a new article be proposed, pro- 
viding that the electoral vote be counted by the 
judges of the Supreme Court, and that no person 
holding the office of justice of the Supreme Court 
shall be eligible for election as President or Vice- 
President until the expiration of two years next 
after he shall have ceased to hold office as a member 
of that court. Whatever may be thought of the 
first provision, there can be little doubt of the pru- 
dence of the second. The late Chief-Justice Chase 
undoubtedly suffered somewhat in the popular esti- 
mation by reason of his supposed ambition for the 
Presidency, and the custom has become chronic 
among some of the newspapers of announcing that 
this or that justice is an aspirant for the Chief Magis- 
tracy. A judge has an undoubted right to be am- 
bitious, and no one imagines that a justice of the 
Supreme Court would allow his presidential aspira- 
tions to interfere with his judicial duties; but such 
aspirations do him and the court, and the country 
incalculable harm if they depreciate him in the pub- 
lic estimation. De Tocqueville said, speaking of 
the judges of the Supreme Court: ‘Their power 
is enormous, but it is the power of public opinion. 
They are all powerful as long as the people respect 
the law; but they would be impotent against popu- 
lar neglect or contempt of the law.” It is but a 
short step from contempt of the court to contempt 
of the law. 


And so it seems, after all these years — these hun- 
dred years — America is to have its Congress of 
Lawyers. Jurists and legists have sighed for a Con- 
gress of Lawyers, and the Law JourNAL has occa- 
sionally done something of the same sort in days 
gone by; but the nearest approach to a consumma- 
tion was that Report to the Bar Association in be- 
half of a State Association. That was not much, to 
be sure, but it was something. But there is a very 
wide difference between ‘‘sighing” and “do- 
ing ’— between the committee which ‘reports ” 
and ‘‘the man who acts.” This man last aforesaid 
has come to the front, or to state it more accurately, 
has put in an appearance, and his name it is “H. 


Vor. 13.— No. 21. 





Charles Ulman.” Of him and his deed, we have 
this following dispatch to the Associate Press from 
Philadelphia, under date of May 6, 1876: 

“The United States Law Association, through its Presi- 
dent, H. Charles Ulman, of New York, has made arrarge- 
ments for a congress of leading lawyers throughout the 
country to convene at Philadelphia on the 20th, 21st and 22d 
of June. The object of this congress will be to adopt 
measures looking to the unification of the laws of the sev- 
eral States affecting more especially commercial and do- 
mestic relations, and for the general expression of opinion 
regarding the variance of laws in the different States.” 

After some investigation we find this ‘“ United 
States Law Association ” to be a sort of co-operative 
association of attorneys engaged in the collection of 
debts. The President of the Association is a legal 
author — having composed or compiled, we believe, 
two directories of lawyers. We shall await the re- 
sults of this learned Congress with impatience. 





The thirteen chapters of the new revision of the 
statutes of this State adopted by the legislature em- 
brace the following general subjects: Courts, the 
members and officers thereof; powers, duties and 
liabilities of sheriffs and other ministerial officers in 
the execution of the process or other mandate of 
the court in civil cases; civil jurisdiction of the 
principal courts of record; limitations of actions; 
commencement of and parties to actions; pleadings; 
provisional remedies; miscellaneous interlocutory 
proceedings and regulations of practice; evidence; 
trials; judgments; appeals and executions. These 
subjects are among those of most interest to the pro- 
fession, and that they may have all possible aids to 
their study, Messrs. Weed, Parsons & Company 
will shortly issue these chapters as they passed the 
Legislature, together with the elaborate notes ap- 
pended by the Commissioners to their first draft. 


The Solicitors’ Journal, speaking of the attack re- 
cently made by a learned judge upon the doctrine 
that a judge should not hear a case in the decision 
of which he may be even indirectly interested, col- 
lects some interesting precedents and opinions, 
Lord Raymond, it is said (2 Str. 1173), who had a 
house in the parish of Abbots Langley used to re- 
tire from the bench when an order affecting that 
parish came before the court. Lord Holt on the 
hearing of any question in which he was personally 
interested left the bench and sat by the counsel (see 
21 L. J. M. C. 171). Lord Hobart in Day v. Savage 
(Hob. 87), went so far as to lay it down, that ‘‘even 
an Act of Parliament made against natural equity, 
as to make a man judge in his own case, is void in 
itself, for jura nature sunt immutabilia, and they are 
leges legum.” (See, however, the observation of 
Blackburn, J., in Mersey Dock Trustees v. Gibbs, L. 
R., 1H. L. 110.) And Lord Holt tells of a Mayor 
of Hereford, who was laid by the heels for sitting in 
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judgment in a cause where he himself was lessor of 
the plaintiff in ejectment, though he, by the char- 
ter, was sole judge of the court (1 Salk. 395.) 
Lord Coke furnishes, as a ground for the rule, the 
curious reason that men are generally more foolish 
in their own concerns than in those of other people 
(1 Inst. 377), but the real reason for its stringency 
is that given by Lord Campbell, in Dimes v. Grand 
Junction Canal Co, (3 H. L. at p. 793), that tribu- 
nals should ‘‘ take care, not only that in their decree 
they are not influenced by their personal interest, 
but to avoid the appearance of laboring under such 
an influence.” It occurs to us to commend these 
words of Lord Campbell to that numerous class of 
judges who are in the habit of accepting passes and 
free tickets from railroad companies. 


It seems more than probable that the English Ju- 
dicature Act would have more nearly realized the 
anticipations of its admirers had it more closely 
followed our Code of Procedure, and provided that 
law and equity should be administered by the same 
tribunal. The London Times recently published an 
interesting review of its operation in which, among 
minor evils which appear to be no more than the 
friction to be expected in the first working of a new 
machine, a serious evil was pointed out arising 
from what appeared at first to be a merely theoreti- 
cal or metaphysical difficulty. It seems to have been 
discovered and judicially affirmed that under an 
Act which established a ‘‘ High Court,” no High 
Court really existed except as an abstraction. The 
different Divisions according to the Lord Chief Jus- 
tice, constitute so many different courts, and this 
separation of the Divisions, according to the 
Times, ‘‘ has resulted in perpetuating the old jeal- 
ousies of jurisdiction, and in this respect has tend- 
ed to increase the evils of the old system; that is to 
say, the evil of double litigation, which before was 
only theoretical, has become practical.” The illus- 
trations given of this assertion are the refusals of 
the common law Divisions to exercise their powers 
of transferring actions to the equity Division, al- 
though it may be admitted that the chancery suit 
can dispose of the whole matter while the action at 
law can dispose of only a part of it. This is only 
one more added to that long list of illustrations 
afforded by history that courts are uniformly jealous 
of their jurisdiction. However, since the Times 
commented upon the matter the Queen’s Bench 
Division has manifested a more willing disposition 
to transfer causes, and has announced that, ‘‘so 
soon as we see that litigation in chancery will cover 
and include litigation in the common law action, 
the spirit of the Judicature Act requires that we 
should exercise our power to transfer the whole mat- 
ter to the chancery division in order that the whole 
matter may be determined.” 





The consternation caused among both Irish and 
English barristers by the touting circular of the Irish 
Queen's Counsel, of which we spoke last week, appears 
little less than ludicrous on this side of the Atlantic, 
where the practice of the law is looked upon as a 
business, and not as a patronage. The Irish Law 
Times says that, ‘‘In after times it will not be for- 
gotten with what firmness the Irish Bar proceeded 
to stamp out the first aggravated appearance of the 
touting distemper, and with what success the eradi- 
cation has been accomplished. Their action in the 
matter is demonstrative that the profession, still un- 
demoralized and true to its high traditions, is deter- 
mined to uphold its dignity, and, while maintaining 
its legitimate privileges, to resent any ill-advised 
proceeding that might tend to produce, in the end, 
an infringement of the privileges of the sister pro- 
fession.” The venerable offender, “ admitting his 
error, has tendered an ample apology,” the same 
paper says: ‘‘ the first incipient indication of ‘wrath 
to come’ producing an effect magical as that worked 
by Pythagoras when he caused the ox to fly from 
the fat field of beans by merely whispering in its 
ear.”’ We are sorry that in this case the fly did not 
stick to ‘‘ the fat field of beans.”” Dr. Johnson was 
a moralist, an Englishman, and a man who is usually 
credited with having possessed an unusual amount 
of common sense, and it was his opinion that it was 
proper enough for a lawyer to advertise himself or 
‘*tout” for business, and we have usually found his 
opinions good enough for us. One thing is certain, 
notwithstanding the “dignity,” and the ‘ tradi- 
tions ” of the profession, it is better to tout than to 
steal, or to starve, and English barristers have done 
both the latter within a little time. If the offend- 
ing Q. C. is a reader of the Law JourNAL—and we 
hope he is for his sake—we commend to him the 
milder form of ‘‘ touting” followed by some of the 
leading lawyers in a neighboring city who are 
wont to have the cases in which they are successful 
written up by their clerks or juniors as items of 
news for the local newspapers, with the modest 
statement that ‘‘Jones” or ‘‘Smith ” or whatever 
his name may be appeared ‘‘ for the plaintiff,” or 
‘‘ for the defendant ” as the case may be. This isa 
cheap but insinuating and effective method of adver- 
tising. 

———______—_ 


NOTES OF CASES. 


[* Leonard v. Reynolds, 7 Hun, 73, the General 

Term of the Second Department decided that a 
‘“‘ fire-bell tower” belonging to the city of Brooklyn 
was not subject to the law relating to the liens of 
mechanics. The decision was based upon the deci- 


sion of the Court of Common Pleas in Brinckerhoff 
v. The Board of Education, 37 How. Pr. 499, affirmed 
under the title of Poillen v. The Mayor, 47 N. Y. 666. 
The ground of the decision is, that property held 
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by a municipality for public uses is not subject to 
be taken to satisfy private claims. In the case of 
Vandenburgh v. The Village of Greenbush, recently 
decided by the Court of Appeals, the liability of 
municipal property — in that case a fire engine 
house —to be subjected to a mechanic’s lien, was 
elaborately argued by counsel, but the court refused 
to consider the question, on the ground that the 
nature and use of the property were not set forth 
in the answer. The cuse was decided upon the 
question of the sufficiency of the notice under the 
mechanic’s lien law relating to Rensselaer county. 
The brief of the counsel for the lienors, Mr. G. P. 
Jenks, was very elaborate and exhaustive, and 
probably contains about every argument and every 
authority that can be put forward in favor of the 
proposition that there can be a mechanic’s lien on 
corporate property of amunicipality used for a public 
purpose. The brief is a curious and learned study of 
the nature of municipal property, and a strong argu- 
ment in behalf of the proposition that there is a 
plain and unmistakable legal difference between 
property belonging to a municipal corporation that 
is public with reference to the State, and such as is 
public in respect to the corporation, 


Judge Lowell, of the United States District Court, 
in Brett v. Carter, recently decided, combatted the 
doctrine of fraud in law with a force of reasoning 
and a vigor of language that we do not remember 
to have seen equaled. The questions directly pre- 
sented were, (1) whether a mortgage of chattels 
which permits the mortgagor to remain in possession 
and to sell the goods in the ordinary course of busi- 
ness, is void per se; and (2) whether, in Massachu- 
setts, a mortgage of after-acquired chattels is void. 
To each question he gave a negative answer, hold- 
ing, as to the first, that the question of fraud was 
for the jury. In Griswold v. Sheldon, 4 N. Y. 581, 
by an equally divided court, the question first above 
stated was decided the other way, and, from such a 
feeble birth, has become the law of New York, 
Ohio and Illinois, and perhaps of some of the other 
States. It is, however, not the law of England, or 
of Maine, Massachusetts, Michigan or Iowa, and it 
is strongly assailed in Hugher v. Cory, 20 Iowa, 299, 
and Gray v. Bidwell, 7 Mich. 519. Upon the second 
point Judge Lowell said, among other things: 
‘* Now, the only decision I can find in equity, in 
this State, upon this subject, certainly decides very 
distinctly that a mortgage of after-acquired chattels 
is invalid. Moody v. Wright, 13 Metc. 17. In that 
case the court refused to follow Mitchell v. Winslow, 
2 Story, 630, and relied largely on the dictum of a 
very distinguished common-law judge, Baron Parke, 
who said, in Mogg v. Baker, 3 M, & W. 195, that 
there was no such lien in equity any more than at 





law. Some years after these decisions were ren- 
dered, the House of Lords unanimously followed 
the doctrine of Judge Story, and reversed a decision 
of Lord Campbell which had been founded on the 
dictum of Baron Parke, and that learned judge, after 
much hesitation, concurred in the decision. Hol- 
royd v. Marshall, 10 H. of L. 191.” He, therefore, 
concluded to follow Judge Story’s views. 


In Jarry v. Ashton, 34 L. T. R. 97, the Queen’s 
Bench Division held that the duty of him who occu- 
pies a house abutting on the highway is to repair all 
known defects of the house and its appurtenances 
the non-repair of which may result in danger to the 
passers-by; and that duty is not discharged by the 
employment of a contractor to repair such defects. 
If damage results from the negligence of a con- 
tractor so employed the householder is liable. In 
that case A. occupied a house abutting on a street. 
Projecting from the front wall, about fifteen feet 
over the pavement, was a lamp, which A. had em- 
ployed a contractor to repair, along with his other 
lamps. The contractor did his work badly. An- 
other contractor, being afterward employed by the 
defendant to examine the lamp, placed a ladder 
against the bracket which joined it to the wall. 
The weight of the ladder and the rotten state of 
the bracket caused the lamp to fall and injure T., 
a passer-by in the street, and it was held that A. 
was responsible to T. for the injury so caused, and 
arule to set aside a verdict entered for T. at the 
trial discharged. Whether A. would have been 
liable if he had never known the decayed condition 
of the lamp, guere. The defendant’s counsel relied 
upon Nichols v. Marsland, L. R., 10 Ex. 265, wherein 
it was held that the defendant was not liable to an 
action for an escape of water caused by an agent 
beyond his control, as he had used all reasonable 
care to keep the water on his own land; and upon 
Searle v. Laverick, L. R., 9 Q. B. 122; 43 L. J. 438, 
Q. B.; 30 L. T. R. (N. 8.) 89, wherein it was held 
that a livery-stable keeper was not liable for injury 
caused to carriages placed in his keeping by the fall 
of the building, in a case where the careless conduct 
of the builder was the real cause of the accident. 
But the court based its decision on Rex v. Watson, 
1 Ld. Raym. 856, although Quain, J., upon the 
argument, referred to Francis v. Cockerell, L. R., 5 
Q. B. 184; 22 L. T. R. (N. 8.) 203, affirmed on 
appeal, L. R., 5 Q. B. 501; 39 L. J. 291, Q. B.; 23 
L. T. R. (N. 8.) 466, in which case it was held that 
the person who had employed a contractor to erect 
a stand upon a race-course was responsible for inju- 
ries occasioned by the defective construction of the 
stand. During the argument of this case the plain- 
tiff’s counsel cited Dicey on Parties, whereupon 
Blackburn, J., remarked: ‘‘ We cannot take a mod-— 
ern text-book as an authority.” 
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ACTIONS ON PROMISES MADE FOR THE 
BENEFIT OF A THIRD PERSON. 


N the case of Schermerhorn v. Vanderheyder., 1 
Johns. 140, it is stated in a per curiam opinion 
to be the opinion of the court, ‘‘that, where one 
person makes a promise to another for the benefit of 
a third person, that third person may maintain an 
action on such promise.” ‘‘This,” continues the 
court, ‘‘was the doctrine of the King’s Bench in 
the case of Dutton v. Poole, 2 Lev. 210.” 

We purpose to very briefly examine the correct- 
ness and extent of the rule thus laid down. An 
examination of the case cited, with some other 
decisions, will, it is thought, lead to the conclusion 
that its doctrine is misstated in the opinion quoted. 

From the report in 1 Ventris, 318, the facts of the 
case appear to have been, that the father of the 
plaintiff's wife being seized of certain lands which, 
at the time the action was brought, had descended 
to the defendant, and being about to cut timber off 
of such lands to raise a portion for his daughter, 
the wife of the plaintiff, the defendant promised 
the father that if he would not sell the timber he, 
the heir, would pay the daughter the sum of £1,000. 
It was held that an action against the heir by the 
husband of the daughter and his wife would lie on 
this promise. ‘‘It might be another case,” the 
court remark, p. 333, ‘‘if the money had been to 
have been paid to a stranger, but there is such a 
nearness of relation between the father and child, 
and it is a kind of a debt to the child to be provided 
for, that the plaintiff is plainly concerned.” As 
reported in 2 Levinz, 210, the decision is plainly 
placed upon the circumstances of the relationship. 
Scroggs, Ch. J., said: ‘‘There was such apparent 
consideration of affection from the father to his 
children, for whom nature obliges him to provide, 
that the consideration and promise to the father 
may well extend to the children.” (P. 211.) 

In another case reported in 1 Ventris, 6 (Bourne 
v. Mason), which was decided about ten years earlier 
than Dutton v. Poole, the facts before the court were, 
that one Parrie, being indebted to the plaintiffs and 
also to the defendants, and another person being 
indebted to Parrie, the defendants promised Parrie, 
in consideration of his allowing them to sue the 
stranger in his (Parrie’s) name, that they would pay 
his debt to the plaintiffs. Parrie having permitted 
them thus to sue, and they having recovered, action 
was brought upon the promise. To sustain the 
action a case was relied on where it had been held 
that a promise having been made to a physician to 
pay, if he effected a certain cure, such a sum to him 
and such another sum to his daughter, the latter 
might bring an action for the sum so promised to be 
paid to her. But the court distinguish the case 


cited from the one before them, observing that ‘‘ the 
nearness of the relation gives the daughter the bene- 





fit of the consideration performed by her father,” 
holding that in the case at bar the plaintiff was a 
stranger to the consideration, and consequently 
could not maintain an action. 

This almost contemporaneous decision, taken in 
connection with the remark of the court above, 
cited in Dutton v. Poole, appears almost conclusive 
evidence that, as a matter of fact, the doctrine of 
the court in the latter case was not what it is stated 
to have been in 1 Johns. 140. Other old cases apply 
a stricter rule than that intimated in Bourne v. 
Mason. See Pine v. Morris, cited in Sir Th. Jones. 

There are many English decisions directly adverse 
to the existence of any such general rule as that laid 
down in Schermerhorn v. Vanderheyden. All the 
cases of this description where—no relationship 
existing between the plaintiff and the ‘party to 
whom the promise is made — an action at law will be 
sustained in the English courts upon a promise made 
for the benefit of the plaintiff by the defendant, to 
one not a party to the action, may, it is thought, be 
thus classified : 

First. Where the transaction upon which the 
action is brought has taken place between the de- 
fendant and a person acting as agent for-the plain- 
tiff, or who represented him in some other manner 
at the time of such transaction. Sadler v. Paine, 
Savile, 22; Legat’s Case, Latch, 206; Carnegie v. 
Waugh, 2 Dowl. & R. 277; Baron v. Husband, 4 
Barn. & A. 611; Coleridge, J., in Lilly v. Hays, 5 
Ad. & E, 551. 

Second. Where the defendant has made a promise 
upon the faith of which the plaintiff has acted, the 
promise having been made with an intention actual, 
or to be presumed that a third person should act 
upon it. See case of Sprat v. Agar, cited in Bourne 
v. Mason, supra. 

This is a familiar rule, under which may be classed 
those cases aptly termed by the Supreme Court of 
the United States assumpsit to all the world. Law- 
rason v. Mason, 3 Cranch, 492. 

Third. All cases where the defendant having, fora 
valuable consideration, entered into some engage- 
ment with a third person for the benefit of the 
plaintiff, or having been requested by a third per- 
son to do some act beneficial to the plaintiff, has 
promised the plaintiff to fulfill such engagement, or 
(having received sufficient consideration) to do such 
act, or has acknowledged to the plaintiff his en- 
gagement to him, or authorized an acknowledgment 
of the engagement to be made. Williams v. Everett, 
14 East, 582; Lilly v. Hays, 5 Ad. & E. 548; Mal- 
colm v. Scott, 5 Exch, 601. 

In this last class of cases it is held that, unless 
there has been some communication between the 
plaintiff and the defendant, the former is a stranger 
to the consideration, and cannot maintain an action. 
Crow v. Rogers, 1 Strange, 592; Price v. Haston, 4 
Barn, & A. 483, 
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No intention to overrule nor any dissent from the 
case of Dutton v. Poole, supra, is expressed in the 
other cases referred to above. Were its doctrine 
what it is said to be in Schermerhorn v. Vanderheyden, 
supra, the cases just cited of Crow v. Rogers, Wil- 
liams v. Everett, Malcolm v. Scott and Price v. Easton 
would be directly opposed to it. But these cases 
appear to be almost conclusive evidence that, in its 
own country, this case has received no such inter- 
pretation as is given to it by the New York court. 
Had it been regarded as authority for the general 
proposition that, on a promise by one person to 
another for the benefit of a third, the last may 
maintain an action against the first, it would cer- 
tainly, in some one of the later cases, have been 
noticed to be overruled. 

Against the authority of the cases cited above, the 
dicta usually quoted in support of the rule laid down 
in 1 Johns., appear hardly worthy of mention. 
These are, a remark of Lord Mansfield in a case 
decided independently of the existence of any such 
rule, and which remark is reported in too isolated a 
manner and is too general in its form to be of any 
special weight (Martyn v. Hinde, Cowper, 443) ; a dic- 
tum reported in a note to 1 Bos. & P. 101, which 
dictum was entirely uncalled for by the case before 
the judge to whom it is attributed, and which may 
be incorrectly reported, or reported without some 
qualifying remark, and a dictum of Lord Alvanley, 
which was dissented from by his associates (3 Bos. 
& P. 149.) 

Schermerhorn v. Vanderheyden has a whimsical re- 
semblance in its circumstances to Dutton v. Poole. 
The defendant it appeared had requested the father 
of the plaintiff’s wife to make an assignment of his 
personal property to him. The father promised to 
make such assignment; but on condition that the 
defendant should purchase a desk for the assignor’s 
daughter, the wife of the plaintiff. The assignment 
having been made, and the assignee having failed to 
purchase the desk, this action was brought. 

The court may perhaps have been unconsciously 
influenced by the apprehension that to apply the 
solemn language of Dutton v. Poole, concerning the 
obligation to the child to be provided for, to the 
precise circumstances of this case might appear 
comical, Unless the fact that the daughter in this 
instance was married, and thus provided for be con- 
sidered as a circumstance distinguishing the cases, 
the opinion of the court furnishes a singular exam- 
pie of a case cited for a doctrine which it does not 
sustain in an instance where the doctrine which it 
does express would be applicable. 

In later cases the rule of Schermerhorn v. Vander- 
heyden has been constantly reasserted. While in no 
case so far as is known has its assertion without 
qualification been necessary. Judges have, it would 
seem, delighted in reaffirming its correctness. It is 
thus announced as a rule of law in Cumberland v. 





Codrington, 3 Johns, Ch. 254; in Barker v. Bucklin, 
2 Denio, 55; in Delaware & Hudson Canal Oo. v. 
West. Co, Bank, 4 Denio, 97; in Dingledein v. Third 
Ave. R. R. Co., 37 N. Y. 575, and in many other 
cases, 

The leading case on the subject is Lawrence v. 

‘ox, 20 N. Y. C. 268. 

The plaintiff in this case proved that one Holly 
made a loan of money to the defendant, stating that 
he was indebted to the plaintiff, and directing Holly 
to pay to the plaintiff on the next day the sum 
loaned. The defendant having received the money 
this action was brought. In delivering the opinion 
sustaining the action, H. Gray, J., repudiates the 
notion that actions of this description are only to be 
sustained on the theory of a trust, and lays it down 
as a principle of law that ‘‘a promise made to one 
for the benefit of another, he for whose benefit it is 
made may bring an action for its breach.” While 
the result of Judge Gray’s opinion was concurred 
in by a majority of the court, only three of his 
seven associates concurred in the remark just quo- 
ted, two others concurring in the result on the 
ground that the promise was to be regarded as made 
to the plaintiff through the medium of his agent 
whose action he could ratify. Two judges (Com- 
stock and Grover, JJ.) dissented. 

Judge Gray in his opinion refers to the case of 
Farley v. Cleveland, 4 Cow. 482, affirmed 9 Cow. 
639. That decision is placed entirely on the 
operation of the statute of frauds. The facts, so far 
as they have any resemblance to those in Lawrence 
v. Fox, were so far different as to bring the cases 
within the English decisions in the third class of 
cases above mentioned; while Lawrence v. Fou, if 
reconcileable in any manner with the English cases, 
must be placed in the first class among the cases of 
agency. In the case in 4 Cowen a communication 
between the plaintiff and the defendant was offered 
to be proved. In Lawrence v. Fox the plaintiff 
might according to the English decisions have been 
deemed a stranger to the consideration. Unless in 
Farley v. Cleveland the promise offered to be proved 
was void under the statute of frauds, there was nu 
question of the plaintiff's right of action. 

Notwithstanding the doubts which may be cast 
on its authority on the point under discussion from 
the division in opinion among the members of the 
court, the rule stated in Lawrence v. Fox was soon 
followed in a case where its application was of the 
greatest importance. 

Chancellor Walworth was of opinion that assess- 
ments in conveyances of real estate whereby the 
grantee assumes the payment of an existing mort- 
gage on the property are not promises for the bene- 
fit of a third person; but rather agreements to ex- 
onerate the grantor from liability on account of the 
mortgage. If there was no liability on the part of 


the grantor to pay the mortgage, a covenant by the 








364 


THE ALBANY LAW JOURNAL. 

















grantee to satisfy it could not, the chancellor held, 
be enforced by the holder of the mortgage against 
the grantee. King v. Whitely, 10 Paige, 465. This 
view was approved by the Court of Appeals in T7ot- 
ter v. Hughes, 2 Kern. 74, and the same view is taken 
in Ford y. David, 1 Bosw. see p. 600, and in Doo- 
little v. Naylor, 2 Bosw. see p. 225. 

But in Burr v. Beers, 24 N. Y. 178, a very dif- 
ferent view is taken of agreements of this nature. 
This was an action by a holder of a mortgage on 
real estate against a grantee of the mortgagor whose 
conveyance contained the following covenant. 
‘* Subject to two mortgages held by, and bearing 
date, etc., which mortgages are deemed and taken as 
a part of the consideration of this conveyance, and 
which the party of the second part hereby assumes 
to pay.” As3no foreclosure of the mortgage was 
sought, and as the mortgagor was not a party tothe 
action, Judge Denio, in delivering the opinion of 
the court, remarks that if the judgment (for the 
plaintiff) can be supported, it must be ‘‘ upon the 
broad principle that if one person makes a promise 
to another for the benefit of a third person, that 
third person may maintain an action on the prom- 
ise.” And judgment in the plaintiff's favor was 
affirmed. Thus, the assuming of the payment of 
mortgages by grantees of mortgaged real estate is 
declared to be a contract of the same class as that 
in evidence in Lawrence vy. Fox, The decision in 
Burr v. Beers was unanimous. 

In 4¢tna Nat, Bank v. First Nat. Bank, 46 N.Y. 
82, the doctrine announced in the two last cases 
referred to is said to be one which was established 
not without a struggle, that judges have yielded 
assent to it with reluctance, and that in general 
there has been some trust, or the defendant has been 
charged as for money which ex @quo et bono, belonged 
to the plaintiff. ‘‘ The doctrine will not be extend- 
ed to new or doubtful cases.” 

Garnsey v Rogers, 47 N.Y. 233, was an action 
brought for the foreclosure of a mortgage. The en- 
forcement was sought of a covenant in an instru- 
ment which was in fact a mortgage, although on its 
face an absolute deed to pay the mortgage under 
foreclosure. The court held that a covenant con- 
tained in a subsequent to pay a prior mortgage could 
not be enforced by the holder of the latter security. 

Of Lawrence v. Fox, Rapallo, J., in delivering the 
opinion of the court, remarks that he does not un- 
derstand the case to have gone so far as to hold that 
every promise made by one person to another from 
the performance of which a third would derive a 
benefit gives a right of action to such third person, 
‘the being privy neither to the contract nor the con- 
sideration.” ‘* He must,” continues the judge, “be 


the party intended to be benefited; and all that the 
case of Lawrence v. Fox decides is that where one 
person loans money to another upon his promise to 
pay it to a third party to whom the party so lending 





the money is indebted, the contract thus made by 
the lender is made for the benefit of his creditor, 
and the latter can maintain an action upon it with- 
out proving an express promise to himself from the 
party receiving the money.” The decision in Burr 
v. Beers ‘‘ may be sustained” it is said “* * 
as a special agreement leaving so much money in 
the hands of the purchaser for the use of the mort- 
gagee.” This is a theory somewhat more limited in 
its extent than the “ broad principle ” on which the 
court in the latter case placed their decision. 

The tendency of the opinion in Garnsey v. Rogers 
appears to be that in actions of the character of 
those under consideration, the plaintiff must have 
some claim based on privity of contract or of con- 
sideration to authorize an action by him against the 
person making the promise, that the mere circum- 
stance that the performance of the promise would be 
beneficial to him is not sufficient ground on which 
to maintain an action; but that the rule in this 
State is so far different from the English rule that 
no communication between the plaintiff and the 
defendant is required to be shown. The remark 
concerning the decision in 24 N. Y. seems to 
cast a doubt on the correctness of the theory that a 
covenant in a conveyance of land to pay a mortgage 
thereon is a contract made for the benefit of a third 
party. On account of the remark made on the case 
we have given the words of the covenant in evi- 
dence in Burr v. Beers. Where the plaintiff occu- 
pies the position of a cestui que trust his rights will of 
course be recognized by the court. Per Allen, J., 
46 N. Y. 92. 

But the language of the Commission of Appeals in 
another case is somewhat in contrast with the careful 
distinctions and guarded language of the Court of 
Appeals. Thorp v. Keokuk Coal Co., 48 N. Y. 253, was 
an action brought on a covenant in a deed. Here it 
appeared that in a bond accompanying a mortgage 
a clause had been inserted that recourse should first 
be had to the mortgaged property, and that the 
obligors should only be liable in the event of a defi- 
ciency remaining on a sale thereof. The mortgagors 
conveyed to the defendants by a deed in which pay- 
ment of the mortgage was assumed. On the coven- 
ant thus made the action was brought for the 
amount due on the mortgage. 

The Commission of Appeals held that the action 
could be maintained, and that the clause referred to 
in the bond did not lessen the defendants’ liability ; 
and Earl, C., adds that the defendants’ liability 
would have been equally great if the mortgagor had 
not been liable at all, ‘‘the defendants having 
promised upon a sufficient consideration to pay the 
debt.” 

The natural deduction from the opinion of the 
court in this case is that every promise made on sufi- 
cient consideration to do an act beneficial to a third 
party will sustain an action by such third party, 
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whether he be a creditor of the person to whom the 
promise is made or not, or have, or have not any inter- 
est in the matter other than that arising from the 
promise. If this view be correct, the remarks of the 
Court of Appeals in Garnsey v. Rogers, in reference 
to the cases in 20 and 24 N. Y., are at least in- 
appropriate, since the Commission of Appeals thus 
assert to be law, all that could be implied from the 
most liberal interpretation of those cases. 

It may, we apprehend, be said that the present 
tendency of the decisions in this State is against the 
extreme doctrine laid down in Thorp v. Keokuk Coal 
Co. 

Lawrence v. Fox received in Brisbane v. Beebe, 48 
N. Y. 636, per Leonard, C., an interpretation 
similar to that given it by Rapallo, J., in Garnsey v. 
Rogers. also tna Nat. Bank v. First Nat. 
Bank, supra. No case which required the applica- 
tion of the rule to its full extent can, it is believed, 
be found in the New York reports, unless Schermer- 
horn v. Vanderheyden should be thought to be of 
In this case it may be noted that 
In- 


See 


such a character. 
the action was dismissed on another gound. 
stances where a promise made by a defendant to a 
third party may properly be enforced by a plain- 
tiff for whose benefit it was made, are afforded by 
the cases of Merrill et al. v. Green et al., 55 N.Y. 
270, and by Glen et al. v. Hope Mutual Life Ins. 
Co., 56 id. 379. 

A contract of this nature does not in general 
while unexecuted give the person to be benefited 
by its execution so absolute a right to its perform- 
ance as to exclude the equities of creditors of the 
person to whom the promise has been made. Thus 
where a sale of goods had been made, the price to 
be in part paid by the payment of certain promis- 
sory notes which had been executed by the vendors 
to third parties, it was held, that the amount to be 
thus paid was liable to attachment by creditors of 
the vendors as money due to the latter. Kelley v. 
Roberts, 40 N. Y. 432. What appears to be a more 
liberal rule was applied in Barlow v. Myers, 6 N. Y. 
Sup. 183; 3 Hun, 720; but the decision has lately 
been reversed by the Court of Appeals. Alb. Law 
J., Feb. 26, 1876, V. 18, No. 9. 

It is worthy of remark that in Massachusetts, where 
the subject of promises by a defendant toa third per- 
son for the benefit of a plaintiff has been much dis- 
cussed, it is finally settled after much contrary opin- 
ion (Parker, C. J., in Hall v. Marston, 17 Mass. 579; 
Shaw, C. J., in Carnegie v. Morrison, 2 Metc. 401; 
Brewer v. Dyer, 7 Cush. 337), that Dutton v. Poole 
should be placed on the circumstance of relation- 
ship, that the instances in which actions of this na- 
ture are allowed are exceptional, and that no such 
general principle of law exists as that asserted in the 
earlier Massachusetts cases. Mellen v. Whipple, 1 
Gray, 317. The remark of Rapallo, J., above quo- 


ted, concerning the case of Burr v. Beers, may cause 





a doubt as to whether in Mellen v. Whipple the case 
should not have been considered independently of the 
correctness or incorrectness of the rule under dis- 
cussion. Cc. W. 8. 


———__.__—_—— 


INSURANCE — DELIVERY OF POLICY 
AFTER DEATH OF INSURED. 


N Piedmont & Arlington Life Ins. Co. v. Ewing, 
admr., the Supreme Court of the United States 
considered the effect of a delivery of a policy of life 
insurance after the death of the person to be insured. 
Oue Howes, the publisher of a newspaper, agreed with 
Huff, the special agent of the insurance company, to 
take out a policy on his life for $5,000, and the com- 
pany was to advertise with Howes. The amount of 
the premium was to be $87.70 — $70 to be paid in adver- 
tising and the remainder in cash. “It further ap- 
peared in evidence,” says the bill of exceptions, “that 
said policy was executed by the officers of the com- 
pany, and forwarded to Bell, the local agent, and re- 
ceived by him at Jefferson City, Missouri, about the 
6th day of September, 1871, to be countersigned and 
delivered; that he tendered the same to said Howes 
and demanded the cash part of said advance premium, 
to wit, $17.70, but that said Howes did not pay the 
same, saying that the printing was to pay the first 
semi-annual premium on the policy; that he would 
write to Huff, the special agent of the company, with 
whom he had made the contract at Kansas City, about 
it; that after giving said Howes time to hear from 
said special agent, said Bell called again upon said 
Howes for the $17.70, but he did not pay said sum, and 
that afterward, to wit, on the 12th day of October, 
1871, said Bell, being about to remove to the neighbor- 
hood of Brazeto, fifteen miles from Jefferson City, 
called again upon said Howes, and found him sick. 
Howes told him that he would look up the accounts as 
soon as he was able to get to his office, and would settle 
the matter.” 

This evidence seems to be uncontradicted. On the 
14th day of October, on or about six o'clock in the 
evening, Howes died, and Bell was at that time not in 
the city. But on that day, Howes’ friend and partner, 
Ragan, (at what hour is not stated,) paid toa man 
using the same office with Bell, the $17.70, and gave a 
receipt for the bill of printing of $70,and took from 
the same person a receipt in full for the $87.70 paid on 
the policy, describing it by number. This receipt was 
signed R. A. Hufford, for J. F. Bell, agent, eto. 
Neither Hufford nor Bell knew of Howes’ condition 
at this time. Hufford wrote to Bell what he had done, 
and requested him to send the policy by mail, which 
he did. There is some question raised as to Hufford’s 
power to accept and receipt for the money, and if he 
had none, then as to Bell’s ratification of his act. 

Miller, J., said: ‘‘ But in the view which we teke of 
this case, this is immaterial, for we think that if Bell 
himself had done all that Hufford and himself both 
did, that is, if Bell had received the money, given the 
receipt and delivered the policy in the manner they 
were done, there was still no valid contract. It will, 
perhaps, be admitted, that if there had been no agree- 
ment before Howes was at the point of death, between 
himself and the insurance company, as to the terms of 
the contract, Howes alone could not, at that moment 
by any act of his, perfect the agreement. It cannot, 
fora moment, be contended, that while the parties are 
still in negotiation as to the terms of a contract, one of 
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them learning of a total change in the condition of the 
subject-matter of the contract, of which the other is ig- 
norant, can at that moment accept terms which be has 
refused before, and by doing so bind the party who had 
offered those terms when the condition of affairs was 
wholly different.’’ It was therefore held that there was 
no such evidence of the existence of the contract of in- 
surance as to sustain it. In this connection we may men- 
tion the case of Baldwin v. Ins. Co.,56 Mo. 151; 17 Am. 
Rep. 671, where plaintiff applied for a policy of fire 
insurance on his premises; the application was ac- 
cepted and the policy made out and executed. But 
plaintiff not having the money to pay for the premium, 
the policy remained in the hands of the company un- 
til two months thereafter, when plaintiff paid the pre- 
mium and received the policy, although in the mean- 
time the premises had been destroyed by fire, which 
fact plaintiff did not disclose. Held, that the policy 
was valid and the company bound. This case seems 
to be contrary to the doctrine of Ins. Co. v. Ewing. 


—__—____—_— 


CHRISTIANITY AND THE COMMON LAW. 


OT very long ago acorrespondent propounded to 
the readers of the LAW JOURNAL the question 
‘Is Christianity a part of the common Jaw?” and 
gave some account of the conflicting opinions of those, 
learned in the law, whom he had consulted. In a 
paper recently published in the ‘ Independent,” 
the Rev. Dr. Spear discussed the question in the 
light of the judicial authorities, and answers it very 
conclusively. Dr. Spear is a very thorough and a very 
learned student of constitutional law, and his article 
is especially valuable to the lawyer. We quote it en- 
tire: 

“The first judicial declaration that ‘ Christianity is 
parcel of the laws of England,’ was made by Sir Mat- 
thew Hale. Lord Mansfield subsequently modified the 
statement by saying that ‘the essential principles of 
revealed religion are part of the common law.’ Lord 
Campbell, in his ‘Lives of Chief Justices,’ explains 
the language as simply meaning that the law will not 
permit the essential principles of revealed religion to 
be ridiculed and reviled. The English commissioners 
on criminal law, in their sixth report (1841) express the 
opinion that the maxim does not ‘supply any reason 
in favor of the rule that arguments may not be used 
against’ Christianity, *‘ provided it be not done in such 
a manner as to endanger the public peace by exciting for- 
cible resistance.’ Archbishop Whately, in his preface 
to his ‘ Elements of Rhetoric,’ says that he had ‘ never 
met with any one who could explain’ to him the 
meaning of the maxim; yet he did not understand it 
as implying ‘the illegality of arguing’ against the 
established religion of England. Thomas Jefferson, 
in an appendix to his ‘ Reports of Virginia Cases,’ says 
that the declaration of Sir Matthew Hale was not at 
the time of its utterance sustained by any authority, 
and that, though frequently repeated by English 
judges, it never had any legislative authorization. He 
speaks of it as resting upon the ‘usurpation of the 
judges alone, without a particle of legislative will hav- 
ing ever been called on or exercised toward its intro- 
duction or confirmation.’ He characterizes it as ‘ the 


most remarkable instance of judicial legislation that 
has ever occurred in English jurisprudence, or, per- 
haps, in any other. 

“Ts Christianity a part of the common law of this 
country, and, if so, in what sense and to what extent? 





There is no pertinency in this question, considered in 
application to the general government, since there is 
no common law of the Union. The Supreme Court of 
the United States, in the case of Wheaton v. Peters, 8 
Pet. 591, said: ‘ There is no principle which pervades 
the Union and has the authority of law that is not 
embodied in the constitution or laws of the Union. The 
common law could be made a part of our Federal 
system only by legislative adoption.’ So, also, in the 
case of The State of Pennsylvania v. The Wheeling 
Bridge Company, 13 How. 518, the same court said: 
‘The Federal courts have no jurisdiction of common 
law offenses and there is no abstract pervading princi- 
ple of the common law under which we can take juris- 
diction.’ It, hence, follows that the question proposed 
has no reference to the United States. The law of 
the Union is contained in the constitution, and the 
statutes of Congress enacted in pursuance thereof. 

“If, then, Christianity be a part of our common law, 
it must be so exclusively in relation to the State gov- 
ernments. How far and in what sense is this a fact, 
if it be a fact at all? In answer to this question, we 
submit the following exhibit of authorities referring 
to it: 

‘“*Mr. Sedgwick, in his treatise on the ‘ Construction 
of Statutory and Constitutional Law’ (p. 14), says: 

‘“**Tt is often said that Christianity is part and par- 
cel of the common law. But this is true only in a 
modified sense. Blasphemy is an indictable offense 
at common law; but no person is liable to be punished 
by the civil power who refuses to embrace the doc- 
trines or follow the precepts of Christianity. Our 


constitutions extend the same protection to every form 
of religion and give no preference to any.’ 


“* Judge Cooley, in his ‘Constitutional Limitations’ 
(p. 472), observes: 


“*Tt is frequently said that Christianity is a part 
of the law of the land. In a certain sense and for 
certain purposes this is true. * * * But the law 
does not attempt to enforce the precepts of Christianity 
on the ground of their sacred character or divine 
origin. Some of these precepts are universally recog- 
nized as being incapable of enforcement by human 
laws, notwithstanding they are of continual and uni- 
versal obligation. Christianity, therefore, is not a 
part of the law of the land, in the sense that would 
entitle courts to take notice of and base their judg- 
ments upon it, except so far as they should find that 
its precepts had been incorporated in and thus become 
a component part of the law.’ 


‘*In the same treatise Judge Cooley remarks: ‘It is 
not toleration which is established in our system; but 
religious equality... The doctrine of this eminent jurist 
is that the principles of Christianity are not ipso facto, 
in virtue of their divine origin or sanction, any part 
of the law of the land, and not so at all, except as 
they may have been legally incorporated therein; and 
that they cannot be thus incorporated in any sense 
that would be inconsistent with the fundamental prin- 
ciple of ‘ religious equality.’ 

** Mr. Francis Wharton, in his work on American 
Criminal Law (vol. 3, p. 188), refers to cases in which 
the courts have spoken of Christianity as part of the 
common law, and then adds the following comment: 

‘** But when these cases are analyzed it will be found 
that, though in most of them the courts throw out the 
declaration that Christianity is part of the common 
law, yet they all of them rest on grounds independent 
of this general position; for it is a common nuisance, 
and punishable as such by indictment at common law, 
to disturb the religious worship of others, or flagrantly 
or indecently insult their religious belief, no matter 
what be their creed. Thus it would be held indictable 
to wantonly disturb a congregation of Mormons or 
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Jews, oreven of Mohammedans, when peaceably en- 
gaged in their religious rites. * * ITnfidel and 
skeptical opinions are only indictable when publicly 
and grossly expressed in such a way as to become a 
common nuisance or to provoke a breach of the peace. 
We may, therefore, conclude that, while the spiritual 
element of Christianity is protected by the common 
law, the former does not so enter into the latter as to 
place matters of religious faith within the jurisdic- 
tion of the civil authority, either for vindication or 
enforcement.’ 


* Justice Story, in delivering the opinion of the Su- 
preme Court of the United States in the case of Vidal 
v. Gtrard’s Executors, 2 How. 127, referred to Christian- 
ity as being ‘a part of the common law of Penusyl- 
vania,’ and then immediately added: ‘ But this propo- 
sition is to be received with its appropriate qualifica- 
tions and in connection with the bill of rights found 
in its constitution of government.’ After quoting the 
section of the constitution relating to the rights of 
conscience, he proceeded to say: 


“«Language more comprehensive for the complete 
protection of every variety of religious opinion could 
scarcely be used; and it must have been intended to 
extend equally to all sects, whether they believed in 
Christianity or not and whether they were Jews or 
infidels. So that we are compelled to admit that, al- 
though Christianity be a part of the common law of 
the State, yet it is so in this qualified sense, that its 
divine origin and truth are admitted, and, therefore, 
it is not to be maliciously and openly reviled and blas- 
phemed against, to the annoyance of believers or the 
injury of the public. Such was the doctrine of the 
Supreme Court of Pennsylvania in Updegraph v. The 
Commonwealth.’ 


“In the case here referred to by Justice Story, and 
found in 11 Sergeant & Rawle’s Reports, p. 394, the 
Supreme Court of Pennsylvania held the following 
language : 


“* Christianity, general Christianity, is and always 
has been a part of the common law of Pennsylvania; 
* * * but with liberty of conscience. * * * No 
preference is given by law to any particular religious 
profession. Protection is given to all by our laws. 
* * * Itis only the malicious reviler of Christianity 
that is punished. * * It is open, public vilifica- 
tion of the religion of the country that is punished, 

* * to preserve the peace of the country by an 
outward respect to the religion of the country. * * * 
If, from a regard to the decency and good order of so- 
ciety, profane swearing, breach of the Sabbath, and 
blasphemy are punishable by civil magistrates, these 
are not punished as sins or offenses against God, but 
crimes injurious to and having a malignant influence on 
society.’ 


“Chief Justice Kent, in delivering the opinion of 
the Supreme Court of the State of New York in the 
case of I'he People v. Ruggles, 8 Johns. 290, said: 


‘** The authorities show that blasphemy against God 
and contumelious reproaches and profane ridicule of 
Christ or the Holy Scriptures (which are equally 
treated as blasphemy) are punishable at common law, 
whether by words or writings. The consequences 
may be less extensively pernicious in the one case than 
in the 6ther; but in both instances the reviling is still 
an offense, because it tends to corrupt the morals of the 
people and to destroy good order. Such offenses * * * 
are treated as affecting the essential interests of civil 
society. * The free, equal, and undisturbed 
enjoyment of religious opinion, whatever that may 
be, and free and decent discussions on any religious 
subject are granted and secured; but to revile with 
malicious and blasphemous contempt the religion pro- 
fessed by almost the whole community is an abuse of 
that right. * * * Wicked and malicious words, 
writings, and actions, which go to vilify those Gospels, 
continue, as at common law, to be an offense against 
the public peace and safety.’ 


“The Massachusetts case of The Commonwealth v. 
Kneeland, 20 Pick. 206, was not a case at common law, 





but under a statute which provided that ‘if any per- 
son shall willfully blaspheme the holy name of God 
by denying, cursing, or contumeliously reproaching 
God, his creation, government, or final judging of the 
world; or by cursing or reproaching Jesus Christ or 
the Holy Ghost; or by cursing or contumeliously re- 
proaching the holy Word of God,’ he shall be pun- 
ished in the manner prescribed. The question before 
the Supreme Court was whether the language charged 
in the indictment —and which the jury in the court 
below found Kneeland to have published — was blas- 
phemy within the meaning of the above statute, and, 
if so, then whether the statute itself was consistent 
with the constitution of Massachusetts. This ques- 
tion in both of its branches was answered aflirmatively 
by Chief Justice Shaw, who delivered the opinion of 
the majority of the court. The statute, he said, was 
not ‘intended to preveut or restrain the formation of 
any opinions or the profession of any religious senti- 
ments whatever; but to restrain and punish acts 
which have a tendency to disturb the public peace.’ 
Judge Morton, ina dissenting opinion, said: ‘It [the 
statute] was not intended to punish a denial of the 
existence of God, but only such a denial when made 
in a manner calculated to give just offense to others and 
with a bad intent.’ He also said: ‘ When he [the citi- 
zen] engages in the discussion of any subject in the 
honest pursuit of truth, or endeavors to propagate any 
opinions which he sincerely entertains, he is covered 
by the egis of the constitution; but when he wantonly 
and maliciously assails the rights and privileges of others 
or disturbs the public peace, he is the proper subject of 
punishment.’ He held that the instruction to the jury 
in this case was incorrect, and, hence, that the defend- 
ant was entitled to a new trial. 

‘Justice Clayton, of the Supreme Court of Dela- 
ware, in the case of The State -v. Chandler, 2 Harr. 553, 
gives an elaborate opinion as to the question how far 
and in what sense Christianity is to be deemed a part 
of the law of the land. We quote as follows from 
this deliverance: 


‘“**'The common law was, as Lord Coke expressed 
it, * * * the preserver of the common peace of the 
land; and, therefore, we find it punished outrages on 
or breaches of the peace of society, and also acts 
whose tendency was to disturb that peace. * * * 
But, even in England, Christianity was never consid- 
ered a part of the common law, so far as that for a 
violation of its injunctions, independent of the estab- 
lished laws of man, and without the sanction of any 
positive act of Parliament made to enforce these in- 
junctions, any man could be drawn to answer in a 
common law court. * * * It [the common law] 
adapted itself to the religion of the country just so far 
as was necessary for the peace and safety of civil in- 
stitutions; but it took ccgnizance of offenses against 
God only where, by their inevitable effects, they be- 
came offenses against man and his temporal security. 
* * * If in Delaware the people should adopt the 
Jewish or Mobammedan religion, as they have an un- 
questionable right to do, if they prefer it, this court 
is bound to take notice of it as their religion and re- 
spect it accordingly. * * * It [the common law] 
sustained indictments for wantonly and maliciously 
blaspheming God or the Founder of the Christian re- 
ligion, because such blasphemy tended to subvert the 
peace and good order, which it was bound to protect. 
But it sustained no indictment for a mere sin against 
God as a common-law offense, where these objects of 
its care were not affected. * * * The common law 


only punished it [blasphemy] when it tended to create 
a riot or break the peace in some other way, or subvert 
the very foundation on which civil society rested. 
* * * Tt will be seen that, in our judgment, by the 
constitution and laws of Delaware the Christian re- 
ligion is a part of those laws so far that blasphemy 
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caput it is ieee: while the people prefer it 18 their 
religion, a 

“The doctrine of Justice Clayton is that, Christian- 
ity being the religion which the great mass of the peo- 
ple of Delaware prefer, the courts of that Stete are 
bound to treat as an offense against civil society an 
act of blasphemy against that religion wb‘vn outrages 
the sense of decency and is calculated to provoke a 
breach of the public peace and order. The same doc- 
trine would equally apply, as he distinctly says, if 
Judaism or Mohammedanism were the religion pro- 
fessed by the people. It is only when acts which are 
offenses against God have the character of offenses 
against the peace and good order of society that they 
are punishable at common law, and even then they are 
not punishable as religious offenses, but solely as crimes 
against society. 

“The Supreme Court of Ohio, in the case of Bloom 
v. Richards, 2 Ohio St. 387, said: 


*** Neither Christianity nor any other system of re- 
ligion is a part of the law of this State. We some- 
times hear it stated that all religions are tolerated in 
Ohio; but the expression is not strictly accurate. 
Much less accurate is it to say that one religion is a 
ert of our law, and all others only tolerated. * * 

e have no union of church and State, nor has our 
government ever been vested with authority to en- 
force any religious observance simply because it is re- 
ligious. * * * Thus the statute upon which the 
defendant relies, prohibiting labor on the Sabbath, 
could not stand for a moment as a law of this State if 
its sole foundation was the Christian duty of keeping 
that day holy and its sole motive to enforce the obser- 
vance of that duty. * * We are, then, to regard 
the statute under consideration as a mere municipal or 
police regulation, whose validity is neither strength- 
ened nor weakened by the fact that the day of rest 
which it enjoins is the Sabbath day.’ 


“Two years afterward, the same court, in the case 
of McGatrick v. Wasson, 4 Ohio St. 571, spoke as fol- 
lows: 


“*The act [the Sabbath law] does not to any extent 
rest upon the ground that it is immoral or irreligious 
to labor on the Sabbath any more than upon any other 
day. It simply prescribes a day of rest, from motives 
of public policy and as a civil regulation. * * * The 
day of rest prescribed by the statute is the Christian 
Sabbath ; yet so entirely does the act rest upon grounds 
of public policy that * * * it would be equally 
constitutional and obligatory did it mame any other 
day, and it derives none of its force from the fact that 
the ‘day of rest is Sunday.’ 


“In the case of The Board of Education of Cincin- 
nati v. Minor et al., 23 Ohio St. 246, 247, the same court 
said: 


*“** Weare told that this word ‘religion’ must mean 
‘Christian religion,’ because ‘ Christianity is a part of 
the common law of this country,’ lying behind and 
above its constitutions. Those who make this asser- 
tion can hardly be serious and intend the real import 
of their language. If Christianity is a law of the 
State, like every law, it must have a sanction. Ade- 
quate penalties must be provided to enforce obedience 
to all its requirements and precepts. No one seri- 
ously contends for any such doctrine in this country, 
or, | might almost say, in this age of the world. The 
only foundation (rather, the only excuse) for the prop- 
osition that Christianity is a part of the law of this 
country, is the fact that it is a Christian country and 
that its constitutions and laws are made by a Christian 
people.’ 

“The Superior Court of New York city, in the case 
of Andrew v. The New York Bible and Prayer Book 


Society, 4 Sandf. Sup. Ct. Rep. 180-184, said: 


“*The maxim that Christianity is part and parcel of 
the common law has been frequently repeated by 
judges and text writers, but few have chosen to ex- 
amine its truth and attempt to explain its meaning. 





* * . If Christianity is a municipal law in the 
proper sense of the term, as it must be if a part of the 
common law, every person is liable to be punished by 
the civil power who refuses to embrace te doctrines 
and follow its precepts; and if it must be conceded 
that in this sense the maxim is untrue it ceases to be 
intelligible, since a law without a sanction is an ab- 
surdity in logic and a nullity in fact.’ 


“Tt will readily be seen, in the light of these au- 
thorities, that those who affirm Christianity to be a 
part of the common law do not use the term law in its 
usual sense. They so modify the import of the term 
as virtually to deny what in strictness of language 
they affirm. The maxim does not mean that Chris- 
tianity in this country is an established religion; or 
that its precepts, by the force of their own authority, 
form any part of our system of municipal law; or 
that courts are entitled to have their judgments 
upon the Bible, or that any religious observances or 
duties are to be penally enforced, or that any legal 
discrimination in favor of Christianity is allow- 
able. All such constructions are excluded by our 
State constitutions. Laws against blasphemy and 
labor on the Christian Sabbath are not based upon the 
theory that Christianity possesses any civil authority, 
or upon the fact that these acts are offenses against 
God. Mr. Pomeroy, in his ‘Introduction to Munici- 
pal Law’ (p. 392), says, that such laws ‘stand on ex- 
actly the same footing as those forbidding disorderly 
houses, public intemperance, and all other acts which 
disturb the peace.’ 

‘Should a person attempt to walk the streets of a 
city in the state of absolute nudity, the indecency 
and offensiveness of the act to others and its tendency 
to disturb the public peace would make the act a crime 
against society. So blasphemy is punishable as a crime 
because it is indecent and offensive to man, or, as Mr. 
Wharton says, a ‘common nuisance,’ or, as Judge 
Story said, an ‘annoyance’ to others and an ‘injury’ 
to the public; and, hence, punishment, whether under 
statute or common law, is not designed to enforce the 
requirements of Christianity, but rather to protect 
the people and preserve good social order. The law 
pays this respect to the religious sensibilities of be- 
lievers and the demands of public propriety; and, as 
Justice Clayton says, it would do the same thing if 
Mohammedanism or Judaism were the prevalent re- 
ligion of the land. It does not establish or give any 
authority to the religion which it thus protects against 
wanton and malicious insult. It does not make the 
religion in any proper sense a part of the law, since 
it neither compels its acceptance nor forbids its rejec- 
tion. 

“The maxim, then, which we have been considering 
is certainly a very unfortunate choice of words. Its 
apparent meaning has to be almost entirely explained 
away. Being necessarily subjected to so large a de- 
pletion, in order not to be utterly false, it might well, 
at least in this country, pass into disuse among writers 
and judges. At the most, there is but a fragment of 
truth in it, and that truth is not aptly expressed. 
Much more accurate would it be to say that the com- 
mon law takes notice of Christianity as an existing 
fact founded on the choice of the people, and seeks to 
protect them in its enjoyment against such blasphe- 
mous aspersions as violate the sense of decency and 
endanger the peace of society. This is the sense in 
which Justice Clayton explains and affirms the maxim, 
and this is really all the import which Chief Justice 
Kent attached to it. Neither of these learned jurists 
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declares what the Supreme Court of Ohio so emphati- 
cally denies. The subject-matter of the affirmation, 
on the one hand, and of the denial, on the other, is 
not the same; and this clearly shows that the words 
of the maxim are not fitly chosen. 

‘* Christianity, as a legalized system, is unknown to 
gur laws. As a protected system it stands on the com- 
mon footing of all other religious systems. Judge 
Appleton, of the Supreme Court of Maine, in the case 
of Donahoe v. Richards, 38 Me. 379, said in regard to 
the constitution of that State, that it ‘does not recog- 
nize the superiority of any form of religion or of any 
sect or denomination,’ and that it ‘regards the Pagan 
and the Mormon, the Brahmin and the Jew, the Sweden- 
borgian and the Buddhist, the Catholic and the Quaker, 
as possessing equal rights.’ What is thus affirmed of 
Maine is simply a fundamental principle pervading 
our American constitutions.” 


— 


POWER OF COUNTY TO SUBSCRIBE FOR 
RAILROAD BONDS— EFFECT OF CONSTITU- 
TIONAL AMENDMENT SUBSEQUENT TO 
SUBSCRIPTION. 


SUPREME COURT OF THE UNITED STATES — OCTO- 
BER TERM, 1875. 


Town or Movutrrre, plaintiff in errer, v. RockK1NnG- 
HAM TEN CENTS SAVINGS BANK. 

The board of supervisors of a county, in accordance with 
the power vested in them, resolved that the county sub- 
scribe to the capital stock of a railroad a certain sum. 
The railroad company made an appropriation of the 
stock. No further action was necessary to complete 
the subscription except to have it entered in the books 
of the railroad company, and to deliver the bonds. 
Held, that the contract was so far completed as to be 
binding on the county notwithstanding a subsequent 
constitutional amendment prohibiting such contracts. 
No matter whether the contract was a subscription or 
an agreement to subscribe, it was not annulled or im- 
paired by the subsequent prohibitions of the constitu- 
tion. The delivery of the bonds was simply the per- 
formance of the contract. 

)}RROR to the Circuit Court for the Southern Dis- 

trict of Illinois. 

Mr. Justice SrroNnG delivered the opinion of the 
court. 

This case differs very materially from the case of 
The Town of Concord v. The Portsmouth Savings Bank, 
No. 43 of this term. In that, we held that the bonds 
were void because the legislative authority to issue 
them as a donation to the railroad company had been 
annulled by the constitution of the State before the 
donation was made. In the present case the author- 
ity exercised was given to the county by the act of 
March 26, 1869, incorporating the railroad company. 
The 10th section of the act was as follows: ‘‘ The board 
of supervisors of Moultrie county are hereby author- 
ized to subscribe to the capital stock of said company, 
to an amount not exceeding $80,000, and to issue the 
bonds of the county therefor, bearing interest ata 
rate not exceeding ten per cent per annum, said bonds 
to be issued in such denominations, and to mature at 
such times as the board of supervisors may determine, 
provided that the same shall not be issued until the 
said road shall be opened for traffic between the city 
of Decatur and the town of Sullivan aforesaid.’”’ No 
approving popular vote was required. 

It is not to be doubted that this section gave to the 
county complete authority to make a subscription to 
the capital stock of the company. The power was 
fettered by no conditions or limitations, except as to 





the amount which might be subscribed, but the pay- 
ment of the subscription was directed to be post- 
poned until the railroad should be opened. And, of 
course, as a greater power includes every constituent 
part of it, the legislative act empowered the board of 
supervisors to agree to subscribe preparatory to an 
actual subscription. The power thus granted was 
never revoked, unless it was by the new constitution 
of the State, which did not take effect prior to July 2, 
1870. Whatever was done in pursuance of the power 
before that time, if any thing was, could not be af- 
fected by the constitution, subsequently adopted. 
Subscriptions, or contracts to subscribe, made in pur- 
suance of it before it was abrogated, remained bind- 
ing, for a constitution can no more impair the obliga- 
tion of a contract than ordinary legislation can. It 
must be conceded that had no subscription been made, 
or engagement to subscribe entered into before the 
new constitution took effect, none could have been 
made after. But the special finding of facts show that 
one was made in 1869. On the 16th of December of 
that year, the board of supervisors met and informally 
resolved to subscribe $80,000 to the capital stock of the 
railroad company, and the resolutions were referred 
to a lawyer to be put in form before being recorded 
on the records of the board. They were accordingly 
prepared from minutes furnished by the chairman of 
the board, and entered by the clerk upon the records, 
as of the date of the December meeting of the board, 
and duly attested. This must have been done prior to 
the first Tuesday in March, 1870. The record, as it 
appears under date of December 14, 1869, is as follows; 

‘ And it is further ordered by the board of supervi- 
sors of Moultrie county that, under and by virtue of 
the authority conferred upon said board by an act ap- 
proved March 26th, A. D. 1869, entitled ‘ An act to in- 
corporate the Decatur, Sullivan and Mattoon Rail- 
road Company,’ the county of Moultrie subscribed 
to the capital stock of the Decatur, Sullivan and Mat- 
toon Railroad Company the sum of eighty thousand 
dollars to aid in the construction of a railroad by said 
company, in pursuance of their charter. 

‘** And be it further ordered by the board of super- 
visors aforesaid that, when said railroad shall be ‘ open 
for traffic’ between the city of Decatur and the town 
of Sullivan aforesaid, there be issued eighty thousand 
dollars of the bonds of said county, in denominations 
of not less than five hundred dollars, payable to said 
company, drawing interest, to be paid annually, at 
the rate of eight per cent per annum; the principal 
to be due and payable ten years after date, or sooner, 
at the option of the county; and that said bonds 
be delivered to said railroad company in full pay- 
ment of the subscription of said county so made as 
aforesaid.”’ 

It is true there was no further order of this board 
to enter the resolutions of record, but it was the clerk’s 
duty to make the entry. The substance of them had 
been adopted. ‘They required no further action except 
to put them in form. No further action appears to 
have been contemplated. They remain of record 
still, and the board has never taken any action to cor- 
rect the record. On the contrary, it has been recog- 
nized by subsequent action. At the December meet- 
ing of 1872, a special committee was appointed to ex- 
amine the records of subscriptions of railroad dona- 
tions, and report. The committee did report on the 
25th day of December, 1872, that the subscription of 
$80,000 under the act of the general assembly of March 
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26, 1869, to aid in the construction of the Decatur, Sul- 
livan and Mattoon Railroad, was in accordance with 
law. Under this action of the board, and the report 
of the committee, the bonds were delivered. It is 
impossible, therefore, to doubt that the resolutions 
adopted in December, 1869, as recorded, must be 
treated as the action of the board at that time. And, 
if so, they amounted to a subscription to the stock of 
the company, and created an obligation for the pay- 
ment of the subscription in county bonds. It is true 
no-subscription was made on the books of the railroad 
company until July, 1871, when one was made by Mr. 
Titus, chairman of the board, without any express 
authority, and then made for the purpose of enabling 
him to vote at an election. Buta subscription on the 
books of the company was unnecessary, for that which 
amounted to a subscription had been made in Decem- 
ber, 1869. The authorized body of a municipal corpo- 
ration may bind it by an ordinance, which, in favor of 
private persons interested therein, may, if so intended, 
operate as a contract, or they may bind it by a resolu- 
tion, or by vote clothe its officers with power to act 
for it. The former was the clear intention in this 
case. The board clothed no officer with power to act 
for it. The resolution to subscribe was its own act; 
its immediate subscription. Western Saving Fund 
Society v. The City of Philadelphia, 81 Penn. St. 174; 
Sacramento v. Kirk, 7 Cal. 419; Logansport v. Blake- 
more, 17 Ind. 318. In The Justices of Clark County 
Court v. The Paris, Winchester and Kentucky River 
Turnpike Company, 11 Ben. Monr. 143, it was ruled 
that an order of the county court, by which it was said 
the court subscribed, on behalf of Clark county, for 
fifty shares of stock in the turnpike company, if con- 
curred in by a competent majority of the magistrates, 
was itself a subscription and bound the county. There 
was no subscription on the books of the company, but 
the Court of Appeals said: ‘*‘ We cannot, therefore, 
regard this order as a mere offer or pledge to subscribe 
the fifty shares in this particular road, but as actually 
taking, and in substance and legal effect subscribing 
for that number of shares.”” Soin Nugent v. The Su- 
pervisors of Putnam County, 19 Wall. 241, it was said 
that to constitute a subscription by a county to stock 
in a railroad company, it is not necessary that there 
be an act of manual subscribing on the books of the 
company. These cases lead directly to the conclu- 
sion that the action of the board of supervisors in 
December, 1869, was in substance and in legal effect a 
subscription. 

And if this conclusion could not be reached, it would 
make but little difference to the present case, for it 
could not be doubted that the action of the board was 
at least an undertaking to subscribe, and this was as- 
sented to or accepted by the railroad company. The 
resolutions were entered of record by the clerk and 
president of the railroad company, and the company 
made an appropriation of the bonds to be received in 
payment for the subscription, by a contract made on 
the 15th of April, 1870. In either aspect of the case, 
therefore, there was an authorized contract existing 
between the county and the railroad company when 
the new constitution came into operation. No mat- 
ter whether the contract was a subscription or an 
agreement to subscribe, it was not annulled or im- 
paired by the prohibitions of the constitution. The 
delivery of the bonds was no more than performance 
of the contract. For these reasons it is in vain to ap- 
peal to the decisions made in Aspinwall v. The County 





of Davies, 22 How. 364, and The Town of Concord v. 
The Savings Bank, decided at this term. In neither 
of those cases was there any contract made before the 
authority to make one was annulled. We do not as- 
sert that the constitutional provision did not abrogate 
the authority of the board of supervisors to make a 
subscription for railroad stock. On the contrary, we 
think it did. But we hold that contracts made under 
the power while it was in existence were valid con- 
tracts, and the obligations assumed by them continued 
after the power to enter into such contracts was with- 
drawn. The operation of the constitution was only 
prospective. Indeed, it is expressly ordained in its 
schedule that “all rights, actions, prosecutions, claims, 
and contracts of the State, individuals, or bodies cor- 
porate, shall continue to be as valid as if this constitu- 
tion had not been adopted.” It is hardly necessary to 
say that under the act of the general assembly, the 
authority to make a subscription was coupled with an 
authority and a duty to issue county bonds for the sum 
subscribed. No action of the board was needed after 
the subscription was made. 

This disposes of the only material question in the 
case. There is, however, another consideration that 
is worthy of notice. The findings of the court are 
that the plaintiff below is a purchaser of the bonds for 
a valuable consideration, having purchased them be- 
fore their maturity and without notice of any defense. 
They were executed by the president of the board of 
supervisors and the county clerk. They recite that 
they are issued by the county of Moultrie, ‘‘in pursu- 
ance of the subscription of the sum of eighty thou- 
sand dollars to the capital stock of the Decatur, Sulli- 
van and Mattoon Railroad Company, made by the 
board of supervisors of said county of Moultrie, in 
December, A. D. 1869, in conformity to the provisions 
of an act of the General Assembly of the State of Illi- 
nois, approved March 26, A. D. 1869.” 

Now, if it be supposed that the purchaser of bonds 
with such recitals was bound to look further and in- 
quire what was the authority for the issue, where was 
he to look? Had he looked to the act of the general 
assembly of March 26, 1869, he would have found ple- 
nary authority for a stock subscription and for the 
issue of bonds in payment thereof. If he was bound 
to know that the constitutional provision terminated 
that authority after July 2, 1870, he knew that any 
subscription made before that time continued bind- 
ing notwithstanding the constitution, and that bonds 
issued in payment of it were, therefore, lawful. If, 
then, he had inquired whether a subscription had been 
made before July 2, 1870, at the only place where in- 
quiry should have been made, namely, at the records 
of the board, he would have found an order to sub- 
scribe, equivalent to a subscription made, in Decem- 
ber, 1869, corresponding with the assertions of the 
recitals, and declared by them to have been a subscrip- 
tion. He could have made inquiry nowhere else with 
any prospect of learning the truth. Every step he 
could have taken assured him that the recitals were 
true. How, then, can the county be permitted to set 
up against a bona fide holder of the bonds, that the 
authority to make a subscription with all its legiti- 
mate consequences had expired before the subscrip- 
tion was made, in the face of the recitals and of the 
county records? Whether it had expired was a mat- 
ter of fact, not of law, and it was peculiarly, if not 
exclusively, within the knowledge of the board of 
supervisors. After having assured a purchaser that 
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their subscription was made in December, 1869, when 
they had power to make it, it would be tolerating a 
fraud to permit the county to set up, when called upon 
for payment, that it was not made until after July 2, 
1870, when their authority expired. 

It is unnecessary to say more. Some matters which 
we have not noticed were assigned as errors, but 
they were not mentioned in the argument; and, in our 
opinion, they exhibit no error in the court below. 

The judgment is affirmed. 

———___——_—_—. 
A CIVIL RIGHTS’ CASE. 

HE case of Walker v. Saubvinet, recently decided by 

the Supreme Court of the United States, was an 
action brought by Saubvinet against Walker, a licensed 
keeper of a coffee-house in New Orleans, for refusing 
him refreshments when called for, on the ground that 
he was amanofcolor. The constitution of Louisiana 
had a “civil rights’’ article, and a statute was passed 
in pursuance thereof providing tbat keepers of places 
of public resort shall be liable at the suit of the person 
aggrieved to such damages as he shall sustain for being 
refused accommodations. Another statute provided 
that upon the trial of an action so brought, if the jury 
failed to agree, the judge should decide the case upon 
the ‘‘ pleadings and evidence already on file.’’ In this 
case the jury failed to agree, and the judge rendered 
judgment against Walker for one thousand dollars. 
The Supreme Court of the State affirmed that judg- 
ment, and Walker brought the case up on error. 

Chief Justice Wait, delivering the opinion of the 
court, said: 

‘So far as we can discover from the record, the only 
federal question decided by either one of the courts 
below was that which related to the right of Walker to 
demand atrial by jury, notwithstanding the provisions 
of the act of 1871 to the contrary. He insisted that he 
had a constitutional right to such a trial, and that the 
statute was void to the extent that it deprived him of 
this right. 

‘All questions arising under the constitution of the 
State alone are finally settled by the judgment below. 
We can consider only such as grow out of the consti- 
tution of the United States. By article VII of the 
amendments, it is provided that, ‘in suits at common 
law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved.’ 
This, as has been many times decided, relates only to 
trials in courts of the United States. Edwards v. Elliot, 
21 Wall. 557. The States, so far as this amendment is 
concerned, are left to regulate trials in their own courts 
in their own way. A trial by jury in suits at common 
law pending in the State courts is not, therefore, a 
privilege or immunity of national citizenship, which 
the States are forbidden by the fourteenth amendment 
to abridge. A State cannot deprive a person of his 
property without due process of law, but this does not 
necessarily imply that all trials in the State courts 
affecting the property of persons must be by jury. This 
requirement of the constitution is met if the trial is 
had according to the settled course of judicial proceed- 
ings. Murray’s Lessee v. Hoboken L. & I. Co., 18 How. 
280. Due process of law is process due according to the 
law of the land. This process in the States is regulated 
by the law of the State. Our power over that law is 


only to determine whether it is in conflict with the 
supreme law of the land, that is to say, with the 
constitution and laws of the United States, made 
in pursuance of or with any treaty made under the 





authority of the United States. Art. VI, Const. 
Here the State court has decided that the proceeding 
below was in accordance with the law of the State, and 
we do not find that to be contrary to the constitution 
or any law or treaty of the United States. 

“The other questions presented by the assignment of 
errors and argued here cannot be considered, as the 
record does not show that they were brought to the 
attention of either of the courts below.” 

Mr. Justice Clifford and Mr. Justice Field dissented 
both from the opinion and the judgment. 


———_>—__—_- 
RECENT AMERICAN DECISIONS.* 


BOUNDARY. 


Where in a deed of conveyance, the middle of a 
known stream is called for as the boundary line be- 
tween adjacent proprietors, the thread of such stream, 
notwithstanding it may have been changed in its loca- 
tion by attrition and accretion, will control the courses 
and distances named in the conveyance, and will con- 
tinue to be the boundary line between the lands of the 
respective proprietors. Niehaus v. Shephard (Ohio). 


EQUITY PLEADING AND PRACTICE, 


An appeal being giving by statute from decrees 
entered by a single judge to the full court. Held, that 
a party, although in contempt, was entitled to claim 
and prosecute his appeal, the appeal being a matter of 
right. Hazard v. Durant (R. I.). 

EVIDENCE. 

Extrinsic, to show principal, in case of sealed con- 
tracts made by an agent, is not admissible. City of 
Providence v. Miller (R. I.). 

EXECUTOR AND ADMINISTRATOR. 


Cannot bring suit against himself for a debt due him 
from his decedent. Perkins v. Perkins, administra- 
tria (R. I.). 

INDICTMENT. 

Arrangements for embezzlement, by the fraudulent 
issue of checks, were made between C., the aiding and 
abetting accomplice, and B., the principal, September 
21. The embezzlement was consummated by cashing 
the checks September 24. Held, that C.’s offense was 
continuous from the arrangements of the 21st to the 
consummation on the 24th. State v. Cushing (R. I.). 

LARCENY. 

Where a contract for the loan of money is induced 
by the fraud and false pretenses of the borrower, and 
the lender, in performance of the contract, delivers 
certain bank bills without any expectation that the 
same bills will be returned in payment, the borrower 
is guilty of obtaining money by false pretenses, but 
is not guilty of the crime of larceny. Kellogg v. State 
(Ohio). 

STATUTE OF LIMITATIONS. 

Lindley’s statement (Partnersbip, vol. ii, 1024), adop- 
ted: that the statute has no application ‘so long as a 
partnership is existing, and each partner is exercis- 
ing his rights, and enjoying his own property; but 
that it begins to run”’ as soon asa partnership is dis- 
solved, or there is any exclusion of one partner by the 
other. Allen v. Woonsocket Co. (R. I.). 





* Supreme Court of Ohio, Dec. Term, 1875, from advanced 
sheets of 26 Ohio St. 
Supreme Court of Rhode Island, from Arnold Greene, 
Esq., reporter. 
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MUNICIPALITY. 


1. Contract made by D. “in behalf of the city of 
Providence,” signed and sealed by D. Held, the con- 
tract of D., not of the city. City of Providence v. 
Miller (R. I.). 

2. Sembdle, that the general rule, that contracts by a 
public officer in his official capacity in behalf of the 
public will not bind such officer personally, does not 
apply to municipal officers. Ib. 

SLANDER. 


1. Testimony may be given in an action of slander 
tending to show the social relations of the parties 
thereto. Fowler v. Chichester (Ohio). 

2. In such action, it is not error to refuse to instruct 
the jury, that if the defendant, at the time of speak- 
ing the words, stated them as a report and gave his 
authority, such communication of the previous publi- 
cation would be a justification of the repetition. Ib. 

3. The act of May 1, 1861, and the amendments 
thereto, “‘ concerning the rights and liabilities of mar- 
ried women,” do not change or abrogate the rule of 
the common law making the husband liable for torts 
committed by the wife during coverture. Ib. 

4. In an action against husband and wife for slander- 
ous words spoken by the wife, exemplary damages may 
be allowed. Ib. 

USURY. 

Where one purchases land subject to a mortgage 
lien, and, as part of the consideration, agrees to pay 
the mortgage debt, he cannot defend against the mort- 
gage on the ground of usury. Cramer v. Lepper (Ohio). 

————_>-___—_ 
BOOK NOTICES. 
The Curiosities and Law of Wills. By John Proffatt, LL.B. 
San Francisco: Sumner Whitney & Co., 1876. 
Judicial Puzzles; gathered from the State Trials. By John 
Paget, Esq. San Francisco: Sumner Whitney & Co., 1876. 
'TYHESE are the second and third volumes of the 
series entitled ‘‘ Legal Recreations,’ of which Mr. 
Browne’s ‘‘ Humorous Phases of the Law” was the 
initial. Mr. Proffatt’s monograph has little humor 
aside from that grim and lugubrious humor that often- 
times characterizes the testaments of mankind — that 
melancholy maduess that sometimes seizes men when 
they say to themselves or to their attorneys: 
“ Let’s talk of graves, of worms and epitaphs, 
. +. . . - * * 
Let’s choose executors and talk of wills.” 

But it is a book that every lawyer will be glad to read 
as it contains, in brief compass, the principles and rules 
of law relating to wills told in a pleasing and animated 
style and illustrated by apt cases. Mr. Proffatt achieved 
a deservedly good reputation as a writer, in his little 
manual entitled ‘* Women before the Law,” and he has 
well preserved it and added to it in the buok before us. 
As a systematic, clear and concise summary of the law 
of wills, there is nothing so good extant. Beside the 
“Introduction” there are eight chapters entitled as 
follows: Origin and History of Wills; Form and Requi- 
sites of Wills; Testamentary Capacity; Legacies; 
Limits to Testamentary Disposition; Revocation of 
Wills; Wills as affected by Domicile: Construction of 
Wills. The whole, with a good index, is contained in 
about two hundred twelve mo. pages. 

The third of the series entitled ‘Judicial Puzzles,” 
is a reprint of an account of five of the most interest- 
ing of the State trials, published in Blackwood some 
years ago, namely, * Elizabeth Canning,” ‘‘ The Camp- 





den Wonder,” ‘*The Annesley Case,” “ Eliza Fen- 
ning,”’ and ‘‘ Spencer Cowper’s Case.’’ Each of these 
cases contains, in a very great degree, the ‘‘ romance 
of real life’’— more dramatic and often more tragical 
than any thing that ever came from the pen of De 
Quincy or Collins. Not the least interesting of these 
cases was that of Spencer Cowper— in after years a 
judge of the Court of Common Pleas, who, when a 
young and rising barrister, held up his hand at the bar 
to answer the charge of having deliberately murdered 
a woman whose only fault was having loved him too 
devotedly and trusted him too implicitly. He was 
acquitted, but most people who read the account of 
the trial will entertain some doubt whether he was 
rightfully acquitted or not. 

The three volumes of the series thus far published 
deserve a wide circulation among the profession, and 
if they do not receive it it will very likely be owing to 
the fact that they have been but indifferently published. 
Books to be bought must be brought to the attention 
of those for whom they are intended, a fact which 
seems to have escaped the attention of the publishers 
of ‘* Legal Recreations.”’ 


A Key to Story’s Equity Jurisprudence, containing over 
eight hundred questions, being an analysis classified by 
subjects and referenees, and an index. Designed for 
the use of Universities, Colleges and Law Schools and 
for private use. By R. 8S. Guernsey, of the New York 
Bar. New York : Diossy & Company, 1876. 

We could not, if we would, set forth the character, 
scope and purpose of this book, more comprehensively 
than the author has done in his title page, which we 
copy above. In fact, it is a very full title page for so 
thin a book. The contents is made up of questions 
and blank pages, upon which latter, we presume, the 
user is expected to write his answers. One advantage 
of such an arrangement would be, perhaps, that 
every man would become his own book-maker, and 
every man would, therefore, be satisfied with at least 
one book—in some respects a desideratum. As we have 
never used such a work we do not know nor readily 
perceive its other advantages, but we will admit 
that it may, like the Westminster Catechism, be very 
useful. 

Mr. Guernsey says of Equity Jurisprudence, that 
“Tt is the only paying branch of the law,” and it may, 
therefore, be worth our readers’ while to undertake to 
divine the numerous conundrums that he has pro- 
pounded in this work. 


United States Digest. By Benjamin Vaughan Abbott. First 
Series. Vol. XII. Salvage— Taxes. Boston: Little, 
Brown & Company. 

This series of the United States Digest, we would 
again remind our readers, is intended to contain a di- 
gest of the decisions of all the various courts within 
the United States, from the earliest period to the year 
1870; comprising all the American decisions digested, 
in thirty-one volumes of the United States Digest, 
with careful revision and important additions. The 
decisions since 1870 are digested in the ‘‘ New Series,”’ 
of which one volume is issued each year. This Digest 
contains most emphatically ‘‘ infinite riches in little 
room” —and as a “ labor-saving’’ and “‘ case’’-saving 
machine, we know of nothing like it. He who 
would know what the law is on any subject cannot 
well afford to be without it. The work will shortly 


be completed, and will long remain a monument of 
the skill of the compiler and the enterprise of the 
publishers. 
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CORRESPONDENCE. 


Aw Error CORRECTED. 


To the Editor of the Albany Law Journal: 

Srr—In your issue of April 22, 1876, page 295, second 
column, the following appears as part of the opinion of 
Mr. Justice Strong of the United States Supreme 
Court: 

“The bonds recited that they were issued by author- 
ity of the common council, and that three-fourths of 
the legal voters had petitioned for the same, as required 
by the charter. Ina suit subsequently brought by an 
innocent holder for value, to recover the amount of 
unpaid coupons for interest, it was held admissible for 
the defendants to show that three-fourths of the legal 
voters of the city had not signed the petition for the 
stock subscription.” 

From the context, as well as the authorities cited, it 
would seem that Justice Strong intended to say, “it 
was held inadmissible,” etc., instead of admissible. If 
I am right in this, would it not be well to call attention 
to the mistake before it has misled any of the large 
class of lawyers who are in the habit of relying upon 
your journal as authority. 

Very truly yours, 
J. I. WERNER. 

CATSKILL, May 13, 1876. 

{As the copy was not preserved, we cannot refer to 
that, but we presume there was an error.— Ep. A. L. J.] 


BEBINGER v. SWEET, 6 Hun. 
To the Editor of the Albany Law Journal: 

Str— The profession were somewhat astonished on 
reading the report of the case of Bebinger v. Sweet, 6 
Hun, 478, wherein it is distinctly stated that the Gen- 
eral Term, in the fourth department, decided that ‘ in 
an action for malicious prosecution it is not necessary 
to allege or prove on the tria] that the prosecution has 
terminated.” 

It is a cause of regret that so important a decision 
should be deemed by the reporter worthy of a place in 
the memoranda only. 

I am informed, however, that one of the judges who 
decided the case says that the report is ‘‘all wrong.” 
Can you not prevail upon Mr. Hun, or the attorneys in 
the case, to give us more light in regard to,the matter? 

Yours truly, 
SUBSCRIBER. 
New York, May 15, 1876. 
—_——_4—______—— 


NOTES. 


HE Scotch Journal of Jurisprudence for May re- 
produces our article on Chancellor Kent. It has 
also an interesting article on ‘‘ Felony by Servants of 
a Carrier,” besides articles on ‘‘ Impending Legislative 
Banns,”’ ‘‘ Remarks on recent English cases,’’ minor 
editorials, reviews and notes.—— Mr. Isaac H. Bromley 
delivered the concluding lecture before the Kent Club 
of the Yale Law School, on Wednesday evening. The 
subject of the lecture was ‘‘ Over Legislation.’’—— The 
Hon. Lyman Tremain delivered the address before 
the graduating class of the Albany Law School, on 
Wednesday.——A correspondent calls our attention to 
the fact that we were in error in saying, in the article on 
“William Wirt,’ that Luther Martin was a signer of 
the Declaration of Independence.——The series of 
able papers on ‘The Bible in the Public Schools,” 








“The Divine Right of Civil Government,” ‘“Chris- 
tianity and the Common Law,” (which we elsewhere 
reproduce) and kindred subjects, which the Rev. Dr. 
Spear has recently contributed to the Independent, are 
to be presently published in book form. In these 
papers, Dr. Spear has examined the actual structure of 
our governmental system, both State and National, in 
respect to religion, his object being to show that under 
our political system, the State cannot, without incon- 
sistency, embark in the business of religious instruc- 
tion, whether in the public school or elsewhere. 


The commencement exercises of Columbia college 
law schools were had on Wednesday evening. Pro- 
fessor Dwight delivered to the graduating class an 
address on ‘The Progress of Jurisprudence in Eng- 
land and America within the last One Hundred Years.” 
And the Hon. L. Bradford Prince addressed the 
Alumni on ‘The Duties of Citizenship.” The Tri- 
bune of Wednesday, stated that Chief Justice Monell, 
of the Superior Court of New York, had had a stroke of 
paralysis and was ina precarious condition.—— A cor- 
respondent suggests that we ask Mr. Ruggles “to 
state his opinion of the effect which chap. 330 of the 
Laws of 1858”’ has upon the section of the Statute of 
1855, quoted by him in his letter in last week’s Law 
JOURNAL, on ‘Stay of Proceedings in Criminal 
Cases.’’-—— In Amory v. Amory, the Supreme Court 
of the United States, speaking through its chief 
justice, gave a useful hint to those who may seek to 
carry cases to that court merely for delay. He said: 
‘* We can adjudge damages, under sec. 1010, Rev. Stat., 
and rule 23, in all cases where it appears that a writ of 
error has been sued out merely for delay. This gives 
us the only power we have to prevent frivolous appeals 
and frivolous writs of error, and we deem it not im- 
proper to say that this power will be exercised without 
hesitation in all cases where we find that our jurisdic- 
tion has been invoked merely to gain time.”’ 





Prof. Washburn, after nearly two years hard work, 
has completed a new and revised edition—the fourth— 
of his treatise on the ‘“‘ Law of Real Property,” and it 
has been issued from the press of Little, Brown & 
Company. This treatise has always been ranked 
among the few great works on the law produced in this 
country, and its value is constantly increasing with 
each edition. Among the topics upon which new or 
subsidiary matter has been added to the present edi- 
tion are the following: Homestead exemptions; when 
and how far tenants may deny their landlord’s title; 
what force a landlord may apply in expelling a tenant; 
how far tenants are liable to others for injuries arising 
from the condition of the premises in their occupancy ; 
how far the tenant of one part of a dwelling-house 
can compel a tenant of another part to join in making 
repairs; whether the sale of growing trees and crops 
is within the 17th section of the Statute of Frauds; 
how far absolute deeds can be shown by parol to be 
only mortgages; the validity of deeds, blanks in which 
have been filled after execution; what American 
rivers come under the category of navigable, and what 
are the boundary lines of lands bordering upon them, 
and what of lands bounding by the sea or by lakes and 
ponds, etc. We shall notice this edition at length 
hereafter.— The law book publishers of this State 
are not entitled to any especial credit for the mechan- 
ical execution and general appearance of the books 
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they issue; but Baker, Voorhies & Co. deserve to be 
mentioned as an exception, in the instance of the 
treatise on ‘‘ Negotiable Instruments,’’ just issued by 
them in two volumes, which are in most respects 
beautiful books. The typography would have been un- 
exceptionable had not the author such a weakness for 
italics — a weakness apt to inhere in new authors, and 
which the printers should correct. 

The Northern New Yorker of recent date contains a 
careful review — obviously from the pen of a lawyer — 
of the “Sixth edition of the Revised Statutes,’’ re- 
cently published by Banks & Brother, and which the 
Secretary of State certifies to be correct. The critic 
says, preliminarily: ‘‘Some titles seem to have been 
compounded of various laws, re-written by some pri- 
vate hand. Chapter V of part I is entitled ‘Of the 
public officers of-the State,’ etc. Title lof that chap- 
ter was manufactured from the Revised Statutes, the 
constitution and the session laws, without pretending 
to follow the language of the text.’’ Nearly two col- 
umns of errors of commission and omission are then 
given, and the writer then says: ‘‘ We have pointed 
out but a few of the inaccuracies which exist in the 
work,”’ but he certainly pointed out enough to show 
that the compilation is not only useless, but danger- 
ous. 


Judge Johnson, inthe United States Circuit Court, 
Second Circuit, has issued the following rule for prac- 
tice in that court: The cases and points and all other 
papers furnished to the court in calendar causes, other 
than causes for trial before a jury and reviews in bank- 
ruptcy, shall be printed, unless by special order of the 
court, obtained eight days before the hearing, such 
printing or some part thereof shall be dispensed with. 
The appellant in appeals, the plaintiff in error in writs of 
error, and the moving party on motions for anew trial, 
and the argument of demurrers,shall cause the papers to 
be printed. In all other cases, each party shall cause 
to be printed the pleadings, proofs, and papers filed on 
his behalf. At the beginning of the argument, each 
party shall furnish to his adversary three copies of his 
printed points, and, at least eight days before the 
argument, three printed copies of all papers shall be 
forwarded to the adverse party. A party recovering 
costs shall be allowed his disbursements for the print- 
ing required of him by this rule. 

When Macaulay made use of the “traveler from 
New Zealand,” he thought he was putting an extreme 
case, but he had not read ‘‘ The New Zealand Jurist,” 
and had probably devoted too much attention to the 
Indian Code to know very much of the “‘isles of the 
sea’’ or the ‘‘ Cannibal Isles.’ The March number of 
the Jurist informs the ‘*‘ ALBANY LAW JOURNAL”’— in 
answer to some remarks of that sheet—that ‘‘cannibal- 
ism in New Zealand is now confined to the legal pro- 
fession,’’ and we infer that such is also the fact in the 
Fiji Islands, for a correspondent of the Jurist from 
Fiji, says: ‘‘Our new Attorney-General, Mr. de Ricci, 
who, as you know, wrote a book called ‘ All about 
Fiji,’ is not so happy. Up to this time he has not 
shown himself equal to even the Fiji lawyers ad- 
mitted to practice in the Court. He has lost every 
prosecution instituted on the part of the Crown, ex- 
cepting in the case of one or two natives indicted for 
willful murder, and they, poor wretches, as is their 
wont, told the truth and pleaded guilty.’”’” Now to 





talk about the ‘‘Attorney-General of the Fiji Islands,” 
seems to us somewhat like a joke, but we suppose it is 
not. Weare certain, however, that both the “‘ Attor- 
ney-General’’ and the lawyers must be new to the 
island, since the wretched natives are wont to tell 
“the truth.’’ It may bethat one of these days the de- 
scendants of Capt. Cook may be stirring up a litiga- 
tion in these far away islands to recover damages for 
the death of the Great Navigator.——It seems that 
the library of the Supreme Court of Victoria has 
“now got upward of 12,000 volumes of choice books, and 
£46,000 invested in the government debentures ready 
to be converted into money for the purchase of books 
so soon as the library of the Supreme Court be fin- 
ished,’ and that the library will then have it in its 
power to place in the new building “a comprehensive 
and well assorted library of at least 25,000 volumes of 
books.’’ This certainly looks like progress and pros- 
perity. 
———_—__- 
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CURRENT TOPICS. 

Tt insufficient ventilation of our public build- 

ings and especially our court-rooms is notorious, 
Five judges in New York city have been so ill as to 
be unable to attend to their judicial duties, All these 
judges, we are informed, were taken ill in court, 
and the absence of proper ventilation in the new 
court-house in New York was in all probability the 
immediate cause of the illness of the judges. But 
the difficulty is not confined to New York city — it 
is seriously felt by judges and counsel in almost 
every court-room in the country. Complaints are 
frequently made to each other by members of the 
bench and of the bar; but thus far nothing has 
been done. It is about time for the organization 
of a lawyers’ sanitary society which shall so im- 
press itself upon the authorities having in charge 
our court-rooms, that the result shall be a better 
supply of fresh air for the hard-worked judges and 
counsel. 


We had thought to dismiss the subject of extra- 
dition for a time, but our attention has been called 
to Ex-President Woolsey’s article in the Independent 
on ‘‘ Extradition,” in which he sustains the position 
of Mr. Fish in the Winslow extradition case, and 
characterizes the English position’as ‘‘ indefensible 
and a breach of treaty engagements.” The reputa- 
tion of Dr. Woolsey as a writer on international 
law entitles him to be heard. But it is plain that 
he relies much upon a technical construction of 
the Ashburton Treaty for his support of the refusal 
to give the guarantee requested by Great Britain. 
We have never contended that the English Act of 
Parliament of 1870 could override or control the 
interpretation of treaties. That act must be taken 
as the expression of the view of Great Britain as to 
the nature and incidents of extradition. We be- 
lieve that the interpretation thus embodied is the 
correct one, and should be acceded to by our gov- 
ernment, as a necessary implication in view of the 
state of international sentiment on the subject. 
Dr. Woolsey himself says that extradition relations 
might be improved by providing, in effect, for 
such guarantees as the British government now 
requests from our government. Mr. Field, in his 


Code (Articles 210-18), which Dr. Woolsey cites, 
suggests the same thing. The leading jurists of the 
world suggest the same; many recent treatises 
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expressly provide for the same; and yet we are told 
that because the treaty of 1842 does not contain an 
express provision to that effect, none can be implied. 


Dr. Woolsey knows very well that the abrogation 
of the extradition clause of the Ashburton Treaty 
would be followed by a new treaty providing for 
just such guarantees as the British government 
requests in the case of Winslow. There is not the 
slightest difficulty in giving such assurances. The 
United States Constitution provides that all treaties 
shall be the supreme law of the land, and every 
judge and court, whether State or Federal, would 
be absolutely bound by the guarantee proposed. In 
this connection we may mention that Dr. Woolsey, 
in his article on ‘‘ Extradition,” falls into an error 
which is very remarkable in one of his standing. 


He says: ‘‘Great Britain has, we believe, but three 
treaties of this kind with foreign nations — namely, 
with France and the United States in 1870. A 
treaty with Prussia of 1864 does not seem ever to 
have gone into effect. English rogues have had a 
fine chance of living at their ease almost anywhere 
in the civilized world.” The reverse of this state- 


ment is the truth. We have in our possession copies 
of at least seven extradition treaties between Great 
Britain and other nations, viz.: Germany, Belgium, 
Italy, Denmark, Brazil, Sweden and Norway, and 
Austria. These treaties specify a great number of 
offenses, and every one of them provides that the 
person surrendered shall not be tried for any offense 
but that for which extradition is procured. 


We have the assurance from a reliable source that 
the ‘‘United States Law Association” is an associa- 
tion of most respectable lawyer3— which we did 
not doubt — and that the announcement of a ‘‘Con- 
gress of Lawyers,” to be held under its auspices at 
Philadelphia, is not, as we had supposed, a merc 
advertising dodge, but a veritable statement, and 
that such ‘‘ Congress ” is to be attended by some of 
the leading lawyers in the country, and that an 
honest effort will be made in behalf of the assimila- 
tion or unification of the laws of the several States, 
especially in those particulars most directly interest- 
ing to the commercial world. 


A murder case awaiting trial at the Cuddapah 
(India) sessions last month was, according to the 
Indian papers, expected to give rise to much legal 
discussion as to whether the circumstances justified 
the charge. A juggler who alleged that he pos- 
sessed some power which rendered him ‘ bullet- 
proof,” invited the prisoner in the case to aim at 
him with a loaded musket, assuring him that he 
might do so without the slightest fear of producing 
any painful results. The prisoner accepted the 
kind invitation, and with a loaded musket present- 
ed to him by the juggler immediately sent a bullet 
through his head. It is urged that as there was no 
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intention on the part of the prisoner to kill the de- 
ceased, the charge of murder cannot be maintained. 
The juggler was thoroughly confident of his own 
invulnerability, and several of his relations who 
were to be called as witnesses for the defense were 
prepared to prove that, although several times shot 
at before, he was never hurt. It is always danger- 
ous to take jugglers at their word in these gun 
tricks. Some few years ago in England a ‘‘ wizard ” 
at-one of the theaters begged one of the audience 
as a favor to fire a gun at him. The spectator thus 
invited loaded the gun with a charge of shot he 
had brought with him for the express purpose of 
testing crucially the alleged invulnerability of the 
wizard. The result was painful in the extreme — 
the wizard’s face was peppered with the shot, and 
the spectator who fired the gun was given into the 
custody of the police. Both narrowly escaped 
death — one by the gun, the other by the gallows. 


We publish with this issue of the Law Journat, 
as a supplement, the able address of the Hon. 
Lyman Tremain to the graduating class of the Albany 
Law School. We commend particularly that por- 
tion of the address in which is considered the right 
and duty of counsel to defend persons who are 
guilty. This subject is always interesting, but never 
more so than now, when the non-professional news- 
papers are filled with attacks upon lawyers for do- 
ing what they consider their duty to their clients. 
The address will be read with profit not only by the 
student, but by the advanced member of the pro- 
fession. 


In an article on ‘Studies that help to the Bar” 
in the Law Magazine and Review, Sir Edward 
Creasy presents an exhaustive exposition of what 
the law student may familiarize himself with to ad- 
vantage, Judging from the number of sciences 
which Sir Edward advises the law-student to pursue, 
we should suppose that there is no department of 
human knowledge which would be useless to the 
practitioner. This is undoubtedly true—if the prac- 
tice is sufficiently varied. A lawyer with a large 
and diversified practice will find that stores of in- 
formation, which he had no expectation of using in 
his professional life, will often become of the high- 
est service tohim. Sir Edward is careful to caution 
the student to learn whatever he studies thoroughly 
and well. But herein lies the difficulty. None but 
the more highly endowed can ever hope to master 
even the general points of universal history, poetry, 
art, philosophy, biology, chemistry and the like. 
Sir Edward would not have the lawyer neglect even 
**metaphysics.” ‘‘It is, indeed,” says he, ‘‘ quite 
erroneous to suppose that metaphysics are all mere 
speculation and theory. Fora jurist they are emi- 
nently practical —I mean for a jurist worthy of the 
name.” But here the wise remark is introduced 





that ‘‘ these very abstruse topics are hardly fit mat- 
ters for a young student to grapple with before he 
begins his actual technical training in professional 
studies.” 


The Supreme Court of Indiana is credited with 
an extraordinary interpretation of the terms ‘ inci- 
dental expenses ” and ‘‘stationery.” The members 
of this court have discovered the latent meaning of 
these terms, and have so construed them as to in- 
clude bedsteads, sheeting, oil-cloths, lounges, 
bureaus, chairs, carpets and even the washing of 
soiled linen. We present a copy of one of the 
vouchers now on file, as given by the Chicago 7’ri- 
bune. It is the most remarkable specimen of judi- 
cial impropriety we have had occasion to record: 

[Voucher 703. ] 


[Allowed February 6, 1873 —- John Pettit, C. J.] 
Supreme Court of Indiana bought of Speigel, Thoms 


Dec. 31, 1872, repairing mattress........... $5 00 
Jan, 7, 1873, one walnut bedstead......... 16 00 
Jan. 7, 1873, one spring bottom........... 9 00 
Jan. 7, 1873, one wardrobe............... 30 00 
Jan. 17%, 1878, one bureau................. 20 00 
Jan. 17, 1873, one upholstered lounge ..... 30 00 
a rrr rere re 2 50 
Jan. 7, 1873, one library chair............ 6 50 
Jan. 7, 1873, one large arm rocker......... 5 50 
Jan. 17, 1873, one rolling office chair....... 10 00 
Jan. 10, 1873, one walnut bedstead......... 9 00 
Jan. 10, 1873, one spring-bed bottom....... 9 00 
Jan. 10, 1873, one bureau washstand........ 8 00 
Jan. 22, 1873, one office-table.............. 20 00 


On January 27, 1874, Chief Justice Downey allowed 
the bill of a washer-woman, for washing twenty-four 
dozen and ten pieces of clothing, as a part of the 
incidental expenses of the court. Other and simi- 
lar items are mentioned by the 7ribune. Weshould 
like to give this court the benefit of a doubt; but 
we really cannot see how such conduct is excusable, 
if these statements are true. 


The inexpediency of allowing judges to hear 
causes in the first instance, and also to sit in an 
appellate court is exemplified in the English Judica- 
ture Act. This is one of the features of that act 
which is most to be regretted, and yet it is most 
easily to be remedied. The defect has been made 
prominent recently by the fact that a number of 
judges who usually try causes were occupied in the 
court of intermediate appeal to the detriment of 
nisi prius business. The present English Court of 
Appeal is an intermediate one, and the constitution 
of the court is of a fluctuating character, the 
judges who hear causes in the first instance being 
sometimes called upon to sit in the Court of Appeal. 
The consequence is that not only is the court of first 
instance often depleted, but judges are allowed to 
sit on appeal from their own judgments. This ju- 
dical practice is altogether too common both here 
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and in England. We have always contended 
against allowing a judge to sit on appeal from his 
own judgment. The federal appellate courts in 
this country are exceedingly objectionable on this 
account. We lay it down as a leading principle 
that no trial judge should be allowed to sit on ap- 
peal from his own judgment. And the further 
principle would seem to be reasonable that a Court of 
Appeal, whether intermediate or final, ought to be 
permanent, and that the members thereof should, if 
practicable, have none but appellate duties to 
discharge. The Solicitors’ Journal in speaking of the 
condition of things in England says: ‘The sys- 
tem under which puisne judges, whether from their 
ability and experience fitted to strengthen that 
court or not, appear for a brief season on the scene, 
‘‘concur” in the judgments, and then retire to 
their former haunts, is not satisfactory; and the 
sooner we reach the consummation, anticipated by 
the Appellate Jurisdiction Bill, of five permanent 
members of the intermediate Court of Appeals, the 
better it will be for suitors and the profession.” 


There is a disposition on the part of some judges 
to reject all law and authority that is not old. In 
Tarry v. Ashton, ante, p. 361, Blackburn, J., is re- 
ported to have said that ‘‘ we cannot take a modern 
text-book as an authority.” Another English judge 
once said that a text-book could not be regarded as au- 
thority unless the author was dead, to which one of 
his brethren added, ‘‘ or has become a judge.” Now, 
if we admit that law, like wine and poetry, becomes 
better as it grows older, we might admit that new 
text-books are not good because they are new. But 
even wine and poetry may be too old to be the very 
best that can be had. Some new varieties may sur- 
pass the old; and beyond a certain limit age ceases 
to improve any thing. Particularly true is this of 
law, which is a science constantly advancing with 
the changes and demands of society. And so far 
from a new law-book not being an authority, we 
should say that it ought to be, if well gotten-up, the 
very best authority as showing the latest phases of 
our jurisprudence, the latest results of the decisions, 
and the latest tendencies of judicial opinion. No 
lawyer can afford to do without the new text-books, 
and no court can afford to reject an able and 
timely work as authority because it is new. 


By the decided vote of 237 to 130, the British 
House of Commons refused the second reading of 
the bill to give barristers and advocates a legal 
right to sue for their fees, and, in return, to make 
them responsible in law to their clients for the pro- 
per discharge of their functions. Much dissatisfac- 
tion has arisen, of late, in England because certain 
eminent counsel have taken so many briefs as to be 
unable to do justice to their clients. The clients 


are without redress, having paid a large retainer 





which they cannot recover back. But these occur- 
rences are not believed to be numerous; and, at 
least, the majority of the people and the profession 
of England seem to think that there is no immedi- 
ate demand for a change in the relations of counsel 
and client. Mr. Sergeant Simon, in the debate in 
the House of Commons, thought that counsel would 
lose much of their independence if they were lia- 
ble to an action for negligence. But such has not 
proved to be the case in this country. Actions 
against counsel for neglect of duty.are so rare that 
few would imagine that such actions were allowa- 
ble. Whether the English advocate becomes subject 
to the same rule of rights and liabilities as the 
American advocate, makes but little difference in 
point of fact. The difficulties of which Sergeant 
Simon and others speak are almost imaginary; but 
they are sufficient to prevent the proposed change. 
——_>——_ 


NOTE OF CASE. 


T= plea of autrefois acquit has been sustained in 

several recent and peculiarcases. In Bell v. State, 
48 Ala. 684; 8. C., 17 Am. Rep. 40, upon the trial 
of an indictment charging both burglary and larceny, 
the prisoner was found guilty of the former. The 
judgment was reversed, on error, and a new trial was 
had upon the same indictment, when the jury found 
a verdict of guilty of larceny, and were discharged. 
Held, (1) that the first verdict was an acquittal 
of larceny, and the second verdict, therefore, a 
nullity; (2) that the jury ought to have found a ver- 
dict as to the burglary, and their discharge without 
doing so operated as an acquittal of the burglary. 
Again, in State v. Brannon, 55 Mo. 63; 8. C., 17 
Am. Rep. 643, the defendant was indicted ‘ for 
robbery in the first degree,” which was a sufficient 
indictment for larceny. Upon the trial the jury 
found him guilty of robbery ‘‘in the second degree.” 
The verdict was set aside, as there were no degrees 
in robbery. Subsequently, the defendant was again 
tried upon the same indictment, and convicted of 
larceny. Held, error; as the defendant could, upon 
the first trial, have been convicted of either robbery 
or larceny, but was lawfully convicted of neither, 
the verdict operated as an acquittal. In People v. 
Cage, 48 Cal. 323; 8. C., 17 Am. Rep. 436, an in- 
dictment for murder was regularly brought on for 
trial, a jury impaneled and sworn, evidence intro- 
duced, and the case submitted. After the jury had 
considered of their verdict for nearly four days, the 
court ordered the sheriff to inquire of them if they 
had agreed upon a verdict. They replied that they 
‘“‘had not and could not agree upon a verdict,” 
which reply was reported to the court, whereupon 
the court adjourned for the term. It was held, that 
the proceedings of the court were irregular, and op- 
erated as an acquittal of the defendant, and a bar to 
a second trial for the same offense. 
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PARTITION BY REMAINDERMEN. 


v= much mooted question, whether a remainder- 

man can maintain the action of partition under 
the statutes of this State, has been finally settled 
by the Court of Appeals in the recent case of Sulli- 
van v. Sullivan, The language of our statute is as 
follows: ‘‘ When several persons shall hold and be 
in possession of any lands, tenements, or heredita- 
ments, as joint tenants, or as tenants in common, in 
which one or more of them shall have estates for in- 
heritance or for life, or lives, or for years, any one 
such persons,” etc., may apply for partition. The 
question under this statute has been whether the 
‘* possession ” referred to must be actual, or whether 
a constructive possession would answer, and whether 
a remainderman can be deemed to be even in con- 
structive possession. 

It was early held, in the case of Brownell v. 
Brownell, 19 Wend. 367, in 1838, that one whose 
seizin in fee was subject to a life estate could not 
maintain an action for partition. This decision, 
however, was based upon the case of Clapp v. 
Bromaghan, 9 Cowen, 530, which was decided in 
1827, before the enactment of the Revised Statutes. 
The decision in the latter case seems to have been 
put on the ground that the lands in question were 
held adversely to the plaintiff. 

The case of Burham v. Burham, 2 Barb, Chy. 398, 
decided by Chancellor Walworth in 1847, also turned 
upon the fact that the lands sought to be parti- 
tioned were held adversely, and when in 1854, 
Judge Roosevelt in Fleet v. Dorland, 11 Barb. 489, 
dismissed the complaint, he did so upon the author- 
ity of Brownell v. Brownell, and of Burham v. Bur- 
ham, both resting upon the position that lands can- 
not be partitioned where the lands are held ad- 
versely to the plaintiff. The case of O’ Dougherty v. 
Aldrich, 5 Denio, 385, turned upon another question. 
So did Wood v, Clute, 1 Sandf. Chy. 199, and so did 
Postley v. Kain, 4 id. 508. 

Such were the decisions of our courts previous to 
1857. But in 1857 this question came before the 
Court of Appeals in Blakeley v. Calder, 15 New 
York, 617. The action was brought by one re- 
mainderman against a number of others similarly 
situated. The action had proceeded to a sale, and 
the purchaser finding that the plaintiff's estate was 
subject to an existing life estate, refused to com- 
plete the purchase, and the question before the 
eourt was whether the purchaser should be com- 
pelled to complete his purchase — i. ¢., whether the 
sale would convey the interest of the parties to the 
action in the lands. All the court were of opinion 
that the sale would convey the title to all parties. 
But the judges did not concur in the reason given 
for the decision. Judge Bowen was of opinion that 
inasmuch as the court had general jurisdiction of 
the matters involved in the partition suit, and none 





of the parties objected, it mattered not whether the 
plaintiff could or could not have maintained the ac- 
tion, had objection been raised by the parties. 
Judge Bowen does not intimate any opinion whether 
the action could have been maintained by the plain- 
tiff had any of the defendants objected, although 
we should infer from the note at the end of the case 
that he was not prepared to hold the affirmative on 
that question. But Chief Judge Denio grappled 
with the question upon principle, and in an elabo- 
rate opinion advocated the right of the plaintiff to 
maintain the action, and in that opinion Judges 
Comstock, Selden and Paige concurred. 

It will be noticed that the General Term of the 
Supreme Court (13 Howard’s Pr. R. 476), consist- 
ing of Roosevelt, Mitchell, and Davies, judges, 
were unanimously of opinion, when the case came 
before them, that a remainderman owning a con- 
ceded vested remainder might maintain the action of 
partition, and it will be noticed that Judge Roose- 
velt had changed his mind since deciding Fleet v. 
Dorland. 

The question was subsequently presented in 
Howell v. Mills, 7 Lans. 193, and the Supreme Court 
in the second district expressed an opinion that the 
action was properly brought by a remainderman. 
On appeal, the Court of Appeals, following the de- 
cision in Blakeley v. Calder, affirmed the judgment 
on the ground that the decision of the court below 
was conclusive, and again declined to pass upon the 
question whether the action was properly brought. 
See 56 N. Y. 226. In Chinn v. Keith, 4 N. Y. Sup. 
126, Gilbert, J., said: ‘‘It must now be deemed 
settled that one who is entitled to a vested remain- 
der in lands is in possession of his undivided share, 
within the meaning of the statute, notwithstanding 
there is a life estate covering the whole premises, 
and the tenant for life is in actual occupancy 
thereof.” 

Under these circumstances the case of Sullivan v. 
Sullivan came before the Court of Appeals on a 
judgment in favor of the plaintiff. The plaintiff 
was a remainderman, and the defendants were the 
tenant for life, and the other owner in fee. The court 
unanimously concur in an opinion written by Judge 
Allen, holding that the action cannot be maintained. 
The case of Blakeley v. Calder is distinguished on 
the ground that the action was between tenants in 
common of remainders, and the court strongly inti- 
mate that the doctrine of Chief Judge Denio in that 
case would not now be followed. The case of 
Howell v. Mills is in like manner distinguished, and 
also for the reason that the question was not raised 
by exception at the trial and considered by the 
court. 

The gist of this decision is that to maintain the 
action of partition there must be actual or construct- 
ive possession of the lands, 7. ¢., actual possession 
or the right to present possession, neither of which 
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characteristics attaches to the interest of the remain- 
derman. The parties must be tenants, and they 
must be in common. The distinguishing feature of 
tenancy in common is unity of possession. Judge 
Allen says: ‘‘A possession is something more than 
a mere right or title, whether to a present or a fu- 
ture estate. It implies a present right to deal with 
the property at pleasure, and to exclude other per- 
sons from meddling with it. Actual possession is 
the actual exercise of such present power by the 
owner. Constructive possession may exist without 
an actual pedis possessio, where there is a present 
right, and the possession is either vacant or is con- 
sistent with the right of the owner to an immediate 
and actual possession by himself. There can be no 
possession, actual or constructive, by an owner of an 
estate in lands, without at least the right to actual 
possession as against every other person.” 

The case is an interesting example of the mis- 
chiefs which result from dicta, and it is not a little 
amusing to observe that while Judge Allen pronoun- 
ces Judge Denio’s opinion in Blakeley v. Calder to 
have been obiter, he cannot himself refrain from 
saying obiter, that he does not regard it as sound 


law in any case! 
—_~>__——— 


LAWYERS’ FEES. 

| igure is a great deal of false sentiment in the 
world on the subject of lawyers’ fees. Many 
seem to entertain the opinion that it is wicked for 
lawyers to demand compensation, Others think that 
the bar is a sort of public institution, bound to 
afford advice and service to all applicants at all 
hazards, and that any thing bestowed in the way of 
recompense, is a mere gratuity. A great many vir- 
tuous men in practice inculcate the idea that it is 
praiseworthy to cheat a lawyer. Labor, generally 
designated as ‘‘horny-handed,” cannot appreciate 
the right of a man to get a living without physical 
tugging and sweating; capital, frequently stigma- 
tized by the impecunious as ‘* bloated,” cannot un- 
derstand how anybody is entitled to any place in 
the world without the employment or possession of 
money. In some extra-sentimental communities 
lawyers are forbidden to demand any compensation, 
and are left to the mercy of those whom they serve. 
In very many communities lawyers are prohibited 
from having any pecuniary interest in the result of the 
suits in which they are employed. In this State, for 
instance, where it is supposed that the old doctrines 
of champerty and maintenance have been abrogated, 
it is still unlawful for a lawyer to buy a promissory 
note or other obligation for the purpose of suing it. 
All these ideas are remnants of a system which in 
most other respects we have outgrown. They are 


founded in the same belief in total depravity which 
for so many centuries denied to an accused person 
the privilege of being sworn on his own behalf. 
The theory was that human nature is so vile that 
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men incline to perjury and extortion, and the only 
safety is not giving them a chance to sin. 

We have recently had a peculiar exposure of the 
popular notions about lawyers’ fees in the case of 
Mr. O’Conor. Doubtless there had obtained among 
the public the belief that Mr. O’Conor had been 
serving Mrs. Forrest gratuitously, and ‘finding 
himself ;” and the public received a shock on being 
undeceived; but below this was the scarcely con- 
cealed opinion that at all events Mr. O’Conor ought 
to have served Mrs, Forrest for nothing, and that it 
was reprehensible in him to want to be paid for 
his work. Still more wicked was it for him to 
lend her money. Think of the turpitude of a 
lawyer who is guilty in the first place of having 
money to lend, and then of lending it to his client! 
There ought to be a statute against that, and we 
hope our next legislature will look toit. Atall events 
if a lawyer will stoop to lend his client money, he 
should be prohibited from charging any interest for 
the loan. There is something in the idea so very 
shocking to the finer feelings. Such transactions 
ought to be in the nature of an honorarium on both 
sides. The money lenders who shave the notes of 
distressed tradesmen at from ten to twenty per cent. 
are completely overwhelmed by the spectacle of Mr. 
O’Conor’s lending money to his client and charging 
simple interest. It interferes with their trade. The 
great lawyer has shared the experience of every 
other lawyer who ever had a female client, that 
angelic as she is, theoretically, she is ignorant, like 
the angels, of worldly affairs, and so expects three 
things with respect to her attorney; first, to monop- 
olize his time and attention; second, to find fault 
with him and be dissatisfied from first to last; and 
third, not to pay him much if any thing for his ser- 
vices, For our own part, we are perfectly willing 
that the visits of feminine clients shall be like those 
of other angelic visitants, ‘‘ short and far between.” 
But now that the community have ascertained that 
Mr. O’Conor was not working simply for glory, 
fame, chivalry, etc., etc., how has the great man 
dropped down in the estimate of the many-headed ! 

Another popular notion is, that even if you grant 
that lawyers are to be paid something, it is best for 
the public safety to limit the measure of their com- 
pensation by legislative enactment. This is after 
all only a roundabout way of accomplishing the 
same plan of denying recompense for legal servi- 
ces. The public authorities decree what private in- 
dividuals practice. And so a liberal and learned 
profession might become the prey of a mob of 
ignorant, stupid and venal legislators. In com- 
merce, and in every other profession, indeed, the 
price or rate of compensation may safely be left to 
quantum meruit. Why should not the same rule 
prevail in the law? 

Undoubtedly there is more practical difficulty in 
ascertaining the just measure of compensation in 
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the legal profession than in any other, and greater 
differences of opinion arise. In a recent case in the 
city of New York, where Mr. Elbridge Gerry 
brought suit for compensation for legal services in 
an important will case, the estimates of lawyers as 
to the value of his services varied from five hundred 
to ten thousand dollars! 

In consideration of these facts, we do not agree 
with some that it is reprehensible in a lawyer to 
have an interest in the possible recovery for his 
compensation. There is probably not a layman in 
the country who would think it indelicate or op- 
pressive in his lawyer to decline to demand compen- 
sation in a case where his client was defeated, or to 
estimate his compensation upon a per centage of the 
recovery in a case where he was successful. Indeed, 
it is the constant practice of lawyers to mitigate 
their charges where their clients have not proved 
successful, and to share in their successes. Now, 
what is the objection to making the arrangement a 
matter of pre-contract? Certainly, in actions ex 
contractu there can be none, whatever a fastidious 
delicacy might say of actions of tort. 

Whatever casuists may decide upon these points, 
it is quite certain that if the lawyers will consent, 
the world will be quite willing not to pay them. 
‘* Religion and law indeed should cost nothing, or 
nearly nothing to the individual,” says the atheist 
Rousseau, in Landor’s Imaginary Conversations; and 
even the good Quaker Penn, according to the same 
authority, had sentimental notions about the com- 
pensation of the judges of Pennsylvania, as we see 
in the following: ‘‘ Peterborough. What salaries 
have these people? or rather, what compensation 
for loss of time? Penn. Thou speakest too good 
English. Loss of time! This at least is not the 
portion of it that is lost. We repay them as is 
reasonable for the good they do. Peterborough. 
That is what I asked: but how? Penn. By enab- 
ling them to do more good.” The only wonder is 
how Landor came to overhear so many veritable con- 
versations, and had the modesty to call them Imagi- 
nary. 

TOWN BONDS IN AID OF RAILROADS. 


age United States Supreme Court at its last session 

considered several cases involving the validity of 
municipal bonds in aid of railroads. We have already 
reported some of these cases. The latest case is Harsh 
man v. Bates County, in which BRADLEY, J., delivered 
the opinion substantially as follows: 

This is an action brought to recover the amount due 
on certain coupons attached to bonds of Bates county, 
Missouri, issued at the request and on account of 
Mount Pleasant township, in said county, in payment 
of a subscription on behalf of the township to the capi- 
tal stock of the Lexington, Lake and Gulf Railroad 
Company. The subscription was made under a law of 
Missouri, called the ‘Township Aid Act,’ passed in 
1868, by which, on the application of twenty-five tax 
payers and residents of any township for election pur- 





poses in any county, the county court may order an 
election to be held in such township to determine 
whether and on what terms a subscription to any rail- 
road to be built in or near the township shall be made; 
and if two-thirds of the qualified voters of the town- 
ship, voting at such election, are in favor of the sub- 
scription, the county court shall make it in behalf of 
the township, and if bonds are proposed to pay the 
subscription, the court shall issue such bonds in the 
name of the county, but to be provided for by the town- 
ship. It is contended that this law is repugnant to 
the 14th section of Article 11 of the constitution of 
Missouri, adopted in 1865, by which it is declared that 
“the general assembly shall not authorize any county, 
city or town to become a stockholder in, or to loan its 
credit to, any company, association or corporation, 
unless two-thirds of the qualified voters of such 
county, city or town, at a regular or special election to 
be held therein, shall assent thereto.’ Now, the law 
of 1868 only requires the assent of two-thirds of the 
qualified voters who vote at such election. This is 
certainly a broad difference; and if the constitutional 
restriction extends, by implication, to townships, as 
well as to counties, cities and towns, an election not 
conforming to the requirements of the constitution, 
would be invalid and confer no authority to make a 
subscription. The petition in this case only alleges 
that two-thirds of the qualified voters voting at the 
election voted in favor of the subscription, which does 
not satisfy the demands of the constitution. The 
question, therefore, arises whether townships are 
within the restriction of the constitutional provision. 
A township is a different thing from a town in the or- 
ganic law of Missouri, the latter being an incorporated 
municipality, the former only a geographical subdivis- 
ion of a county. As said in The State v. Linn County 
Court, 44 Mo. 510, “‘it has no power by itself to make 
independent contracts or to become bound in its sepa- 
rate capacity. The law has not invested it with that 
power. It forms an integral part of the county, and 
the county, toa certain extent, controls and acts for it.”’ 

That the framers of the constitution intended to re- 
quire the assent of two-thirds of all the qualified voters 
of a “‘ county, city, or town,’’ as a prerequisite to a 
subscription to a railroad or other company, and did 
not intend the same thing with regard to townships, 
seems almost absurd. It was undoubtedly supposed 
that every case was provided for. The 13th section of 
article 11 declared that the credit of the State should 
not be given or used in aid of corporations; the 14th 
section then imposes the restriction referred to with 
regard to counties, cities,and towns. This specifica- 
tion embraces every political organization which could 
be supposed capable of making a subscription. To con- 
tend that the mere subdivision of counties into town- 
ships enabled the legislature to defeat the constitu- 
tional provision, is to ignore the manifest intention and 
spirit of that instrument. It cannot be possible that 
it was intended to restrict the legislature as to coun- 
ties and not to restrict it as to mere sectional portions 
of counties. Had counties alone been mentioned there 
might have been no restriction as to cities and towns, 
because they are separate and distinct organizations, 
corporate in character, and often clothed with legisla- 
tive functions. But in Missouri, in 1865, when the 
constitution was adopted, a township had no corporate 
character, but, as before stated, was a mere geographi- 
cal section of a county, partitioned off for purposes of 
local convenience in the matter of elections and a few 
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other things. They had no power to act as corporate | might place the infected cow with others. Smith v. 


bodies. If the legislature could clothe these geograph- 
ical portions of a county with power to subscribe to 
stock companies at all, it certainly could not set at 
naught the constitutional requirement of the people's 
consent thereto. 

The court below did not decide the case on this 
ground, probably in consequence of certain decisions 
of the State courts which were deemed inconsistent 
with it. But we are not aware of any decisions of 
those courts which hold that the constitutional restric- 
tion in question could be ignored with regard to town- 
ships any more than with regard to counties, cities, or 
towns. 

Another objection to the validity of the subscrip- 
tion for which the bonds were given in this case is, that 
the township voted a subscription to one company and 
the county court subscribed to another. This is sought 
to be justified on the ground that the former company 
became consolidated with another, thereby forming a 
third, to whose stock the subscription was made. This 
consolidation was effected under a law of Missouri 
authorizing consolidations, and declaring that the 
company formed from two companies should be 
entitled to all the powers, rights, privileges, and 
immunities which belong to either; and it is con- 
tended that this provision of the law justified the 
county court in making the subscription without 
further authority from the people of the township. 
But did not the authority cease by the extinction of 
company voted for? No subscription had been made. 
No vested right had accrued to the company. The 
case of The State v. Linn County Court, 44 Mo. 504, only 
decides that if the county court refuses to issue bonds 
after making a subscription, a mandamus will lie to 
compel it to issue them. There the authority had been 
executed and a right had become vested. But so long 
as it remains unexecuted, the occurrence of any event 
which creates a revocation in law will extinguish the 
power. The extinction of the company in whose favor 
the subscription was authorized, worked such a revo- 
cation. The law authorizing the consolidation of rail- 
road companies does not change the law of attorney 
and constituent. It may transfer the vested rights of 
one railroad company to another upon a consolidation 
being effected; but it does not continue in existence 
powers to subscribe for stock given by one person to 
auother, which, by the general law, are extinguished 
by such achange. It does not profess to do so, and we 
think it does not do so by implication. 

A sufficient notice of these objections is contained 
in the recitals of the bonds themselves to put the 
holder on inquiry ; we think that there was no error in 
the judgment of the circuit court; and it is, therefore, 
affirmed. 

—————_>—___——_ 


RECENT ENGLISH DECISIONS, 


DAMAGES. 

1. Breach of warranty on the sale of a cow: foot and 
mouth disease: measure of damages.— The defendant 
sold a cow to the plaintiff, a farmer, with a warranty 
that she was free from foot and mouth disease. The 


plaintiff placed the cow (which had the disease) with 
other cows, and some of these became infected with 
the disease, and died, as also did the cow in question. 
Held, that the defendant was liable in damages for the 
entire loss, if when he sold the cow he knew that the 
plaintiff was a farmer, and that he would or probably 





Green, L. R.,1C. P. D. 92. 

2. Ship: charterparty: breach of contract: proximate 
cause.—The defendant chartered the plaintiff’s ship 
upon the terms that she should go toa foreign port 
for a cargo, and ‘“‘ there, in the usual and accustomed 
manner, load in her regular turn.’’ The ship went to 
the port, but owing to the defendant’s default was 
not ready when her turn came, and was consequently 
detained eleven days. When her turn came round 
again she was ready, but the wind coming on to blow, 
and the harbor being crowded, the harbor-master re- 
fused to allow the ship to go up to load, and she was 
consequently detained three days. The plaintiff having 
sued on the charterparty claiming damages for the 
detention: Held, that the detention for the three 
days was the legal and natural consequence of the de- 
fendant’s default in not having the ship ready for the 
first turn, and that the plaintiff was entitled to dam- 
ages in respect of the three days as well as the eleven 
days. Jones v. Adamson, L. R., 1 Ex. D. 60. 


FOREIGN LAW. 

Evidence.—The evidence of a person whose only 
knowledge of the laws of a foreign country is derived 
from having studied them, cannot be received in proof 
of the operation or effect of such laws. In the Goods 
of Bonelli, L. R., 1 P. D. 69. 


GAMING. 

Intoxicating liquors (licensing) act, 1872 (35 & 36 Vict., 
c. 94), 8. 17: “ suffering” gaming on licensed premises: 
evidence to swpport the charge.—The appellant was 
charged under s. 17 of the intoxicating liquors (licens- 
ing) act, 1872 (35 & 36 Vict. c. 94), with “‘ suffering” gam- 
ing to be carried on on her premises, an hotel at Ep- 
som. It was proved by witnesses that, while standing 
in the public street at Epsom between half-past one 
and a quarter to two in the morning, they could 
hear the conversation of three persons ina room in 
the hotel. These three persons were a horse trainer, a 
jockey, and a gentleman of Newmarket, and from 
what was heard of their conversation, it was evident 
that they were playing for money. No direct evi- 
dence was given that the appellant knew of the gam- 
ing. The appellant stated that the house was closed 
at 11 p. M., that the three men were then in their pri- 
vate room, that she saw no cards, and did not supply 
any, and did not know of any card playing. The hall- 
porter, whose duty it was to attend upon customers, 
stated that he closed the house after 11 Pp. M., and re- 
tired to his own chair in a parlor beyond the bar, at 
the extreme end of the house. He knew nothing 
whatever of any gambling. The justices drew the in- 
ference from the porter’s evidence that his chair was 
removed to the greatest possible distance from the 
room where the guests were, in order that he might not 
hear what passed, and they thought that the appellant 
knew that gaming was intended to be carried on, and 
that she purposely took pains not to know what her 
guests were doing. On these grounds they convicted 
her. Held, first, that the appellant was responsible for 
the conduct of the hall-porter whom she left in charge 
of the hotel; secondly, that there was evidence that 
the porter suspected what was going on, and connived 
at it; and that this evidence justified the conviction. 
Redgate v. Haynes, L. R., 1 Q. B. D. 89. 


LANDLORD AND TENANT. 


Ejectment for a forfeiture: assignee of reversion: 
non-repair: notice of the assignment: 32 Hen. 8, c. 34. 








882 


THE ALBANY LAW JOURNAL. 





a 


> - 





— The assignee of the reversion of a lease may main- 
tain ejectment for breach of a covenant to repair, 
without giving the tenant notice of the assignment. 
Scaltock v. Harston, L. R., 1 C. P. D. 106. 

SALE OF GOODS. 

Contract for: principal and agent: sold note: per- 
sonal liability of broker.—The defendant, a broker, 
signed and sent to the plaintiffs a note of a contract in 
the following terms: “I have this day sold by your 
order and for your account to my principals about five 
tons of pressed anthracene. * * * W. A. Bow- 
pitrou.” Held, that the defendant might be made 
personally liable, in an action for goods sold and deliv- 
ered, upon the contract. Southwell v. Bowditch, L. R., 
1C. P. D. 100. 

TRESPASS. 

Asportation: goods of deceased: executor.— A near 
relative of a deceased person being in the house at the 
death, removed some jewelry of the deceased from 
one room to another. The executor having brought 
trespass for this asportation, the jury found that the 
defendant removed the goods bona fide for their pres- 
ervation. Held, that this was no answer to the ac- 
tion. Semble, per Bramwell and Amphlett, BB., that 
if the defendant had proved not merely that the inter- 
ference was made bona fide for the preservation of the 
goods, but that it was reasonably necessary, and that 
it was carried out in a reasonable manner, this would 
have constituted a good defense. Kirk v. Gregory, L. 


R., 1 Ex. D. 55. 
———__.—_—_. 


PATENT FOR THE PRESERVATION OF FOOD 
BY FREEZING —JUDICIAL COGNIZANCE OF 
SCIENTIFIC MATTERS. 

NE of the most interesting cases in the law of pat- 

ents which has ever come under our observation, 

is Brown et al. v. Piper, recently decided by the Su- 
preme Court of the United States. 

The bill was founded upon two patents granted by 
the United States to the appellee— one numbered 732, 
of the 19th of March, 1861; the other numbered 36,107, 
and dated August 5th, 1862. The second and later pat- 
ent was not relied upon in the argument here, and 
may, therefore, be laid out of view. Our attention 
will be confined to the prior one. It is declared in the 
specification to be “for new and improved method of 
preserving fish and meats.’’ The invention is alleged 
to consist ‘“‘in a method of preserving fish and other 
articles in a chamber, and cooling the latter by means 
of a freezing mixture, so applied that no communica- 
tion shall exist between the interior of the preserving 
chamber and that of the vessels in which the freezing 
mixture is placed.’”’ The specification continues: ‘I 
do not profess to have invented the means of artificial 
congelation, nor to have discovered the fact that no 
decay takes place in animal substances so long as they 
are kept a few degrees below the freezing point of 
water, but the practical application of them to the art of 
preserving fish and meats, as above described, is a new 
and very valuable improvement. The apparatus for 
freezing fish and keeping them in a frozen state may 
be constructed in various ways and of different shapes. 
The apparatus shown in the drawing, however, will 
suffice to illustrate the principle and mode of opera- 
tion.”’ 

The process and apparatus are then described as fol- 
lows: A box of wood or other suitable material, sur- 
rounded by a packing of ciarcoal or other non-con- 





ducting substance, is to be provided, and the fish in 
small quantities laid in it on a rack. Metallic pans 
filled with a freezing mixture, such as salt and ice, are 
then to be set over them, and a cover shut over the 
pans. ‘In about twenty-four hours, the freezing 
mixture having been changed oz.ce in twelve hours, the 
fish will be frozen completely through.” 

After being frozen, the fish or meat may, if desired, 
be covered with a thin coating of ice, and this coating 
may be preserved by applying the substances named, 
which will exclude the air and prevent the juices from 
escaping by evaporation. ‘The fish are then to be 
packed closely in a large preserving box, which is in- 
closed in a still larger box, the space between the boxes 
being filled with charcoal or other non-conducting 
material, to exclude the heat.”’ Other minor details 
are described, which it is not deemed material to re- 
peat. The patentee then declares: ‘‘ I do not desire to 
be understood as confining myself to the specific ap- 
paratus above described, nor to the use of either or 
both the preliminary processes of freezing and cool- 
ing; but I have described the mode of operation which, 
by experience, I have found best for preserving the 
most delicate varieties of fish.’ The summation and 
claim are: ‘** Having described my invention, what I 
claim as new, and desire to secure by letters-patent, is, 
preserving fish or other articles in a close chamber by 
means of a freezing mixture, having no contact with the 
atmosphere of the preserving chamber, substantially as 
set forth.” 

Mr. Justice Swayne, who delivered the opinion, said: 
The patent is not for the principle long and well-known 
to physicists, that a low degree of cold, like a high 
degree of heat, prevents the decay of animal matter, 
nor is it for the freezing of the articles to be preserved 
before or after they are placed in the preserving cham- 
ber, nor is it for applying, by means of an apparatus 
with any particular details of construction, cold to the 
articles to be preserved, nor isit for the frigorific effect 
of the freezing mixture upon the atmosphere of the 
inner chamber, but it is for the application to such 
articles of the degree of cold necessary to preserve them, 
by means of ‘“‘a close chamber,” in which they are to 
be placed, and ‘“‘a freezing mixture having no com- 
munication with the atmosphere of the preserving 
chamber.’”’ 

If this result be reached by the means designated, 
in any way substantially the same with that described, 
having the feature of the non-contact of the freezing 
mixture with the air of the preserving chamber, there 
is a clear invasion of the territory which the patentee 
has marked out and seeks to appropriate to himself. 

It was earnestly maintained by the learned counsel 
for the appellee that the essence of the invention is the 
creation of “a freezing atmosphere ” in the preserving 
chamber. To this there are severe] answers. There 
is nothing in the specification or claim to warrant the 
proposition. The direction is that “‘ the fish are to be 
packed closely.’’ This implies clearly that as many 
fish are to be put into the preserving chamber as it can 
be made to contain. Atmospheric air is itself an agent 
of decay, and in all such cases it is important to pre- 
clude as far as possible its presence and contact. ‘ If 
air be absolutely excluded, putrifaction ceases, and 
the result is the preservation of the substance in some 
circumstances, perhaps in all.’’ 3 Ure’s Dic. of Arts, 
548. ‘‘On this principle is founded Appert’s process, 
by which easily decomposible articles of food and 
drink, such as meat, fish, vegetables, milk, etc., are 
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preserved for years, viz.: by packing them in air-tight 
bottles or soldered tin cans, heating the vessels for 
several hours in boiling water, and keeping them care- 
fully closed.”” 3 Watt’s Dic. of Chem. 625. The pat- 
entee is to be presumed to have known this property 
of air. 

The patent is for ‘“‘a new and useful improvement ”’ 
in the art to which it relates. It was issued under the 
act of July 4, 1836. The rights of the parties are to be 
considered in the light of that act. The defense relied 
upon in the answer is the want of novelty, and several 
instances of prior use and knowledge, with the requi- 
site circumstances of time, place, and persons, are 
alleged. 

We deem it sufficient to consider one of them. On 
the 17th of August, 1842, a patent was issued to John 
Good “for a corpse preserver.’’ The apparatus, as 
described, was an outer case with a close-fitting lid. 
The case was made double, there being a partition to 
within four or five inches, more or less, of the top of 
the outer one, leaving a space between the two of 
several inches, which was to be filled with ice. There 
was a false bottom with holes in it in the inner com- 
partment. It rested upon ledges, which kept it four 
or five inches above the bottom. The intervening 
space was a receptacle for ice. The corpse was de- 
posited upon the false bottom; a tray was placed over 
it and under the lid; the tray was four or five inches 
deep, used to contain the freezing mixture, and had a 
flange to prevent the mixture from escaping. Proper 
outlets were provided for the passage of the water 
from the melting ice. There was no communication 
between the tray containing the freezing mixture and 
the inner compartment containing the body. Swartz, 
an intelligent and unimpeached witness, was examined 
on the 15th of October, 1869. He testified that he was 
an undertaker, and had used the apparatus for about 
twenty years — sometimes with ice under the false bot- 
tom, and sometimes without it. In either case he 
applied a sufficient degree of cold to prevent putrifac- 
tion before interment. He thought the bodies were 
sometimes frozen, but was not certain. The material 
point in his business was the prevention of decay for 
the time being, and that was always accomplished. 

Here was the application of the requisite degree of 
cold exactly in the manner called for in the specifica- 
tion of the appellee. This is hardly denied; but it is 
insisted that the process was never applied by the wit- 
ness to the preservation of fish and meats. The an- 
swer is, that this was simply the application by the 
patentee of an old process toa new subject, without 
any exercise of the inventive faculty, and without the 
development of any idea which can be deemed new or 
original, in the sense of the patent law. The thing 
was within the circle of what was well known before, 
and belonged to the public. No one could lawfully 
appropriate it to himself and exclude others from using 
it in any usual way for any purpose to which it may be 
desired to apply it. This is fatal to the patent. Ames 
v. Howard, 1 Sumner, 487; Howe v. Abbot, 2 Story, 
194; Bean v. Smalwood, id. 411; Winans v. B. & P. R. 
R., id. 412; Hotchkiss v. Greenwood, 11 How. 266. 

There is another view of the case that may properly 
be taken. Evidence of the state of the art is admissi- 
ble in actions at law under the general issue without 
a special notice, and in equity cases without any aver- 
ment in the answer touching the subject. It consists 


of proof of what was old and in general use at the 
time of the alleged invention. 


It is received for three 





purposes, and none other: to show what was then old, 
to distinguish what was new, and to aid the court in 
the construction of the patent. 

Of private and special facts, in trials in equity and 
at law, the court or jury, as the case may be, is bound 
carefully to exclude the influence of all previous 
knowledge. But there are many things of which judi- 
cial cognizance may be taken. ‘To require proof of 
every fact, as that Calais is beyond the jurisdiction 
of the court, would be utterly and absoJutely absurd.” 
Gres. Ev. in Eq. 294. Facts of universal notoriety 
need not be proved. See Taylor's Ev., § 4, note 2. 
Among the things of which judicial notice is taken are 
the law of nations; the general customs and usages of 
merchants; the notary’s seal; things which must hap- 
pen according to the laws of nature; the coincidences 
of the days of the week with those of the month; the 
meaning of words in the vernacular language; the cus- 
tomary abbreviations of Christian names; the acces- 
sion of the Chief Magistrate to office and his leaving 
it. In this country such notice is taken of the appoint- 
ment of members of the cabinet, the election and 
resignations of senators, and of the appointment of 
marshals and sheriffs, but not of their deputies. The 
courts of the United States take judicial notice of the 
ports and waters of the United States where the tide 
ebbs and flows; of the boundaries of the several States 
and judicial districts, and of the laws and jurispru- 
dence of the several States in which they exercise 
jurisdiction. Courts will take notice of whatever is 
generally known within the limits of their jurisdic- 
tion: and if the judge’s memory is at fault, he may 
refresh it by resorting to any means for that purpose 
which he may deem safe and proper. This extends to 
such matters of science as are involved in the cases 
brought before him. See 1 Greenleaf’s Evidence, 11; 
Gresley’s Ev., supra, and Taylor’s Ev., § 4, and post. 

In The Ohio L. & T. Co. v. Debolt, 16 How. 435, it was 
said to be “ a matter of public history, which this court 
cannot refuse to notice, that almost every bill for the 
incorporation of companies’ of the classes named is 
prepared and passed under the circumstances stated. 
In Hoare v. Silverlock, 12 Ad. & Ellis (N. 8.), 624, it 
was held, that where a libel charged that the friends of 
the plaintiff had “realized the fable of the frozen 
snake,”’ the court would take notice that the knowl- 
edge of that fable existed generally in society. This 
power is to be exercised by courts with caution. Care 
must be taken that the requisite notoriety exists. 
Every reasonable doubt upon the subject should be 
resolved promptly in the negative. 

The pleadings and proofs in the case under consid- 
eration are silent as to the ice-cream freezer. But it 
is a thing in the common knowledge and use of the 
people throughout the country. Notice and proof 
were, therefore, unnecessary. The statute requiring 
notice was not intended to apply in such cases. The 
court can take judicial notice of it, and give it the 
same effect as if it had been set up as a defense in the 
answer and the proof was plenary. See M. & A. Glue 
Co. v. Upton, 6 Patent Office Gazette, 843, and Need- 
ham v. Washburn, 7 id. 651, both decided by Mr. Jus- 
tice Clifford upon the circuit. We can see no sub- 
stantial diversity between that apparatus and the al- 
leged invention of the appellee. In the former, as in 
the apparatus of the appellee, ‘‘ the freezing mixture”’ 
has “‘no contact with the atmosphere” of the cham- 
ber where the work is to be done. If the freezer be 
full, and the preserving chamber be full, there would 
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be room for but little air in either. If either were 
only partially full, the vacuum would be filled with 
that substance. The cold is generated by the same 
materials, and applied under the same circumstances. 
If the cream were taken out of the freezer and fish 
put in, there would be, in all substantial respects, the 
same apparatus, process, and result. If the preserv- 
ing chamber were as tight as the freezer, either might 
be convertibly used for the purpose of the other. 

“The preservative effect of cold, and especially of 
dry cold, is well known and exemplified in the keep- 
ing of meat and fruit in ice-houses. Animals have 
been found undecomposed in the ice of Siberia which 
belong to extinct species, and which must have been 
embalmed in ice for ages.”” Tit. ‘‘ Antiseptic,’’ 1 Am. 
Encyclo. 570. Artificial freezing is usually applied to 
water and articles of food. ‘‘ There are two general 
methods of effecting it, viz.: by liquification and by 
vaporization and expansion. The method by liquifi- 
cation is performed by freezing mixtures which are 
formed by mixing together two or more bodies, one 
or all of which may be solid. They are used together 
in vessels having three or more concentric apart- 
ments — an inner one containing the article to be fro- 
zen: one eccentric to this containing the freezing 
mixture, provided with some contrivance for agita- 
tion; one, again, outside of this, filled with a non- 
conductor of heat, as powered charcoal, gypsum, or 
cotton wool; and sometimes one between them for 
holding water.” Tit. ‘‘ Freezing,” 7 id. 474. 

Here the principle and substance of the appellee’s 
claim are set forth as belonging to the general domain 
of knowledge and science. It is known that Lord 
Bacon applied snow to poultry to preserve it. He said 
the process succeeded “excellently well.” The ex- 
periment was made in his old age, imprudently, and 
brought on his last illness. Examined by the light 
of these considerations, we think this patent was void 
on its face, and that the court might have stopped 
short at that instrument, and without looking beyond 
it into the answers and testimony, sua sponte, if the 
objection were not taken by the counsel, well have 
adjudged in favor of the defendant. 

These views render it unnecessary to consider the 
exceptions to the master’s report. The decree of the 
Circuit Court is reversed, and the cause will be re- 
manded, with directions to dismiss the bill. 


> 


CONDITIONS ON THE BACK OF RAILWAY 
TICKETS. 
HE English courts have been again considering the 
effect of conditions on the back of railway tickets. 
The most recent case which has come to us is Parker 
v. South-Eastern Railway Co., decided in the Common 
Pleas Division. 

It was an action tried before Baron Pollock, when 
the jury found a verdict for the plaintiff for £24 12s. 
The action was brought to recover the value of a parcel 
above £10 in value, deposited in the defendants’ cloak 
room at Charing- cross, London, and for which, at the 
time, the plaintiff having paid 2d., he received in 
return a printed ticket. The receipt of the portman- 
teau and its loss were admitted by the defendants, but 
they resisted the action on the ground that on the face 
of the ticket, at the bottom, were printed the words, 
“*See back,” and that upon the back certain conditions 
were printed, one of which was that the company 











would not be responsible for the loss of any package 
exceeding £10. They also relied upon a placard fixed 
in the cloak room, which set forth the same limitation 
of their liability. The plaintiff, in cross-examination, 
said that he looked upon the ticket as a mere receipt, 
and that he knew nothing of its contents, and the jury, 
in answer to two questions left them by the learned 
judge, found that this was true, and that the plaintiff 
had not been guilty of any negligence in being unaware 
of the contents of the ticket or the existence of the 
placard. A rule was obtained to enter judgment for 
the defendants, notwithstanding the findings of the 
jury, or for a new trial on the ground of misdirec- 
tion. 

The Lord Chief Justice, after setting forth the facts, 
and observing that the attention of the plaintiff was 
never directly drawn to the terms on the ticket until 
the article had been lost, said he was of opinion that, 
under the circumstances, the company were liable, 
and the rule must be discharged. It seemed impossible 
to say, supposing the fact to be that these conditions 
were not brought to the attention of one of the con- 
tracting parties, that there was no contract. The acts 
of the parties furnished evidence of an ordinary con- 
tract to take care of the package; but it was said that, 
though there might be such a contract, at any rate it 
was not the case here, because the company could not 
be held liable for any thing except that for which they 
had contracted. It was further said that no person 
without negligence could have been unaware of the 
contents of the document forming the contract, and 
that, as the plaintiff chose to leave the package with 
them on terms fairly brought before him, and which 
he was bound to be acquainted with, the jury were 
bound to presume that he did make himself so ac- 
quainted. It was impossible, his Lordship said, to lay 
down any definite or fixed line with regard to which 
it could be said the company were bound, or were not 
bound, by the document before the court. In all cases 
it must be a question of evidence or common sense. 
There were cases, no doubt, where a person having a 
document handed to him must be taken to have ac- 
quainted himself with the contents —for example, the 
terms on which a sale might be effected ; and if in such 
a case ignorance was set up, the answer must be that 
the opportunity had been given, and that the person 
must be assumed to have taken advantage of it. But 
was that the case here? It was for the jury to decide. 
Much reference had been made to the recent case of 
Henderson v. Stevenson, 12 A. L. J. 136, before 
the House of Lords. In that case it was held 
by the Lord Chancellor that it would be ex- 
tremely dangerous to hold that where a document 
is complete on the face of it, but having on the 
back of it something which had not been brought 
to the knowledge of a contracting party, he should be 
held to have assented to that which he had not seen, 
and of which he knew nothing. The only distinction 
between that case and the present was that in this 
there were the words, ‘‘See back;”’ but he failed to 
think that if there had not been this distinction, and 
the Lord Chancellor had had before him a case in 
which the jury had found no notice or knowledge on 
the part of the plaintiff, and that through no negli- 
gence, his Lordship would have arrived at a different 
conclusion. ‘‘ For my own part,” his Lordship contin- 
ued, “ I think the jury were right, and that it was most 
reasonable that the plaintiff should suppose that the 
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ticket was a mere voucher or receipt for the package 
and the money. The case was distinguished from 
others, where a different conclusion had been reached, 
by the particular findings of the jury. The question 
must always be — Under the circumstances of the case, 
was the plaintiff made aware? Was he unaware with- 
out negligence? If he was unaware, and through neg- 
ligence, he could not be bound. The jury had answered 
these questions in the plaintiff's favor. The case was 
really, therefore, ruled by Henderson v. Stevenson, and 
the rule must be discharged. 

Brett, J., also delivered an exhaustive judgment, 
discharging the rule. There was nothing on the face 
of the ticket to modify an ordinary contract of bail- 
ment, except the words, ‘“‘ See back.’’ Upon the back 
were limitations of the bailment, and the company 
said, therefore, it was a special contract. This was not 
a case where the terms were obliged to be in writing, 
nor was it a case where the contract arose on the mere 
passing of a document. If no document had been 
given at all, the facts were sufficient to raise an im- 
plied contract of bailment where services were paid 
for. But a document had passed, and when it was 
looked at, it did alter the nature of the contract. It 
was said for the plaintiff that, unless his attention was 
called to the terms of the limitation and he assented, 
the contract remains an ordinary contract. The de- 
fendants did not dispute this as the fundamental prop- 
osition, but they said, ‘If a document is passed it is 
the duty of the person to read it. If there is nothing 
on the face to alter liability and no reference to the 
back, he is safe; but if there is a reference, it is differ- 
ent, because, as matter of law, in all cases he must 
read what is on the face, and he is not at liberty to say 
that he did not know what was there written.’”’ This 
argument was raised upon the rule, and assumed that 
if the plaintiff had not read and was not negligent, 
yet he ought to have read, and because he did not, he 
was bound. There was no case which laid down this. 
If the plaintiff did read, of course he was bound, 
unless he expressed dissent. The jury might well con- 
sider the document a mere voucher, and that the plain- 
tiff was not bound to contemplate that it contained 
any limitation of the terms of the ordinary contract. 
They were at liberty to find he was not negligent in 
reading any part, though perhaps if it was proved he 
had read the front, there might be negligence in not 
reading the ‘‘See back.’’ If there was to be any lim- 
itation of liability by a document, care must be taken 
to point it out toa person acting on facts, and not on 
the document, unless it had come to be understood 
that there was such a means of limiting ordinary lia- 
bility. The defendants were bound to satisfy the jury 
either that the plaintiff had read the ticket, or was 
guilty of want of care in not reading it. The jury had 
found against them, and the case, therefore, came 
within the doctrine laid down in the House of Lords, 
which, he was of opinion, applied equally to the back 
and the front of a document. 

Lindley, J., also concurred. The jury bad found 
that the contract was not special, but ordinary. Then 
the House of Lords case became undistinguishable, 
except for the words “See back.” And here again the 
verdict of the jury made it immaterial where the 
words were, if in point of fact they were not seen, 
unless there was a presumed liability by law. The 
House of Lords had decided against this presumption, 
and the defendants were, therefore, liable. 





PREFERENCE IN FAVOR OF UNITED STATES 
GOVERNMENT AGAINST BANKRUPT PART- 
NERS — COLLATERALS AS SECURITY FOR 
DEBT. 


SUPREME COURT OF THE UNITED STATES— OCTO- 
BER TERM, 1875. 


Lewis, Trustee of Jay Cooke & Co., bankrupts, ap- 

pellant, v. UNITED STATEs. 

C., McC & Co. were a banking firm in London, and agents of 
the United States navy department. The firm was com- 
posed of English and American partners: the American 
nema also constituted a nership in the United 

tates under the name of C. & Co. e London firm 
gore collaterals to the United States government for 

alances due it. The members of the American 
became bankrupt, and the United States government 
claiming to have the right to apply the collaterals to 
the payment of a later debt, sought to enforce priority 
of payment of the first debt out of the separate estates 
of such members of the American firm as were mem- 
bers of the debtor English firm. Held, that the United 
States government was entitled to such priority of pay- 


ment. 

The effect of the bankrupt act on partnerships and on the 
rights of the United States government considered; 
and the proposition maintained that the preference of 
the United States as a creditor of a firm, some of whose 
members became coe. applies to the separate and 
individual estates of the bankrupt partners, thus super- 
seding the rule that partnership property is to be Brst 
— in payment of partnership debts, and individ- 
ual property in payment of individual debts. 


PPEAL from the Circuit Court of the United 
States for the Eastern District of Pennsylvania. 

Mr. Justice SWAYNE delivered the opinion of the 
court. 

This case turns-upon legal propositions. There is 
no controversy about the facts. Jay Cooke, McCul- 
loch & Co., bankers, of London, were appointed by the 
United States disbursing agents for the navy depart- 
ment. On the 19th of October, 1873, they were in- 
debted to the department, for the balance of moneys 
placed in their hands for disbursement, in the sum of 
£131,610 9s. 8d. Onor about the 20th of September, 
1873, when the amount due to the department was con- 
siderably larger than that mentioned, the company 
placed in the hands of the United States or their agents 
a large amount of collaterals for the security of the 
debt. The United States claim the right to apply the 
proceeds of these collaterals to the payment of another 
and later debt arising in the same way. Irrespective 
of the collaterals, the amount first mentioned, with 
interest, is still due and unpaid. 

The firm of Jay Cooke, McCulloch & Co. consisted 
of Hugh McCulloch, J. H. Puleston, and Frank H. 
Evans, residents of Great Britain, and of Jay Cooke, 
Wm. G. Moorehead, H. C. Fahnestock, H. D. Cooke, 
Pitt Cooke, George C. Thomas, and Jay Cooke, Jr., 
residents of the United States. For a long period 
previous to the time first mentioned there was a bank- 
ing house in Philadelphia under the name of Jay Cooke 
& Co. The members of that firm were the seven 
American partners in the house of Jay Cooke, McCul- 
loch & Co. and James A. Garland. On the 26th of 
November, 1873, all the persons composing the firm of 
Jay Cooke & Co. were adjudicated bankrupts, and 
this adjudication remains in full force. This included 
the seven American members of the house of Jay 
Cooke, McCulloch & Co. The other three partners of 
this latter firm are not bankrupt. Under the proceed- 
ings in bankruptcy the defendant, Lewis, has been 
appointed trustee of the estates of the bankrupts of 
the firm of Jay Cooke & Co., and as such received and 
holds their several separate individual estates and as- 








386 


THE ALBANY LAW JOURNAL. 




















sets, and the estates and assets of the firm as well. 
The estates of these bankrupts are insufficient to pay 
all their indebtedness. The United States, under the 
statutes in such case provided, claim priority of pay- 
ment of their debt before mentioned out of the sep- 
arate estates of such members of the firm of Jay 
Cooke & Co. as were also members of the debtor firm 
of Jay Cooke, McCulloch & Co. The trustee denies 
the validity of this demand. The United States have 
instituted this proceeding to enforce it. 

On the 10th of April, 1875, there was already ac- 
cumulated in the hands of the trustee of the funds so 
claimed by the United States the sum of $267,844.80. 

The bankrupt act of March 2, 1867, declares that, in 
the order for a dividend, ‘“‘the following claims shall 
be entitled to priority or preference, and to be first 
paid in full in the following order: 

* First. Fees, cost and expenses of suits and of the 
several proceedings under this act, and for the custody 
of property, as herein provided. 

“Second. All debts due to the United States, and 
all taxes and assessment under the laws thereof.”’ 

The fifth section of the act of March 3, 1797, 1 Stat. 
515, enacts: 

“That where any revenue officer or other person 
hereafter becoming indebted to the United States, by 
bond or otherwise, shall become insolvent, or where the 
estate of any deceased debtor in the hands of execu- 
tors or administrators shall be insufficient to pay all 
the debts due from the deceased, the debt due to 
the United States shall be first satisfied, and the pri- 
ority hereby established shall be deemed to extend as 
well to cases in which a debtor, not having sufficient 
property to pay all his debts, shall make a voluntary as- 
signment thereof, or in which the estate and effects of 
an absconding, concealed, or absent debtor shall be 
attached by process of law, as to the cases in which a 
legal act of bankruptcy shall be committed.” 

It may be well to pause here and carefully analyze 
this section and consider the particulars of the cate- 
gory it defines, so far as its provisions apply to the case 
in hand. 

Those affected are persons ‘‘ indebted to the United 
States.” 

This language is general, and it is without qualifica- 
tion. 

The form of the indebtedness is immaterial. 

It may be by simple contract, specialty, judgment, 
decree, or otherwise by record. The debt may be 
legal or equitable, and have been incurred in this 
country or abroad. A valid indebtedness is as effec- 
tual in one form as another. No discrimination is 
made by the statute. 

The debtors may be joint or several, and principals 
or sureties. 

Here again no distinction is made by the statute. 
All are included. Beaston v. The Bank of Delaware, 
12 Pet. 134; The United States v. Fisher, 2 Cr. 358. 

There must be bankruptcy or else insolvency, as the 
latter is defined by the statute and the authorities 
upon the subject. 

As bankruptcy exists here we need not look beyond 
that point in this case. Congress had power to pass the 
act. 2 Cr. 396. 

Where the language of a. statute is transparent and 
its meaning clear there is no room for the office of con- 
struction. There should be no construction where 
there is nothing to construe. The United States v. 
Wiltberger, 5 Wheat. 95; Cherokee Tobacco, 11 Wall. 621. 





That the facts disclosed in the record bring the case 
within the plain terms and meaning of the section in 
question seems to us, viewing the subject from our 
stand point, almost too clear to admit of serious con- 
troversy. Affirmative discussion, under such circum- 
stances, is not unlike argument in support of a self- 
evident truth. The logic may mislead or confuse. It 
cannot strengthen the pre-existing conviction. 11 
Wall. 621. 

The statute must prevail unless its effect shall be 
overcome by the considerations to which our attention 
has been called by the learned counsel for the appel- 
lant. They have argued their contentions with a 
wealth of learning and ability commensurate with the 
importance of the case. 

We shall respond to their propositions without re- 
stating them. 

The United States are in nowise bound by the bank- 
rupt act. The clause above quoted is in pari materia 
with the several acts giving priority of payment to 
the United States, and was doubtless put in to recog- 
nize and reaffirm the rights which those statutes give, 
and to exclude the possibility of a different conclu- 
sion. That the claim of the United States was not 
proved in the bankruptcy proceedings in question is, 
therefore, quite immaterial in this case. The United 
States v. Herron, 20 Wall. 215; Harrison v. Sterry, 5 
Cr. 289. 

The case presented is that of a trust fund, a 
trustee holding and a cestui que trust claiming it. This 
gave the Circuit Court original and plenary jurisdic- 
tion. That the fund arose and the trustee was ap- 
pointed under the bankrupt act did not affect the 
right of the United States to pursue both by the ex- 
ercise of the jurisdiction invoked. The same reme- 
dies are applicable as if the fund had arisen and the 
trustee had been appointed in any other way. 12 Bet., 
supra; Thomson v. Smith, 2 Wheat. 425. 

The United States were under no obligation to pur- 
sue the partnership effects of Cooke, McCulloch & Co. 
before filing this bill. The bankruptcy of the Ameri- 
can partners dissolved the firm of Cooke, McCulloch 
& Co., not only as to themselves, but, also, inter sese, 
as to the solvent partners. In analogy, to the pro- 
ceeding at law, where there are joint debtors and one 
is beyond the reach of the process of the court, and 
equity has jurisdiction, a decree may be taken against 
the other for the whole amount due. Darwent v. 
Walton, 2 Atk. 510. In Nelson v. Hill, 5 How. 127, 
this court held that the creditor of a partnership may 
proceed at law against the surviving partner, or go in 
the first instance into equity against the representa- 
tives of the deceased partner, and that it was not 
necessary for him to exhaust his remedy at law against 
the surviving partner before proceeding in equity 
against the estate of the deceased. The solvency of 
the surviving partner is immaterial. To the same 
effect are Thorpe v. Jackson, 2 Young & Collier, Exch. 
553, and Wilkinson v. Henderson, 1 Mylne & K. 582; Ex 
purte Clegg, 2 Cox’s Cases, 372; Clamp v. Grant, 21 Conn. 
41. A court of equity will not entertain the question 
of marshaling assets unless both funds are within 
the jurisdiction and contro] of the court. Adams’ 
Equity (6th Am. ed.), 548, note; Denham v. Williams, 39 
Ga. 312. See, also, Walker v. Covar, 28. C. (N. 8.) 16; 
Dodds vy. Snyder, 34 Ill. 53; Herriman v_ Skillman, 33 
Barb. 378; Shunk’s Appeal, 2 Barr, 304; Coates’ Ap- 
peal, 7 Watts & S. 99; Keyner v. Keyner, 6 Watts, 221. 
If a judgment at law be recovered against a copart- 
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nership, the separate property of each partner is alike 
liable to execution with the property of the partner- 
ship, and equity will not interfere unless there are co- 
gent special circumstances, such as have no existence 
here. Meech v. Allen, 17 N. Y. 300. These authori- 
ties are conclusive on the point under consideration. 
If there could otherwise be a doubt upon the subject, 
it is removed by the two statutes. The bankrupt law 
declares that the United States sball be first paid; the 
fifth section of the statute of 1797 enacts that where 
there is a debt and bankruptcy, they shall have pri- 
ority of payment. Neither statute contains any quali- 
fication. And we can interpolate none. Our duty is to 
execute the law as we find it, not to make it. It would 
be a singular equity which would drive the appellees 
“beyond sea’’ to carry through a litigation of uncer- 
tain duration and results against parties there before 
they can be permitted to proceed against the parties 
and property here. 

It is a settled principle of equity that a creditor 
holding collaterals is not bound to apply them before 
enforcing his direct remedies against the debtor. Kel- 
lock’s Case, 3 Ch. App. 769; Bonser v. Cow, 6 Beav. 
84; Tuckley v. Thompson, 1 Johns. & Hemming’s Ch. 
126; Lord v. The Ocean Bank, 20 Penn. 384; Neff’s 
Appeal, 9 id. 36. This is admitted, but it is insisted 
there are special considerations here which ought to 
take the case out of the general rule. We think 
those considerations are all of the opposite tendency. 
One of them is found in the character and circum- 
stances of a large portion of the collateral assets. 
The facts are set forth in the answer of the United 
States to the cross-bill of the appellant, and need not 
be more particularly adverted to. Another of these 
considerations applies to the collaterals and is conclu- 
sive. There are parties entitled to be heard touching 
the application of the proceeds who were not, and 
could not be, brought before the Circuit Court. Ac- 
cording to the best considered adjudications, no bur- 
den touching these assets can be made to rest upon the 
United States, which they are not willing to assume. 
Doubtless questions will arise involving much delay 
before the administration of the fund is completed. 
In the meantime the United States cannot be barred 
from enforcing any remedy to which they are entitled. 

The court below committed no error in holding that 
the preference of the United States as a creditor of 
Cooke, McCulloch & Co. applied to the separate and 
individual estates of the bankrupt partners, thus su- 
perseding the rule in equity recognized by the bank- 
rupt act—that partnership property is to be first ap- 
plied in payment of the partnership debts, and indi- 
vidual property in payment of the individual debts. 
It is sufficient to say upon this subject that the learned 
and elaborate argument of the appellant’s counsel in 
support of the opposite view overluoks the true mean- 
ing and effect of the statutes. The bankrupt parties 
in question were indebted to the United States, and 
they had separate estates. This entitled the United 
States to the preference claimed. One of the obvious 
purposes of the fifth section of the act of 1797 was to 
abrogate the rule insisted upon, and it has clearly done 
so. The provisions of the bankrupt act relied upon do 
not, as we have shown, affect the United States. The 


legal relations of those parties to the United States, 
in this controversy, are just what they would have 
been if those parties were individual debtors to the 
United States, and the firm of Cooke, McCulloch & 
Co. had never existed. 





The separate and individual interest of the several 
partners in the partnership property of Jay Cooke & 
Co. can be only the share of each one of what may be 
left after discharging all the liabilities of the copart- 
nership. This will be nothing, the firm being in 
bankruptcy and conceded to be hopelessly insolvent. 
The United States can, therefore, have no interest 
with respect to the administration of its affairs. Any 
rights as to the collaterals held by the United States, 
claimed by others, must be settled outside of the pres- 
ent proceeding. They cannot be adjudicated upon in 
this case. 

The decree of the Circuit Court is affirmed. 


———__>___—. 


RECENT AMERICAN DECISIONS.* 
DEMURRAGE. 


1. On the back of a bill of lading was pasted a printed 
paper prescribing the number of lay days and the rate 
of demurrage to be paid by the “ cargo, consignee, or 
assignee,” after their separation. It appearing in evi- 
dence that the consignee had received a duplicate bill 
of lading with a similar printed paper pasted on its 
back, and that he had thereafter received the cargo 
without objection: Held, that the printed paper was 
a part of the billof lading. Falkenburg v. Clark (R.I.). 

2. In an action on the case by a ship-owner against 
the consignee of the cargo for demurrage: Held, that 
if the consignee as such had nothing to do with the 
shipment, there would be no privity of contract be- 
tween him and the ship-owner, and before acceptance 
of the cargo, the law would imply no contract on his 
part to pay demurrage; but that the evidence as to 
acceptance, with any explanatory testimony, should be 
left to the jury with the instruction that from an ac- 
ceptance unexplained of goods under a bill of lading 
containing provisions for demurrage, a contract for 
payment of this demurrage by the consignee would be 
implied. Ib. 

3. On the back of a bill of lading wasan indorsement 
‘“*Pay the demurrage to order of Messrs. C. & K.” 
signed C. P. R.—C. P. R. being the ship’s captain. 
Held, that the claim for demurrage could not be 
assigned by the indorsement so as to enable the assignee 
to sue in his own name. Bills of lading not being nego- 
tiable so as to allow the holder to sue at common law, 
although made thus negotiable by statute in England, 
and held thus negotiable in admiralty practice in this 
country. Ib. 

4. Held, further, that this indorsement was to be 
construed merely as giving authority to receive the de- 
murrage and to discharge the claim therefor. Ib. 

5. The consignee of acargo,ordered in his own name, 
cannot avoid liability for demurrage by giving notice 
to the ship captain on arrival that the cargo was or- 
dered for an hitherto undisclosed principal. Ib. 

6. Demurrage is a mere expression, being compensa- 
tion for detention, often, but not always, regulated by 
contract. The rate thereof, even if agreed on, is not 
always concluded by the agreement. Ib. 

EASEMENT. 

1. M. C. owning a tract of land, bounded N. by W. 
Street, conveyed to D. the west portion, whereon was 
a well, reserving a right to use the well by the words, 





* Supreme Court of Ohio, Dec. Term, 1875, from advanced 
sheets of 26 Ohio St. 
Supreme Court of Rhode Island, from Arnold Greene, 
Esq., reporter. 
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“ excepting a privilege to the well of water on said lot 
which I reserve for the use of my said homestead 
estate,” this homestead estate being the remainder of 
the tract. M. C. devised to J., in fee simple, the land 
between the house and the lot conveyed to D., together 
with a tenement in the house, and to S. the rest of the 
homestead estate. For a long period, but not for the 
time required to gain an easement by prescription, all 
the occupants of the homestead estate had crossed the 
land between the homestead and D.’s lot on their way 
to the well. In trespass quare clausum brought by the 
grantees of J. against S.: Held, that the way across J.’s 
lot could not be claimed as a way of strict necessity. 
O’ Rorke v. Smith (R. I.). 

2. Held, further, that the way could not be implied 
from the circumstances of the case as one reasonably 
necessary. Ib. 

3. Query. Whether the grant of a way existing de 
facto can be implied except in cases of strict neces- 
sity. Ib. 

4. Semble, that the claimant of such grant must be 
required to show that without the way he will be sub- 
jected to an expense excessive and disproportioned 
to the value of his estate, or that his estate clearly de- 
pends for its appropriate enjoyment on the way, or 
that some conclusive indication of his grantor’s inten- 
tion exists in the circumstances of his estate. 

NATIONAL BANK. 

1. The knowingly taking or receiving bya national 
bank of a rate of interest greater than is allowed by 
law upon a loan of money, does not entitle the person 
paying the same to have it applied as a payment of so 
much of the principal, in an action brought to recover 
the principal debt more than two years after such pay- 
ment was made. Rigleyv. The First National Bank 
of Beverley (Ohio). 

2. The rights and liabilities of the parties in such 
cases are prescribed in the national bank act, and can- 
not be controlled by State legislation. Ib. 

3. Before judgment, the penalty allowed for the tak- 
ing or receiving of usurious interest by a national 
bank does not bear interest. Ib. 


PROMISSORY NOTE. 

1. Consideration: partial failure: evidence. — An 
agreement to forbear suit on a pre-existing debt is a 
sufficient consideration for a note given therefor; and 
an agreement so to forbear until the maturity of the 
note will be presumed, in the absence of proof to the 
contrary. Holzworth v. Koch (Ohio). 

2. Partial failure of consideration is no bar to an 
action on a promissory note, but merely entitles the 
maker to recoupment for damages, or abatement of 
the plaintiff's demand, to the extent the maker has 
suffered loss by the failure. Ib. 

3. Parol evidence is admissible to show the consid- 
eration of a note, and to show that the consideration 
in whole or in part has failed; but it cannot be re- 
ceived to contradict the terms of the note, or to attach 
to it conditions. Ib. 

TRUSTS AND TRUSTEES. 

1, B. deposited in a savings bank certain moneys, in 
his own name, as trustee for R. B. gave the bank 
book to R., who returned it to B., in whose control it 
remained. B. was childless; R. was his step-daughter. 
It was in evidence that B. was a man of few words and 
that he treated R. as his daughter. In an equity suit 
by R. against the administrator of B., claiming the de- 
posit as trust funds held by B. for R.: Held, that the 








trust was completely constituted. Ray v. Simmons 
(R. L.). 

2. Held, further, that the trust being constituted, the 
fact that it was voluntary, was no reason for refusing 
relief. Ib. 

3. To constitute a trust it is enough if the owner of 
property conveys it to another in trust, or if the owner 
of personalty unequivocally declares, either orally or 
in writing, that he holds it in presenti, in trust for 
another. Ib. 

4. A bill in equity to enforce a trust brought against 
an administrator alleged that the respondent as ad- 
ministrator withdrew a bank deposit, being thc trust 
funds in question. The answer alleged the re- 
spondent’s appointment as administrator in Massa- 
chusetts, and that as such he withdrew the deposit and 
held the same as part of his decedent’s estate. Held, 
in the absence of denial by the administrator, that he 
held the deposit as administrator in Rhode Island, that 
the court would presume he held it as administrator 
in Rhode Island, and would order him to account 
directly with the complainant, the trust having been 
proven. Ib. 

ULTRA VIRES. 

1. A corporation was created by the Legislature of 
Rhode Island,under the name of the W. Co. Nothing in 
the act of incorporation specified the business to be 
done, nor did any thing in the corporate name suggest 
it. Allits stock was held by asingle stockholder. The 
corporation entered into a partnership with A., to be 
terminated at will by the corporation. Held, that the 
partnership was not ultra vires on the part of the cor- 
poration. Allen v. Woonsocket Co. (R. I.). 

2. Semble, that if A. was to have no control as part- 
ner, and was to receive part profits for his services, the 
partnership could not, on any principle, be wltra vires 
on the part of the corporation. Ib. 


ee 
CORRESPONDENCE. 


Stray OF EXECUTION IN CAPITAL CASES. 


To the Editor of the Albany Law Journal: 


Srr,—In your issue of last week appears a letter 
from Mr. W. B. Ruggles, in which he passes severe 
judgment upon a communication by me to your jour- 
nal of the previous week. From that judgment per- 
mit me to prosecute a writ of error, and for errors, 
assign the following: 

1. There was no assumption of the functions of a 
critic. Nor was there any proposition laid down. 
Your correspondent evidently failed to notice the in- 
terrogation marks in my communication, and there- 
fore failed to get the scope of it. That communica- 
tion wasa query. It asked how should chap. 95, Laws 
of 1867, be construed. And it suggested three con- 
structions; one, drawn from the mischief which the 
act might be supposed to intend to remedy, one from 
the language of the act itself; and the third, resulting 
from the latter, that unwittingly, a stay in capital 
cases had been abolished. What the true construction 
is, is for neither of us todetermine. But shall one of 
your readers be subjected to censure, for submitting 
the query to you, and through you, to the profession? 

2. My letter did not assume “ that without statutory 
authorization there would be no power to grant stay 
of proceedings.’’ For the obvious reason that the in- 
herent power of the court was not under discussion. 
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The question was, what did the Legislature mean in 
this instance. Whether the power of the court to 
grant a stay is such an inherent part of its original 
common-law jurisdiction, as that the Legislature can- 
not curtail it, or is only a question of practice, so that 
the Legislature can curtail it, raises a question of con- 
stitutional law, as to the effect of the act, not its mean- 
ing. That is not to be discussed here, because the 
Legislature, by assuming to act at all, assumes the 
power to act. And so we are brought round again to 
the starting point, what is the construction of this par- 
ticular act ? 

8. There was no assumption “that so much of the 
Revised Statutes as makes provision for capital cases 
being abolished by the act of 1876, and that act making 
no provision for them, there remains no statutory au- 
thority for granting a stay of execution in such cases.” 
And to prove that “this mistake is worse than the 
first,” your correspondent cites Laws of 1855, chap. 
337, as ‘‘an independent statute forming no part of the 
Revised Statutes.” 

Mr. Ruggles will pardon me, if I show that he has 
fallen into the same error he imputed to me. He cites 
Laws of 1855, chap. 337, to the effect that, independ- 
ently of the Revised Statutes, a stay in all cases is 
allowed as matter of right. Did he examine the title 
of that act? If he had, he would have discovered it 
was a local act, being merely ‘‘An act to enlarge 
the jurisdiction of the courts of general and special 
sessions of the peace in and for the city and county of 
New York.”’ Obviously it has nothing to do with the 
matter whatever. If he refers to the clause in § 3, 
quoted by him, that it mentions ‘‘ Courts of Oyer and 
Terminer of the State,’’ he will find, on a little fur- 
ther investigation, a later act, Laws of 1858, chap. 380, 
which amends that section by striking out that very 
clause. He is therefore reduced to the dilemma either 
of himself “betraying an ignorance of existing stat- 
utes,’’ or else, of knowingly, to carry his point, quot- 
ing a statute which no longer exists in the language he 
quotes. This little episode may serve to convince him 
that citing statutes is like playing with edge tools, 
and that it is dangerous to pronounce off-hand upon 
the meaning of any statute, the very point of my for- 
mer letter. 

But granting to him all he claims by the statute he 
incorrectly quotes, it would make no difference. The 
act of 1876 isa subsequent one. If the act of 1855 con- 
ferred the statutory right of a stay, the Legislature 
which gave, can take away. Suppose the act of 1876 
had simply said, no stay shall hereafter be allowed upon 
writs of error in any case, even if it purported only 
to amend the Revised Statutes. I submit the act of 1855 
would be repealed, upon the familiar principle, that 
where two acts relate to same subject-matter, but are 
so conflicting that both cannot stand, the subsequent 
act must be deemed to repeal the prior one. The 
question then is, are they conflicting, and what is that 
but again bringing us back to the construction of the act 
of 1876? 

There is its language, ‘‘no such writ of error shall 
stay or delay the execution of such judgment or of 
sentence thereon,’’ and then follows the provision un- 
less the same shall be allowed by a justice, etc., in other 
than capital cases. I respectfully repeat the query be- 
fore made, and leave its solution to wiser heads than 
those of either of your correspondents. 


New York, May 16, 1876. 


J.B.L. 








COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, May 23, 
1876: 

Judgment affirmed with costs — Williams v. Town 
of Duanesburgh; Brick v. Brick; DeLancy v. Stearns; 
People ex rel. Taylor v. Dunlap; McMurray v. McMur- 
ray; Welch v. Rowe; Brown v. Champlin; Kingston 
Bank v. Eltinge; People, etc. v. Flanagan; National 
Bank of Newburgh v. Smith. —— Judgment reversed 
and new trial granted, costs to abide events — King v. 
New York Central Railroad; DePeyster v. Murphy; 
Mareton v. Sweet; Church v. Lafayette Insurance Co. ; 
Sutton v. New York Central Railroad; Niagara 
Falls Suspension Bridge Co. v. Bachman. —— Judg- 
ment reversed and judgment for defendants, with 
costs of all parties to be paid out of the funds — Gour- 
ley v. Campbell. —— Order affirmed with costs — An- 
derson v. Reilly; Riggs v. Russell. —— Order reversed 
and new trial granted, costs to abide event — Wheeler 
v. Reynolds. —— Order granting new trial affirmed 
and judgment absolute for defendant on stipulation 
with costs — Godfrey v. Mosher; Wells v. Miller. 


——$——+- @—__—___—. 
NOTES. 


HE tribunal appointed to investigate and decide the 
charges set forth in Charles O’Conor’s memorial to 
the Bar Association, says the New York Times, handed 
in its report to the committee of the association on 
Saturday last. The report is in Mr. O’Conor’s favor, 
and will be made public when presented to the Bar As- 
sociation at its next meeting. One of the gentlemen 
composing the tribunal said there was a mistake in the 
popular impression as to the amount which Mr. O’Conor 
really received after the deduction of the advances 
made. 


In answer to the question, ‘‘May a publican get 
drunk at home?” the London Law Journal gives the 
following singular case: In the Willenhall Police 
Court, before the Rev. G. H. Fisher and Mr. R. D. 
Gough, Thomas Darby was charged with being, on the 
evening of Tuesday, the 11th ult., drunk upon his own 
premises. Mr. Barrow appeared for the defendant. 
According to the evidence of Police-constable H. New- 
man, on the evening in question, he went, in company 
with Police-constable Jeffrey, to the house of the 
defendant, being attracted thereto by the sounds of a 
piano and a woman dancing in the back parlor. He 
thought the woman was intoxicated, and went to the 
window of the parlor in question, and upon looking 
through found his suspicions were not verified, and 
that the woman was sober. He was proceeding with 
Jeffrey back again through the passage into the street, 
when the landlord came out of the kitchen and asked 
what was the matter, and he declined to answer or tell 
him, ‘‘ because he was drunk.”’ In cross-examination 
by Mr. Barrow, the witness said he was sure the 
defendant was drunk, because he stuttered, and 
wished to say something which he could not. He also 
staggered. He and his fellow-constables were only in the 
house three minutes altogether, but he was quite sure 
the landlord was drunk. Police-constable Jeffrey was 
called to corroborate the evidence of his companion. 
This was the case for the prosecution. Mr. Barrow 
now submitted that the information must be dis- 
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missed, on the ground that the Legislature never con- 
templated that a landlord should be convicted for an 
offense of this character upon his own premises; and 
he quoted, in support of this contention, the opinion 
of Mr. Newton, the opinion of Mr. Pattison in his 
recent work upon the Licensing Act, and also several 
cases cited in the recent edition of Stone’s ‘‘ Justices’ 
Manual.’’ The magistrates, after consulting their clerk, 
declined to stop the case at this stage; whereupon Mr. 
Barrow said that it must not be thought that he (Mr. 
Barrow) had any desire to shield his client by any 
technical objection, because hé had a most complete 
answer to the facts, and could show beyond all ques- 
tion that the landlord was sober. He then called the 
defendant and his wife and a number of other wit- 
nesses to support that view. The Chairman said that 
although it would appear that the law was, as stated 
by Mr. Barrow, that the licensed victualler would be 
entitled to get drunk upon his own premises, still the 
bench should not decide the question upon that issue; 
but being of the opinion that neither of the police offi- 
cers had an opportunity of forminga correct judgment 
of the sobriety of the landlord (they having been only 
three minutes upon the premises), they had come to 
the conclusion to dismiss the summons. 


Hon. James R. Doolittle, in his address before the St. 
Louis Law School upon the “ Federal Judiciary,” 
spoke of the balance which the Supreme Court preserves 
between the Federal and State powers. He also said: 
“ The constitution did two other things of almost equal 
importance to those I have mentioned. First, it estab- 
lished, as far as written language can do so, a boundary 
line where State sovereignty ends and where Federal 
sovereignty begins. As along that line it was foreseen, 
because language is not perfect, and man is finite, 
doubtful questions might arise between them which 
might lead to conflicts of force to be decided by arms, 
it established, second, a Supreme Court as the appellate 
tribunal of last resort to decide those doubtful ques- 
tions in all cases at law or in equity arising under the 
constitution, laws and treaties made under its author- 
ity. That tribunal holds the greater veto or tribunition 
power in our system — greater than that of the Presi- 
dent. He has power to require a law to be passed by 
two-thirds of each house of Congress. That court has 
power to veto a law if passed by both houses unani- 
mously. It vetoes the laws of the Federal legislature 
not authorized by the constitution, and it vetoes laws 
made by State legislatures when they encroach upon 
the domain of national sovereignty. It does this when- 
ever a case is presented at Jaw or in equity for their 
decision in regular form. No other judicial tribunal 
of the world ever held such a veto power.”’ 


An advertisement appears in a Canada paper whereby 
we learn that a clerk of a Division Court is also a 
druggist. He has an eye to business. The advertise- 
ment is as follows: ‘‘ Edward Matthews, Druggist, 
Conveyancer and Commissioner in B. R. Deeds, Mort- 
gages, Bonds, etc., executed on reasonable terms. Clerk 
of the Division Court, etc., etc.——The following 
amusing incident is related as having occurred recently 
in a court in New York city: Some time since Gia- 
como Lizzardi obtained a judgment against Guisseppi 
Baffi for $85 for moneys loaned the latter, being an 
Italian organ grinder. The execution was placed in 
the hands of a deputy sheriff, who found that the only 





property which the defendant possessed was a hand 
organ, a monkey and adog. The sheriff, however, did 
not think it worth while to take possession of this 
property, and accordingly returned the execution un- 
satisfied. Proceedings were had yesterday for the ex- 
amination of the defendant as a judgment debtor. 
Baffi testified to his ownership of the hand organ, 
monkey and dog, and that these comprised the sum 
and substance of his worldly goods. ‘I ask,” said 
Mr. William F. Kintzing, counsel, ‘‘ the appointment 
of a receiver for the property in question. ‘* Who 
would you suggest as such receiver?’’ inquired Judge 
McAdam. ‘“ Mr. George L. Simonson,’’ answered Mr. 
Kintzing, ‘‘a most worthy and trusty man?”’ “TI ob- 
ject,”’ interposed Mr. Simonson, “ as I have no ear for 
music, no fondness for monkeys, and a special dislike 
for dogs, particularly at this season of the year.” “Is 
there any lawyer present,’’ asked Judge McAdam, 
“who differs from Mr. Simonson and has a fondness 
for hand organs, monkeys and dogs?”’ After waiting 
for a while, and there being no response among the 
legal fraternity present, Judge McAdam added: ‘I 
see none of you have any music in your souls. I know 
a German who will most admirably fill all these requi- 
sitions. He is not present, but I know he will feel 
highly honored at the position, and will discharge the 
duties with fidelity. The court appoints as such re- 
ceiver Michael Jacobs.” 

A correspondent of a lay contemporary gives the 
following account of the legal career of the eminent 
French lawyer, M. Dupin: It was during the An VII. 
of the first republic that Philippe Dupin settled in 
Paris as an advocate. Trochet, Pothier, Portalis and 
other great lawyers were then at the bar, and young 
Dupin took his place among them. He kept up his 
studies meanwhile, intending to pass the examination 
for the degree of Doctor of Laws, instead of buying 
it, as others did, and his name stands at the head of 
the list of Doctors made since the Revolution. His 
earlier practice was principally in the criminal courts, 
and, as he soon made a name, the elder lawyers thought 
that he would make this a specialty; but on hearing 
this, Dupin went into civil cases, and with such great 
success that he had more clients than he could serve. 
From 1815 to 1830 he had the richest cabinet d'affaires 
in all France. He pleaded in more than a thousand 
civil cases, and his arguments, if printed in book-form, 
would make a large library by themselves. He was 
engaged in the affair of Desgraviers under the Restora- 
tion, pleading against the king. Every one trembled 
at the audacity of Dupin; every one thought that he 
was an advocate ruined. Public curiosity was greatly 
excited. Dupin began by saying: “‘ A subject dares to 
plead against the king! And why not? Should we 
be more monarchical in 1814 than under the ancient 
régime? Formerly we pleaded openly against the 
king before the Parliaments. Then the maxim was 
that the king must have double right on his side in 
order to gain his cause.’’ Applause greeted these 
words, and that was the beginning of the independence 
shown by the magistrature. It was Dupin who eman- 
cipated the Bar. Dupin became famous all over 
Europe after this, and foreign princes came to consult 
him about their affairs. The case of Napoleon’s will 
was intrusted to him. In 1817 he was asked if he 
would take charge of a case for the Duc d’Orleans. 
His reply was, ‘‘ Yes; if that cause appears to me to 
be just.” 
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CURRENT TOPICS. 


1 ie meeting of members of the Bar of the Third 

Judicial District, at Albany, to appoint dele- 
gates to assist in the organization of a State Bar 
Association, resulted in the selection of excellent 
delegates. There seems to have been awakened a 
genuine feeling in this part of the State in favor of 
a State Bar Association. We hope that other judi- 
cial districts will be equally ready and successful 
in securing good men to represent them in the for- 
mation of the proposed State Association. All that 
is necessary is a little organized effort in the judicial 
districts, followed by the meeting of the delegates 
selected; whereupon the formation of the State Bar 
Association will assuredly be consummated. The 
problem of forming the proposed association will 
have been more than half solved when the delegates 
shall meet in the initial State convention. Let the 
judicial districts respond with alacrity to the call 
for delegates to form a State Bar Association. 


The spasmodic enforcement of police justice was 
never more emphatically illustrated than in the im- 
mense endeavor made a short time ago to enforce 
the Sunday liquor laws in New York city. These 
laws are either disgraceful to our statute-books, or 
their enforcement should be promptly and regularly 
insisted upon. Even supposing that the statutes in 
question are not demanded by the enlightened spirit 
of the age, so far as a certain variety of beverages 
are concerned, yet so long as they remain the law 
of the land they should be enforced, not with spas- 
modic efforts, and at long intervals, but with regu- 
larity, and as often as the dies prohibitus occurs. 
It is not only with the Sunday liquor laws that we 
see such irregular attempts to procure obedience, or 
punishment for disobedience. Various other police 
regulations are afflicted with the same kind of spas- 
modic enforcement. “ Raids,” ‘‘ descents” and other 
similar names are entirely appropriate terms for the 
way in which police statutes are enforced. It is ex- 
tremely doubtful whether the absence of uniformity, 
and the presence of spasms in the administration of 
police justice do not render the occasional enforce- 
ment thereof more disgraceful than the want of all 
endeavor to enforce such justice. If the police 


department of New York city can detail several 
Vor. 13.— No. 23. 








hundred men to arrest violators of the laws on a 
particular Sunday, it can detail the requisite number 
every Sunday. A regular and systematic enforce- 
ment of the statute would reflect credit on the 
police administration; while it would also result in 
the procurement of such modifications of the statute 
as public sentiment would demand. 


The scene which occurred at the execution by 
hanging of a Massachusetts murderer recently, when 
the victim’s head was nearly torn from his body by 
the force of the fall from the scaffold, has caused 
much comment among the philanthropic, and some 
suggestions have been offered as to the adoption of 
better modes of executing the death penalty than 
the mode of hanging. Terrible scenes at the gal- 
lows are the rule and not the exception. Among a 
certain class of persons it is said that the more 
awful and horrible the execution can be made (with- 
in certain limits, of course), the more effectual will 
be capital punishment as a deterrent. On the other 
hand, it is said that capital punishment, in point of 
fact, is not a deterrent to the kind of persons who 
are likely to commit capital offenses; and that the 
death penalty should be executed, if at all, only for 
the purpose of getting the criminal out of the way. 
It would really seem that if the latter view is cor- 
rect, a milder form of death would be more appro- 
priate for the condemned criminal— death by a 
powerful anesthetic, for instance. But capital 
punishment, like all other punishment, we believe 
to subserve two purposes, at least —a deterrent and 
a punitory purpose. If we are to continue the exe- 
cution of the death penalty, we should also con- 
tinue to make it both physically painful and morally 
disgraceful. Otherwise we had better abolish it 
altogether. 


The Senate of the United States in deciding that 
it has jurisdiction in the case of Belknap has settled 
a grave constitutional question. The Law JouRNAL, 
ante, p. 172, stated that it would seem that an offi- 
cer’s resignation could not defeat his impeachment 
and trial, for the reason that there was still the pen- 
alty of disqualification from holding office, to be 
adjudged. It is quite impossible at this time to as- 
certain the grounds on which the Senate decided to 
entertain jurisdiction of Belknap’s case. The argu- 
ments of the Senators have not been published, but 
the resolution, declaring the judgment of the Sen- 
ate, embodies the great point that an officer may be 
impeached after his resignation, for offenses com- 
mitted during his official tenure. From casual 
reports of the debates on the question of jurisdic- 
tion, we are of the opinion that the arguments of the 
Senators, most of whom are excellent lawyers, will 
form a most valuable contribution to the learning of 
the subject. 
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The facility with which ‘‘ struck juries” are ob- 
tained, of late, reveals a wonderful field for the ex- 
ercise of legal ingenuity and judicial discretion. 
Such a jury may be had when it shall appear ‘that 
a fair and impartial trial cannot be had without a 
struck jury, or that the importance or intricacy of 
the cause requires such a jury.” No language could 
possibly be more indefinite or more subject to the 
vast possibilities of judicial interpretation. We 
have no doubt that a struck jury might be in some 
cases more intelligent than the ordinary jury. But 
such a jury is not at all likely to be more impartial 
than the ordinary jury. The intricacy of a cause 
is seldom the real ground for the application for a 
struck jury, although it may be the ostensible 
ground. What then is to be gained by a struck 
jury in cases where any ordinary intellect can master 
the main points? So far as we have observed, the 
statute relating to struck juries is an infringement of 
the rights of parties. It results in having one kind 
of jury for certain cases, and another kind for other 
cases — with no definite line of distinction, and no 
real criterion except the caprice of the attorney and 
the discretion of the judge. There is one redeem- 
ing clause in the statute relating to struck juries,— 
the clause providing that the expense of striking a 
jury shall be paid by the party applying for the 
same. But this has no effect where the party applying 
is the State itself, the legal officers of which are not 
apt to be scrupulous about incurring expense in liti- 
gation. 


The letter of David Dudley Field on “An Ex- 
Governor’s Theory of a Lawyer’s Duty” which we 
publish in this issue of the Law JoorNat is a re- 
markable specimen of criticism. Few lawyers will 
deny that Mr. Field states correctly the relation of 
counsel and client. We do not remember ever to 
have seen a finer or nobler exposition of the duty of 
the profession than is found in this letter. “The 
truth is, that there can be conceived no consistent 
theory of a government of law, which does not in- 
clude an independent Bar, pledged to the assistance 
of every man who requires it for the maintenance of 
all the rights which the law promises him. The 
lawyer is neither law-giver nor judge. If the law is 
wrong, let the former change it; if the judgment 
is wrong, let it be reviewed on appeal, or at the very 
least, let the judge hear all that can be said on either 
side of the case before deciding it.” 


There seems to have been an adequate response to 
the demand for a highly liberal legal education 
at Yale College. A new course to occupy two years 
after graduation is to be furnished hereafter by the 
Yale Law School. The degree of Master of Law 
will be given to those passing the necessary exami- 
nation at the end of the first year. No one who fails 
to take it will be allowed to study as a candidate for 





the higher degree. The studies of the new course 


will embrace general and comparative jurisprudence, 
Roman law, practice in the United States courts and 
in States having a civil code, admiralty law, admin- 
istration of estates, ethics, forensic oratory, constitu- 
tional history, international law, political science 
and history, sociology, parliamentary law, conflict of 
laws, and other branches. Instruction will be given 
by several of the professors from the other depart- 
ments of the College, as well as by the regular 
faculty of the Law School, and the course will be 
open to graduates of any law school, under certain 
conditions, 


The exoneration of Charles O’Conor by the tri- 
bunal appointed to consider the charges against him 
in the Forrest divorce case was foreshadowed by 
the reports which reached us last week. On Wed- 
nesday evening the Bar Association of New York city 
accepted the report of the special committee in the 
O’Conor case, and of the tribunal. The tribunal 
finds: 1. That there is no evidence that Mr. 
O’Conor became counsel of Mrs. Forrest with an 
understanding that his services were to be gratuit- 
ous. 2. That the testimony of Judge Charles P. 
Daley, who presented the silver vases for the ladies, 
shows that the presentation was not made with the 
impression that Mr. O’Conor’s services were gratuit- 
3. That Mr. O’Conor did not make exorbit- 
ant charges for his services. The committee who 
arranged the tribunal of investigation close their 
report with the following eulogium: ‘ Through 
many years the name of Charles O’Conor has been 
known to our community, and the whole country as 
synonymous with eminent ability and spotless puri- 
ty. Such a reputation could not be marred without 
injury to the profession he so long adorned and pain 
to his countrymen. But, conscious of his integrity 
and sensitive to the slightest imputation upon it, he 
persevered, even against the judgment of wise pro- 
fessional brethren who loved and honored him, in 
demanding investigation of the charges referred to. 
And now five of our fellow-citizens, eminent for 
wisdom ‘and goodness, have fully heard the evi- 
dence, and have unanimously pronounced the 
charges without foundation.” 


ous, 


The proceeding which has been instituted to set 
aside the will of the late A. T. Stewart, is likely to 
become the most famous ‘‘ will case” which this 
country has ever known. The ground of the con- 
test is undue influence; and the contestants make 
the allegation in their petition that the application 
for probate and record of the alleged will of Mr. 
Stewart, and the proofs thereof were not made pub- 
licly or openly, or at the court-room, or office, or 
usual place of business of the surrogate, but were 
made at night, privately, secretly, and in great haste 
upon the same day of the funeral of Mr. Stewart, 
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and without notice to the heirs or next of kin. The 


allegation is also made that the paper purporting to 
be the will, was procured by circumvention and un- 
due influence practiced upon Mr. Stewart by Judge 
Hilton, ‘‘or some other person unknown to the 
petitioner.” An order to show cause why the pro- 
bate of the will should not be declared void has 
been granted by the surrogate. 





A claim nearly a hundred years old was recently 
adjudicated by the United States Supreme Court in 
United Statesv. McKee. It appears that during the re- 
volutionary war Gen. George Rogers Clarke acting 
under a commission from the government of Virginia, 
fitted out an expedition against the British on the 
frontiers. The government of Virginia had an agent 
in New Orleans on which Gen, Clarke drew drafts 
for the expenses of the expedition, which was a 
successful one. One of these drafts for $8,616 was 
not paid for want of funds, and has not since been 
paid. In October, 1780, the Continental Congress 
passed a resolution that ‘‘ the necessary and reason- 
able expenses which any particular State shall have 
incurred since the commencement of the present 
war, in subduing any British post, or in maintain- 
ing forts or garrisons within and for the defense, or 
in acquiring any part of the territories that may be 
ceded or relinquished to the United States, shall be 
reimbursed.” The debt represented by the draft 
was held by the Supreme Court to be within the 
meaning of this resolution. The only doubt was 
upon the subject of interest; but it was finally held 
that interest should be allowed, thus making a 
handsome sum for the claimants. 
lie 

NOTES OF CASES. 

N Reg. v. Rosa Rue, 34 L. T. Rep. (N. 8.) 400, it 
was held that to render a confession admissible, 

it is not so much material to prove to whom or when 
it is made, asit is to ascertain the mind of the party 
making it, and see whether or not it is probable 
that it was made voluntarily. The prisoner, a 
servant girl, was questioned by the mother of a 
child who had been found dead in a ditch; and she 
was asked whether she had any thing to do with its 
disappearance ; upon which she cried, and said, ‘If 
you won’t send for the police I will tell the truth,” 
whereupon her mistress replied, ‘‘I will not hurt 
you if you tell the truth; you will be much happier 
if you tell the truth;” and she promised not to send 
for the police; whereupon the prisoner made a con- 
fession, which upon the trial was rejected as being 
made under an inducement. It further appeared 








that shortly after this confession, the mistress sent 
for a neighbor and informed him of the confession, 
whereupon he had an interview alone with the 
prisoner, and asked her questions upon the subject, 
but he held out no inducement, and she then made 
Held, that the second confes- 


a similar confession. 





sion was so connected under the circumstances with 
the first, that it was inadmissible. A confession is 
of no value in court where it has been extorted by 
threats or any undue influence. Wharton on Crimi- 
nal Law, § 685, and cases there cited. But where 
the inducement is slight it becomes a difficult ques- 
tion whether this evidence is admissible. Where 
there has been a mere adjuration to tell the truth, 
the confession has been admitted. R. v. Wild, 1 
Mood. C. C. 452; R. v. Reeve, L. R, 1 Cr. C. R. 
862; Cady v. State, 44 Miss. 333; People v. Johnson, 
2 Wheel. C. C. 361. A simple statement of the 
wrongfulness of concealment is not such an induce- 
ment as will render a confession, made in conse- 
quence, inadmissible. State v. Crank, 2 Bailey, 66; 
Hawkins v. State, 7 Mo. 190; but see People v. Ward, 
15 Wend. 231. The rule is laid down by Mr. Whar- 
ton, Criminal Law, § 694, in conformity to the doc- 
trine of the case of Rosa Rue: ‘‘ Where a confes- 
sion has once been obtained by means of hope or 
fear, confessions subsequently made are presumed 
to come from the same motive, and are inadmissible, 
though no such influences are shown.” State v. 
Roberts, 1 Dev. 259; Com. v. Harman, 4 Barr. 269; 
Peter v. State, 4 Sm. & Marsh. 31; Deathridge v. 
State, 1 Sneed, 75; Love v. State, 22 Ark. 336; but 
see Moore v. Com., 2 Leigh, 701. ‘‘ But if it be 
shown that the original influences have ceased to 
operate, the confessions are admissible.” State v. 
Carr, 37 Vt. 191; State v. Howard, 17 N. H. 171; 
State v. Hash, 12 La, Ann. 895; Dinch v. State, 39 
Ala. 359; People v. Jim Ti, 32 Cal. 60. 


In Thurston v. Union Pacific R. R. Co. the United 
States District Court of Nebraska held that gam- 
blers may be excluded from travel on railway trains 
if they are seeking to use the trains to ply their 
vocation, and are not traveling upon lawful and 
legitimate business. The law was thus laid down: 
‘‘After the ticket is purchased and paid for, the 
railroad company can only avoid compliance with 
its part of the contract by the existence of some 
legal cause or condition which will excuse it. The 
company should, in the first case, refuse to sell 
tickets to persons whom it desires and has the right 
to exclude from the cars, and should exclude them 
if they attempt to enter the car without tickets. 
If the ticket has been inadvertently sold to such 
person, and the company desires to rescind the con- 
tract for transportation, it should tender the return 
of the money paid for the ticket. If it does not do 
this, plaintiff may, under any circumstances, recover 
the amount of his actual damage, viz.: what he 
paid for the ticket, and, perhaps, necessary expenses 
of his detention.” In this case the jury rendered a 
verdict for actual damages ($1.74) and costs, the 
company not having tendered the money. See, also, 
upon this subject, Redfield on the Law of Railways, 
vol. II, p. 282. 
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SOME RECENT DECISIONS—171rm AMERICAN. 


[as volume seems to us the most interesting of 
the series with one exception. It contains the 
cream of twenty volumes of reports of the States 
of Alabama, California, Indiana, Maryland, Massa- 
chusetts, Missouri, New York, North Carolina, and 
Wisconsin. The annotations of the editor surpass, 
in extent and value, even his former labors on these 
reports. There is not a case embraced in the vol- 
ume which does not deserve remark, and we are 
quite puzzled in making a selection among the most 
striking. In looking over the several volumes of this 
series we have frequently been struck with their 
superior interest to the English reports. It would 
seem that the law questions arising in this country 
are more various, novel, and curious than those of 
our mother country. We shall hastily glance at a 
few of the most important cases in the present volume. 
A curious practical test in evidence was sustained 
in State v. Garrett, 71 N. C. 85. The defendant 
was indicted for murder. Her defense was that the 
deceased had been accidentally burned to death. 
Upon the coroner’s inquest it was proved that the 
prisoner had said that she had burned her own hand 
in trying to extinguish the fire, and being then in 
custody she was ordered by the coroner to show her 
hand, which appeared to be uninjured. Evidence 
of this fact was held admissible upon the trial. It 
seems that such evidence is admissible, even al- 
though the prisoner has been induced to make the 
disclosure by force or improper influence. 

In State +. Parrott, 71 N. C. 311, it was held that 
where a railroad company, authorized to erect a 
bridge with a draw across a navigable river, con- 
structed it without a draw, the defendant, the owner 
of a steamboat, was justified in running his boat 
through the bridge and tearing it down. Certainly 
a novel way of abating a nuisance. 

In Ward v. State, 48 Ala. 461, it was held that 
dogs are not the subject of larceny. This differs 
from our law, but the distinction seems to be that 
with us dogs are recognized as property, and subject 
to taxation. In Burns v. State, 48 Ala. 195, it was 
held that a statute making the marriage of whites 
with negroes a criminal offense is unconstitutional. 
In Bell v. State, 48 Ala. 484, there is a curious ex- 
ample of falling to the ground between two stools. 
The prisoner indicted for burglary and larceny, in 
one bill, was found guilty of burglary. The judg- 
ment was reversed on error, and anew trial had on 
the same indictment, when the jury found a verdict 
of guilty of larceny, and were discharged. It was 
held that the first verdict was an acquittal of larceny, 
and the second verdict was therefore a nullity, the 
discharge of the jury without finding a verdict as 
to the burglary, operating as an acquittal of that 
charge. Another similar case is State v. Brannon, 
55 Mo. 68. The defendant being indicted for rob- 








bery in the first degree, which covers larceny, was 
found guilty of robbery in the second degree. This 
was set aside, as there are no degrees in robbery. 
Subsequently he was tried again on the same indict- 
ment, and convicted of larceny. This was held 
error; as he could on the first trial have been law- 
fully convicted either of robbery or larceny, but 
was lawfully convicted of neither, the verdict opera- 
ted as an acquittal. 

In Massachusetts we note some interesting cases 
of morals. In De Witt v. Pierson, 112 Mass. 8, it 
was held that where the rooms beneath a tenant, 
are occupied by another tenant of the same land- 
lord, a woman of notoriously bad character, who 
keeps lewd women as lodgers, uses the rooms for 
prostitution, and receives there the visits of drunk- 
en men, does not constitute an eviction, although 
the occupants are noisy, disorderly, offensive to 
decency, and disturb the tenants over-head, and the 
latter are entitled to no diminution of rent. This 
case disapproves our case of Dyett v. Pendleton. A 
learned note of three pages accompanies this case. 
But in the same State, in Clapp v. Hale, 112 Mass, 
368, it is held that a part payment made on Sunday 
will not take a debt out of the operation of the stat 
ute of limitations; and in McGrath v. Merwin, 112 
Mass. 467, it is held that the plaintiff cannot main- 
tain an action for injuries to the person by the de- 
fendant’s fault, sustained while clearing out a 
wheel-pit on the Lord’s day, to prevent a stoppage 
of mills employing many hands. In Minor v. 
Sharon, 112 Mass, 477, it was held that the owner of 
a dwelling-house, who knowing that it is so infect- 
ed with the small-pox as to be dangerous, leases it 
for habitation, without disclosing the fact, to one 
who is ignorant of its condition, and who without 
contributory negligence, by reason of the infection, 
becomes diseased, is liable in damages; and it is for 
the jury to say whether under all the circumstances 
the lessee ought to have been vaccinated. The last 
two cases have good notes, although in that upon 
McGrath v. Merwin, we miss the case of the ungodly 
shoemaker who hoed a few hills of corn in his back 
yard on Sunday morning, and went to prison in con- 
sequence. 

In Gannon v. Housatonic Railroad Oo., 112 Mass. 
234, it is held thata servant may recover consequen- 
tial damages from the master for injuries in- 
flicted upon the servant’s wife, through the care- 
lessness of a co-servant in the same employ. In 
Smith v. City of St. Joseph, 55 Mo, 456, it is held 
that in an action for negligence to recover for in- 
juries to the wife, two actions will lie, one by the 
husband alone for loss of service, expense, etc., and 
the other by husband and wife for the injury to the 
person. In the case of Draper v. Wood, on the sub- 
ject of alteration of a promissory note by one of 
several promisors, is appended a very learned and 





elaborate note of ten pages. 
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The principal New York cases embraced in this 
volume have been heretofore alluded to in these 
columns. Among them are People v. Ingersoll, Til- 
ton v. Beecher, and Carroll v. Staten Island Railroad 
Oo. The latter decided that one traveling for pleas- 
ure on Sunday was not precluded from recovering 
for injuries sustained through the carelessness of 
the carrier in whose vehicle he is riding. Caswell 
v. Davis, the ‘‘ Calisaya Bark” trade-mark case, is 
also given, with the two pages of authorities cited 
by the counsel for the appellant, in spite of which 
the judgment was affirmed. Animportant distinc- 
tion in the law of partnership is given in Leggett v. 
Hyde, 58 N. Y. 272, where it is held that a loan of 
money, to be used in the business of a firm, with an 
agreement that the lendor shall share in the profits, 
renders him per se a partner as to creditors of the 
firm. This is distinguished from the case of one re- 
ceiving a stated proportion of the profits as compen- 
sation for services. Wade v. Kalbfleisch holds that 
an action for breach of promise of marriage dies 
with the person. St. Peter v. Denison, 58 N. Y. 
416, holds that one engaged in blasting with gun- 
powder is liable for injury caused thereby to an- 
other, who was ignorant of the danger. This case 
has an important note. In Bliss v. Lawrence, 58 N. 
Y. 442, it is held that an assignment of the salary 
of a public officer, before it is earned, is void 
Corcoran v. Holbrook, the 
case of the servant injured by a defective elevator. 


as against public policy. 


Fitch v. American Popular Life Insurance Co., Swords 
v. Edgar, the defective wharf case, and Marine Na- 
tional Bank v. National City Bank, the case of the 
certitied altered check, we have heretofore fully com- 
The same is true of McGrath v. N. Y. 
CU. & H. R. R. Co., the case of the flag at a crossing. 
This remarkable case has just been brought to a 
fourth trial, and the jury disagreed! 

It is evident from two Wisconsin cases that rail- 
road corporations will be held to a strict behavior 
toward ladies in that State. In Bass v. Chicago and 
Northwestern Railway Co., 36 Wis. 450, it was de- 
cided that a regulation of a railroad corporation, 
setting apart one car of each passenger train for 
women and the men accompanying them, is reason- 
able, and that, although if there is no room elsewhere 
in the train, a male passenger may take his seat in 
such car if peaceably permitted, yet he has no right 
forcibly to intrude. The language of the court is 
remarkably gallant, although a portion of it suggests 
an apparently impracticable arrangement. The 
court say: ‘‘The use of railroads for the common 
carriage of passengers has not only vastly increased 
travel generally, but has also specially led women to 
travel without male companions. To such, the pro- 


mented on. 


tection which is a natural instinct of mankind tow- 
ard their sex, is specially due by common carriers, 
And in view of the crowds of men of all sorts and 
conditions and habits constantly traveling by rail- 





road, it appears to us to be not only a reasonable 
regulation, but almost if not quite a humane duty, 
for railroad companies to appropriate a car for each 
passenger train primarily for women and men ac- 
companying them, from which men unaccompanied 
by women should be excluded, and even women or 
men accompanying women of offensive character or hab- 
its ; so as to group women of good character on the 
train together, sheltered as far as practicable from 
annoyance and insult.” The court do not point out 
any method of ascertaining the character and habits 
of the men and women presenting themselves for 
transportation, and it is difficult to imagine any. 
In Croaker v. The Same Company, 36 Wis. 657, it is 
held that it is unlawful for a railroad corporation to 
kiss a female passenger against her will. This was 
an aggravated case. The plaintiff was a school 
teacher, about twenty years of age. Being the only 
passenger in the car, the conductor naturally sup- 
posing that she would be lonely, sat down by her 
and engaged her in conversation. The rest of the 
affair she thus narrates: ‘‘He said, ‘I suppose you 
are married like all the rest of the school marms?’ I 
said, ‘no, Iam not.’ Then he sat up nearer to me, 
and put his hand in my muff, and said, ‘there is 
room for two hands in this muff, ain’t there?’ I 
said, ‘no sir, there is not for yours,’ and jerked my 
muff away. He then said, ‘ my hand is pretty dirty, 
ain’t it? It looks as though it needed washing.’ I 
told him to wash, then, water was plenty. He then 
said, ‘it is thawing considerable, that’s so.’ I had 
the tassel of my muff in my hand, tossing it, and he 
said, ‘if you don’t stop twisting that, you will wear 
it all out.’ I said, ‘I don’t care if Ido.’ He then 
said, ‘What makes you look so cross?’ I didn’t 
answer him, but turned away from him. Pretty 
soon he got up, and I supposed he was going away. 
He stepped to the side of my chair, threw his arms 
around me, and held my arms down. He threw his 
left arm around my shoulder, and took hold of my 
arm between the shoulder and left elbow, with his 
right arm; he pressed his elbow on my right arm, 
and then commenced kissing me. I said, ‘Oh, let 
me go; you will kill me.’ He said, ‘I am not 
agoing to hurt you.’ Then I said, ‘do let me go; I 
will jump out of the car, if you will.’ I tried to get 
up on my feet, and he pushed me back in the chair, 
and said, ‘I ain’t agoing to hurt you.’ Then I said, 
‘what have I ever done to you that you should treat 
me in this way?’ After he had kissed me five or 
six times, he said, ‘look me in the eye and tell me 
if you are mad.’ I said, ‘yes, 1am mad,.’” And 
she was, because she sued his employers, and gov 
$1,000 damages. The young lady’s self-control, in 
not yielding to the natural instinct of slapping the 
naughty conductor’s face, and her prudence in sue- 
ing the innocent railroad company, instead of the 
offending conductor, especially after the company 
had discharged the conductor and made a non-con- 
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ductor of him, are greatly to be admired and ap- 
plauded. The court quote ‘* the beautiful and com- 
prehensive language” of Judge Story in an early 
case upon the duty of delicate behavior on the part 
of common carriers toward female passengers, and 
judiciously observe: “ These things were said indeed 
of passage by water, but they apply equally to pas- 
sage by railroad.” This judicial declaration will 
prevent any possible misunderstanding on this dis- 
tinction. 

Another school marm in the same State did not 
come off so well. The case of Morrow v. Wood, 35 Wis. 
59, was an action by a female school teacher for ma- 
licious prosecution. The prosecution complained of 
was a criminal complaint of assault and battery upon 
the defendant’s infant son, which was discontinued 
on the lady’s motion. The plaintiff wished the 
scholar to study geography, but the defendant for- 
bade it, and notified the teacher of his wishes; but 
the teacher, claiming that she had a right to direct 
the child’s studies, even in opposition to his father’s 
wishes, whipped him for not complying with her 
directions. This was held to be unauthorized and 
unlawful, and consequently the teacher’s action for 
damages was defeated. 

In Waupun v. Moore, 34 Wis. 450, it is held that 
the erection of a wooden building within the fire 
limits of a village, and in violation of the village 
ordinance, is not a nuisance, and would not be re- 
strained by injunction. In Webster v. Phenix In- 
surance Oo., 836 Wis. 67, it is held that a condition 
in a fire policy, that it should be void in case of 
other insurance without the insurer’s consent, is 
waived by the insurer’s calling for and receiving 
further proofs of loss, with knowledge of the other 
insurance. 

In Purney v. Piercy, 40 Md. 212, it is held that a 
sale of a crop of growing peaches, the buyer to 
gather and remove them as they mature, is not asale 
of an interest in lands. An excellent note, embrac- 
ing an article by Prof. Washburn, originally written 
for this journal, and the opinion in the recent Eng- 
lish case of Marshall v. Green, accompanies this 
case. In Flynn v. The Canton Co., 40 Md. 312, it 
is held that an action for damages will not lie against 
the owner of a lot abutting a sidewalk in a city, for 
an injury occasioned by an accumulation of ice and 
snow thereon, although he has neglected to comply 
with a city ordinance requiring the removal of the 
ice and snow. In Maitland v. Citizens National 
Bank of Baltimore, 40 Md. 540, it is held that one 
who receives an accommodation note merely as 
security for an antecedent debt, is a holder for value 
within the rule of protection against antecedent 
equities. This is contrary to the doctrine early 
established in our State in Bay v. Coddington, but 
seems consonant with that of most of the other 
States. Busby v. North American Life Insurance 


Co., 40 Md. 472, is a hard case. The action was on 





a life policy, which provided that it should be void 
unless the premium was paid at a specified time. 
The insured paid the premium eight days after it 
became due, and the agent delivered him the proper 
receipt of the company, and transmitted the money 
to his principals. The insured dying soon after, the 
company declined to pay the loss, and it was held that 
the action would not lie, because the agent had no 
power to revive the lapsed policy, and there was no 
proof that the company knew the facts when it re- 
ceived the premium. We have no hesitation in say- 
ing that this is not law. It was the business of the 
company, on receiving the premium, to ascertain, if 
it cared to know, whether it had been duly paid, 
and by accepting and retaining it without objection, 
it is estopped from repudiating its policy. Quite 
different was the ruling in Baldwin v. Chouteau In- 
surance Company, 56 Mo, 151. There the plaintiff 
applied for a fire-policy, which was made out, but 
as he had not the money to pay the premium, it 
was retained by the company. Subsequently the 
plaintiff paid the premium and took the policy. 
Meantime the insured premises had been destroyed 
by fire, which fact the plaintiff did not communi- 
cate to the company. Held, that on receipt of the 
premium and delivery of the policy, the contract 
related back to the date of the policy, and the com- 
We think this is just as clearly 
It was a clear case of 


pany was liable. 
wrong as the other case. 
fraudulent concealment. 
In Ohio and Miss. Railway Co. v. Selby, 47 Ind. 
471, the vexed question of drove-s’ passes again 
came up. It was held that the carrier could not by 
a provision in the pass exempt himself from liabil- 
ity for injury by his own negligence, and that the 
drover was really a passenger for hire. 
—_—_@—— 


AN EX-GOVERNOR’S THEORY OF A LAW- 
YER’S DUTY. 
To the Editor of the Albany Law Journal: 

The lecture, with which, in the beginning of Janu- 
ary, Ex-Governor Dix favored the New York Asso- 
ciation for the advancement of science and art, con- 
tained a passage, which, though it concerned lawyers, 
I do not think that any lawyer has yet taken notice 
of. In the absence of a better critic, and for the rea- 
sons hereafter mentioned, [am inclined to do it the 
service myself. In the course of adiscursive comment 
on political and social evils, including the re-eligibility 
of the President, the abuse of official trusts, the de- 
fective distribution of offices, the election of judges, 
free-love and divorce, with examples of public demor- 
alization, followed by remarks on the public school sys- 
tem, the duty of citizens, and general views of human 
life and government, the lecturer, apparently finding 
it impossible to keep Tweed out of mind, took occa- 
sion to say, that “ it is not at all creditable to us, that 
he has used the money of which he robbed the city, 
to subsidize the highest legal talent in the State, to 
screen him from punishment.”’ 

Whilst I would not have it supposed that I attach 
special importance to this language, or, for the matter 
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of that, to the residue of the lecture, which, though re- 
spectable in its way, will hardly disappoint the most 
indolent lover of well-phrased common-place, yet, 
looking upon it as the logical result of a theory of 
legal ethics, lately propounded, which is at once false 
and unsafe, Iam disposed, before it is forgotten, to 
take the language I have copied, as a text for a sort of 
lay homily appropriate to the times. This language is 
both a symptom anda sample, a symptom of that mor- 
bid condition of mind, which makes it jump at con- 
clusions without stopping to reason, and a sample of 
the thoughtless fault-finding and inquisitorial inter- 
meddling with other people’s affairs, quite too common 
in these days. 

Though I happen to be one of the persons whom the 
lecturer would embrace within the scope of his cen- 
sure, I can hardly refrain from observing that he will 
find us to be a goodly number, however little of 
good he may think to find in any of us separately 
considered. From first to last, some twelve to fifteen 
gentlemen have been guilty of the enormity of taking 
retainers for Tweed. Perhaps the Governor would 
like to know their names.* Some of them venture to 
hold up their heads in the world, and might not feel 
unduly elated, if they should chance to find themselves 
alongside of the Ex-Governor himself. 

Four distinct propositions are wrapped upin the one 
passage, that I have quoted; 1. That Tweed robbed 
the city; 2. That he subsidized counsel, or if that 
means the same thing as retaining counsel, that they 
were retained, not to defend him from the charge of 
robbery, not to protect him in such rights as the law 
professes to guarantee, but ‘‘to screen him from pun- 
ishment.’”’ 3. That he paid them out of the money, of 
which he robbed the city, and 4. That all this was dis- 
creditable to the people of New York. The fourth 
proposition stands or falls with the other three. Let 
us take these in their order. 

‘*T weed robbed the city.’’ How does the Governor 
know that? It was the question to be tried, or rather 
one of the questions. Counsel were wanted for that 
very purpose. To sentence first, and try afterwards, is 
not the justice promised in America, but the justice 
of Rhadamanthus practised below. Pass then to 
the next proposition, and in doing so, cast a side-glance 
at the happy use of the word ‘‘subsidize,”’ in place of 
those common ones, engage or retain. This however 
is a matter of taste, not of law or of morals, and if the 
Governor, whose manners certainly should be faultless, 
prefers to call a lawyer’s fee a subsidy, nobody need 
quarrel with him for it. An over curious person might 
ask, how many such subsidies the Governor had paid in 
his life-time. 

But how is he sure that Tweed’s counsel have 
received fees at all? If a fault-finder, knowing no 
better, were to complain that the Legislature of New 
York were using the money of the people to subsidize 
the highest legal talent in the State, to invent strange 
remedies, procure retrospective laws, and belabor the 
judges, not for the sake of recovering spoil, by the read- 
iest and quickest methods, but to break down a former 
enemy and rival, to gratify spite, or indulge a whim, or 
to advance the interests of a party or a partisan, how 
would he be answered? With great vehemence, he 
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would be told, that the counsel in charge of the prose- 
cutiou against Tweed serves without fees, or it is so 
understood. Then it is to be presumed, that his sub- 
ordinates are as disinterested as himself. Is it in- 
credible, that the defendant’s counsel are as indiffer- 
ent to money as the counsel of the plaintiffs? Is it 
not within the limits of at least a remote possibility, 
that they who see, or think they see, an attempt, un- 
der cover of an excitement, to strain or pervert the 
law, may have volunteered in the interest of justice, to 
defend him, as they would defend him, if a mob were 
hurrying him to the lamp-post. It may indeed be 
true, that his counsel are paid, or it may be true that 
they are not paid, but whether paid or not is none of 
the lecturer’s business. 

Supposing them paid, however, what were they paid 
for? ‘‘ To screen him from punishment,’’ says the Gov- 
ernor. That I deny. When they received their retain- 
ers, what obligation did they assume, and what did they 
undertake to do? They undertook to discuss for him 
the charge against their client, and the evidence in 
support of it, and to present to the court and jury all 
that could lawfully be said in his behalf, in respect to 
the character of the charge, the extent to which it 
was proven, and the legal consequences following the 
proof. This they undertook to do, this the law re- 
quired them to do, and less than this no system of law 
could require, without making the processes of the 
law solemn jests, and the professors of the law the 
ridiculous jesters. 

If the charge against Tweed was not well-founded in 
law, it was the duty of his counsel to say so to the 
courts; if the evidence offered to sustain the charge 
did not sustain it, then it was equally their duty to 
say that, and if the charge or any part of it was proved, 
and the punishment demanded by the prosecution 
exceeded the measure of the law, it was furthermore 
their duty to make that appear. Take the conviction 
and the sentence actually imposed in one case as 
they appeared upon the record. He was sentenced 
to twelve years imprisonment, when the law allowed 
only an imprisonment of one year. Was it, or was 
it not, the duty of counsel to procure his release 
from the excessive sentence of eleven years? Is 
it possible, that any man of sense can harbor a doubt 
upon this question? If now and then an ignorant edi- 
tor has or expresses a doubt, the Governor has studied 
law aud read history, and he knows better. He can- 
not mean that it was right to keep Tweed eleven years 
in jail, contrary to law; for that would suppose him 
weak and cruel. If he does not mean that, he cannot 
mean, that it was wrong to get Tweed out of an unjust 
imprisonment. What then does he mean, what can 
he mean, when he speaks of screening from punish- 
ment? 

What indeed can be the Governor’s theory of foren- 
sic morals? What, in his view is a lawyer to do, whom 
an accused person seeks to retain for his defense? Is 
he first to try the defendant himself, or if, not that, and 
he accepts the retainer, is he to assert all his client’s 
rights or only some of them? and if some only, 
which? Is he expected to be, or should he be, wiser or 
better than the law itself? The truth is, that 
there can be conceived no consistent theory of a gov- 
ernment of law, which does not include an independent 
Bar, pledged to the assistance of every man who re- 
quires it for the maintenance of all the rights which 
the law promises him. The lawyer is neither law- 
giver nor judge. If the law is wrong, let the former 
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change it; if the judgment is wrong, let it be reviewed 
on appeal, or at the very least let the judge hear all 
that can be said on either side of the case before 
deciding it. 

The governor does not complain of any malpractice 
by Tweed’s lawyers. He complains of their appearing 
for him at all. If they had suppressed testimony, 
fabricated evidence, misquoted law, or otherwise mis- 
led the judge, then he would have had something 
to complain of. 

The defense of Tweed has been conducted as fairly 
as ever defense was conducted in the world. There is 
no occasion to go into particulars, but I defy any fault- 
finder or calumniator to put his finger ona single act, 
which the severest critic could justly censure. The 
delays that have occurred, and the miscarriages that 
have happened, are all traceable to the mistakes or the 
mischances of the prosecution. 

The third proposition, namely, that Tweed paid his 
counsel out of the money of which he robbed the city, 
is as groundless as the second. Assuming for the sake 
of the argument, that he robbed the city and that he 
paid counsel, how does it follow that what went to the 
one came from the other? There is no pretense that 
the identical money paid is traceable to the city. The 
charge is that certain contractors obtained payment of 
bills that were not due, or greater than were due; that 
one-quarter, or less than one-quarter, of the amount 
went into Tweed’s bank account, and that he drew out 
the money from time to time, but what he did with it 
no man has yet attempted to show. By what series 
of transmutations these sums of money, or rather 
these shifting credits, which have not been traced, 
are nevertheless followed, or supposed to be followed, 
into the hands of Tweed’s counsel, it would trouble 
the most adroit conjurer to point out. If Tweed had 
never in his life been possessed of a dollar beyond 
what he drew from these credits six years ago, and 
the increase of the same, all that could be said of the 
means, which on any given day since he had for the 
payment of counsel, would be that they were the 
fruits of speculations and business, carried on with 
capital dishonestly obtained. 

But it has never been pretended that he was desti- 
tute of other means. If we may credit common re- 
port, he was rich before the peculations began, and 
while they were going on he paid out a million or so 
to corrupt the legislature. What, then, is meant? Is 
it that because a portion of a man’s estate has been 
dishonestly gotten, therefure, nobody should receive a 
payment from him? Let us see how that would work. 
If a lawyer cannot receive money from him, nobody 
else can. -He could not pay his doctor. He could not 
disburse money for board or lodging, or buy a railway 
ticket, or hire a house, or send his ehildren to school, 
if he had to pay for it. Assuming that a portion of 
his property was honestly and a portion dishonestly 
acquired, the theory of the governor must be, that 
be could not properly use any portion of this prop- 
erty, to protect his right to the honest portion of 
it, a theory so preposterous as to carry its own refuta- 
tion. 

If the theory were once accepted, the presumption 
of innocence would stand reversed, and a suspected 
person would have to prove himself guiltless before he 
could be defended. The fool who protested that he 
would not venture into the water until he had learned 
to swim, was a wise man, compared with the believers 
in this theory. If the men of this world were omnis- 





cient — the lawyer and the client, the giver and the re- 
ceiver, the officer and the citizen, the governor, the 
legislature and the judge — then might their eyes at a 
glance detect the stain upon the money which unclean 
hands offered; but in that blissful state there would 
be no occasion for the relation of lawyer and client, 
because judgment would be intuitive and unerring. 
But how is it now? James Jackson owns a newspaper. 
He engaged, once upon a time, in questionable enter- 
prises; bought up city markets; procured the votes of 
common councils and legislatures; won law-suits, and 
grew rich. Is the newspaper which he bought with 
the fruits of these operations clean or unclean? John 
Jones was a public officer, employed to make contracts 
for the government; he received commissions from 
contractors; was indicted and tried. Were the fees 
with which he retained counsel—I beg pardon, sub- 
sidized them — paid out of stolen money? John Doe 
has just failed, with fifty thousand dollars in bank; 
other assets of half a million, and debts of two mil- 
lions; his creditors call him a thief, and charge him 
with purchasing when he knew he could not pay, and 
they pursue him with arrests and attachments. May 
he rightfully draw out a fifth part of his bank balance 
to retain counsel for his defense? Richard Roe is a 
large importer from abroad, and a large purchaser 
at home; he is, by nine-tenths of his acquaintances, 
supposed to present exceptionally low invoices at 
the custom-house, and to purchase, by auction, 
goods which must have been smuggled; can a 
christian man with a clear conscience, let to him a 
store-house, or receive wages at his hands, or take his 
alms in church, to say nothing of a counsel fee, if he 
happens to be indicted for participation in smuggling? 
Where isthe separating and purifying process to begin, 
and where is it toend? All they who handle unclean 
money, all presidents of bankrupt corporations who 
have taken unconscionable salaries, all makers of adul- 
terated wines, dealers in adulterated food, venders of 
adulterated milk, all who put false labels on their 
goods or publish lying advertisements to deceive the 
unwary, all despoilers of foreign authors by pirating 
their books, all dishonest dealers whoever they may be; 
these are not only bad citizens, who deserve punish- 
ment for their misdeeds, but they are incapable of 
making a valid transfer or paying for any service, or 
satisfying any want that requires the expenditure of 
money. 

The charge against Tweed was in some respects like 
that against Henderson, navy agent for the port of 
New York some years ago, who was charged by eight 
indictments with having received as a public officer 
large sums of money, belonging to the United States, 
to be paid tocertain persons for supplies, and obtaining 
from those persons receipts for such sums, but paying 
them less, pocketing the difference. He appeared by 
counsel, who no doubt were paid; but it seems not to 
have occurred to any one at that time to inquire where 
the money paid them came from. Not a lamentation 
was heard, that the money of the government was used 
to subsidize legal talent in order to screen somebody 
from punishment. Observe what progress we have 
made inten years. And at the rate we are going, it 
will be impossible, at the end of the next decade, for 
any man, whose obscurity does not shield him from 
all observation, to have any dealings with anybody, 
because by that time every such person will be charged 
by somebody with something wrong, be it true or 
false. 
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Our worthy friend, the ex-Governor, has not himself 
wholly escaped the flood of calumny that is beginning 
to engulf all professions, and al]l characters, public and 
private. A select committee of the lower house of 
Congress, raised to investigate the transactions of the 
Union Pacific Railroad and the Credit Mobilier, 
made to that house a report in February, 1873, which 
contained these passages : 

“Tho committee deem it proper here to direct atten- 
tion, specifically and separately to the following trans- 
actions in disbursement of portions of the assets of 
this road, which seem to the committee to have been 
wrongful,”’ etc. : 

1. * * * * * * a * * * * 

2. Fifty thousand dollars were paid to Governor 
John A. Dix, as a purchase by the railroad company of 
its own stock. * * * “Governor John A. Dix, who 
was president, could not be present’’ (at the meeting 
of the committee) ‘‘ by reason of his executive duties 
as Governor of the State of New York.” 

The censure of the committee was, therefore, ex- 
parte, and unjustifiable. That was another reason 
why the Governor should not himself fall into the 
same error of condemning without hearing. 

There are other occurrences however, which do not 
require investigation and need no explanation, but 
which held up before the Governor, might remind him 
of the value of caution, if not of charity. He did not 
half exhaust his subject. He might for instance have 
spoken of the lack of independence in candidates for 
office. He might have gone back to the time when he 
was candidate for re-election to the office of Governor 
and found himself in Cooper Institute addressing the 
electors, and, as it were, asking them for votes. The 
country then was profoundly agitated at the prospect 
of what seemed imminent, a President seeking election 
forathird term. Governor Dix’s speech was, as his 
speeches always are, well composed and well spoken, 
but one topic was somehow omitted. It seemed to the 
audience to have been forgotten, and as he was leaving 
the stage, he was called back and reminded of the 
omission. He returned, and what did he say? Instead 
of telling them how he would act himself, and how he 
advised them to act, he contented himself with giving 
this opinion: 

“Tam asked fellow citizens, my opinion as to the 
third term. Although I have regarded the discussion 
of this question as premature, I have not hesitated to 
give a direct answer to any question which has been 
personally addressed to me. I gave my opinion, when 
asked in this way, weeks ago, months ago. I have not 
been willing to thrust myself forward in this canvass, 
with any declaration of my views frankly, because I 
know very well that if I did not answer it directly, a 
misconstruction would be put upon my silence. I say 
then distinctly that I am not in favor of a third term. 
Forty years ago, fellow citizens, in one of the first 
speeches I ever made in public, I proposed an amend- 
ment to the constitution of the United States, 
extending the Presidential term to six years, and 
making the President ineligible for the next six. I 
have repeated this proposition over and over again, in 
resolutions and addresses at public meetings, and until 
such an amendment to the constitution can be made, 
Iam, as I have always been, in favor of adhering to 
the rule which had its origin in the patriotic breast of 
Washington, which has been held sacred by his suc- 
cessors for more than three-quarters of a century, and 
which has acquired in practice a force almost as po- 





tential as if it had been engrafted on the constitu- 
tional compact. It has sunk deep into the hearts of 
the people, and [ believe any disposition to violate it 
would be received with marked disfavor. I do not 
believe that such a purpose exists anywhere. Wash- 
ington and Jackson, who were rewarded by their 
country by the highest distinction in its power to give, 
voluntarily retired from office after having a second 
time received the highest mark of the confidence and 
gratitude of their countrymen. General Grant has 
been rewarded for his great services to the country by 
the same high distinction, and I do not doubt, fellow- 
citizens, that when he deems the proper time has ar- 
rived, he will express his desire to be relieved from 
the cares of office and give, by his action, additional 
force to the example of his illustrious predecessors.”’ 

No stronger example could be shown of that moral 
timidity which dares not act out one’s convictions, and 
shrinks from consequences. Why not say what the 
people wished to hear, that he was not only opposed 
to a nomination for a third term, but would vote 
against the candidate nominated for it, though he were 
recommended by a hundred conventions. This would 
have been the kind of language for a statesman, a 
courageous politician, a leader of the people. 

I must not forget another omission, from the Jan- 
uary lecture. The preceding summer had been me- 
morable for an attack upon the highest court of 
this State, an attack, the like of which had not been 
seen for malignity and falsehood. The Governor 
could hardly have forgotten it, for it was recent, and 
it related to Tweed. Why speak of the demoraliza- 
tion of the times and omit all mention of that? Are 
we to infer that he approved it, or that he was afraid 
to speak his mind concerning it. Whichever it be, let 
us tell him, that if its success had equaled its purpose, 
no one act would have done more to undermine the 
faith of the people in their judicial officers and insti- 
tutions. Nothing has ever happened in the politics 
of our State more wicked, and nothing but its impo- 
tence saved itfrom becoming a most alarming evil. 
Why strain at a gnat and swallow a camel. 

But I have said enough to show how grievously the 
Governor misunderstood his subject, his audience and 
himself. Perhaps I have taken his words too seriously, 
and given them more significance than he intended. 
But even if they were spoken hap-hazard, the easy 
talk of an idle moment, they may be taken in earnest 
by unsuspecting persons, and should not go unanswered 
and unrepelled. 

There is one part of the lecture which goes part way 
to redeem the faults of the rest; the concluding por- 
tion, in which we are told in words touching and elo- 
quent, how little after all the current of human life 
has changed in the lapse of ages. The same hopes and 
fears, the same passions, the same struggles for place 
and wealth, agitated the breasts of those who dwelt 
on the banks of the Nile and the Tiber, when they 
were the seats of civilization and power, as move the 
hearts of men, now that those seats have been trans- 
ferred to the banks of other rivers, and into the keep- 
ing of other races.. If we compare only the best speci- 
mens of men in the ancient, with the best of modern 
days, we shall find little reason to boast of the superi- 
ority of to-day over two thousand years ago. The 
progress of the race is not, however, thus to be mea- 
sured. It is traced in the elevation of the many to a 
nearer equality and closer communion with the few, 
in more nearly supplying to all men opportunity and 
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means of satisfying their physical and intellectual 
wants, and above all, in providing for every human 
being a guarantee of human rights. Here we come 
again to the topic with which we began, the profession 
of the law and. its duties. Upon the theory of the 
Governor, this profession would be worth nothing as 
a defense against unlawful, if it were only popular, 
aggression. Whoever deliberately attempts to make 
this theory prevail, does his best to turn back the 
stream of civilization. 

No, dear Governor, do not lend the sanction of 
your name to the inexcusable folly of attempting to 
frighten lawyers from the performance of their duty, 
knowing that, when the strain comes, they will be 
needed more than other men for the maintenance of 
the rights of all. Teach them, rather, that when they 
see aman set upon by the whole community, then is 
the time for lawyers to stand up against the surging 
crowd, and say, that he shall have a fair trial accord- 
ing to the law. Show them that their great office is to 
vindicate and help execute the laws, fearing no man 
or number of men, so long as they see their duties 
written in the laws themselves and follow them. 

Most justly, is it said in this lecture, that the nature 
of man has suffered no chauge. Those who were syco- 
phants and cowards before kings in past days, would 
have been sycophants and cowards before the people 
in ours; they who feared to defend one whom the 
crown hated, would be afraid now to defend one 
whom the mob pursued; it is only the object of the 
flattery or the fear that has changed. Then it was the 
power above them, now it isthe power beneath them, 
but power in both cases all the same. The men who 
to-day howl after lawyers for defending unpopular 
persons, would have hooted at Bunyan and clam- 
ored for the blood of Raleigh; they would have ap- 
plauded Jeffreys, clapped their hands at the sight of 
Scroggs, and cheered the hangman of Riego. Out 
upon such cowardly baseness. The iguoble crew live 
in all ages; their hearts are the same; it is only in 
their opportunities, that they differ from age to age. 


JUNE 1, 1876. 
DAvip DupDLeEy FIeLp. 


——- + 
LIMITATION OF TIME FOR SETTING 
DISCHARGE IN BANKRUPTCY. 


UNITED STATES DISTRICT COURT, WESTERN DIS- 
TRICT OF ARKANSAS. 





ASIDE 


Pickett v. McGARICcK. 


1. On the Mth of June, 1871, defendant obtained his dis- 
charge in bankruptcy. On June 10, 1874, plaintiff, as- 
signee in bankruptcy of defendant, filed a bill in equity 
to set aside the discharge, on the ground of fraud ia the 
schedule of assets filed by defendant, certain diamonds 
to the value of $5,000, having been omitted from said 
schedule by defendant. The fraud was not discovered 
by plaintiff until July, 1872. Held, that. although under 
the ordinary statutes of limitations, the rule is that 
where the cause of action is based upon fraud, the 
statute does not commence to run until it has become 
known to the party injured by the fraud, still, as by sec- 
tion 34 of the bankrupt act, it is positively provided 
that the discharge may be contested within two years 
after the date thereof, this must be taken as the limit, 
and the plea of the statute of limitation is a good plea. 

2. The — of Taft, J., in Perkins v. Gray, 3 N. B. R. 772, 
holding that a discharge may be attacked at any time 
for fraudulent concealment, dissented from. 


‘DARKER, J. This is a suit brought by the plaintiff 
as assignee in bankruptcy of the defendant, against 
the defendant to recover from him a large amount of 
diamonds, alleged by the plaintiff to be of the value 
of $5,000. 
Plaintiff alleges, that on the 19th day of December, 








1868, he filed his petition in the bankrupt court of the 
Eastern District of Arkansas, sitting at Little Rock, 
that he was duly declared a bankrupt, and on the 14th 
day of June, 1871, received his discharge as such bank- 
rupt. That the plaintiff was appointed assignee of 
said bankrupt. That at the time the defendant filed 
his schedule of assets, he omitted from said schedule 
the following property, to wit: three solitaire diamond 
studs, one cluster diamond ring, and one pair of dia- 
mond cuff buttons, all set in gold, valued at $5,000. 
That the defendant fraudulently withheld these from 
the assignee. This suit in equity is to set aside the 
discharge and recover the diamonds, or their value, 
for the benefit of creditors of this bankrupt. Suit 
was brought into this court the 10th of June, 1874. 

Plaintiff alleges that he did not discover the fraud 
until July, 1872. The plaintiff, among other things, 
prays that the discharge of the defendant as a bank- 
rupt be held void, and that the defendant be still re- 
sponsible for his debts. To this bill in equity defend- 
aut sets up the plea of the statute of limitation, alleg- 
ing in said plea, that said supposed cause of action in 
said complaint mentioned did not accrue at any time 
within two years next before the exhibiting of the 
bill of said plaintiff against the said defendant in this 
behalf. 

It is difficult to tell from the face of this plea, 
whether the defendant intends to rely upon section 2, 
or section 34, of the bankrupt act, but from the brief 
filed by defendant’s counsel it is clear that he relies 
upon section 34. If the provisions of section 2 could 
be made to apply to this case, then the rule, as laid 
down by the Supreme Court in Bailey v. Glow, 21 
Wall. 342, ‘‘ that the bar does not commence to run 
in cases where the action is intended to obtain redress 
against fraud concealed by the party, which, from the 
very nature, remains secret until the fraud is discov- 
ered.”’ 

But the question presents itself. Does this section 
apply to this case? From the language of this section 
lam of the opinion that it applies to cases only where 
suit is brought in regard to property held adversely to 
the bankrupt and the assignee in the cause, when suit 
is brought to recover any debt due to the bankrupt. 
Davis v. Ackerson, 6 N. B. R. 145; Bailey v. Glover, 21 
Wall. 346; Smith v. Crawford, 9 N. B. R. 38. 

Here we are called on to ascertain the true construc- 
tion of the 34th section of the bankrupt act. The 
court has no hesitation in saying, if it be true, as al- 
leged in the petition, that the defendant was guilty of 
the act charged against him, that it presents a more 
flagrant and outrageous case of fraud, and one which 
this court will, if it can, aid in uncovering. But bad 
as this case may be, we must treat it legally, and if a 
remedy is wanting under the law, it is not with the 
court, but with the law-making power. Section 34 of 
the bankrupt act provides, that any creditor of the 
bankrupt may, at any time withiu two years after the 
date of the discharge, apply to the court to set aside 
and amend the same, on the ground that it was fraud- 
ulently obtained. When did this cause of action first 
accrue in a case under this section —from the date of 
the discharge, or the discovery of the fraud? 

Under the ordinary statutes of limitations, which 
provide that suits shall be brought at a specified time 
after the cause of action accrues, it has become a fixed 
rule, that where an action is based upon a fraud, the 
statute does not commence to run until it has become 
known to the party injured by the fraud. Because it 
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can well be said that the cause of action did not ac- 
crue until the party could avail himself of a remedy 
to enforce that cause of action, and he could not do so 
until the cause of action was discovered. But this 
section is different from the ordinary statute of lim- 
itations. It positively provides that the discharge 
may be contested at any time within two years after 
date thereof. 

That time must then, in my judgment, be taken as 
the time when the cause of action accrues. In the case 
of Cirey v. Ripley, decided by the Supreme Court of 
Maine, 4N. B. R. 503, the judge says: | intend of sub- 
jecting the bankrupt to the liability of having the va- 
lidity of his discharge called in question in any way, 
and all suits that should be brought against him on 
his debts, or proveable under the bankrupt act for an 
indefinite time. The proviso in the 34th section of 
the act of 1876 was intended to limit all contestants 
to the period of two years from the date of the dis- 
charge and to the tribunal therein specified in respect 
to the time and mode of annulling his discharge. The 
act in effect says to all such, you have had an oppor- 
tunity to prove your claims and to show cause why 
your debtor should not receive his discharge in bank- 
ruptcy, you are allowed two years to impeach that dis- 
charge before the tribunal that granted it. At the ex- 
piration of that period you will have had your day in 
court, and must thereafter be silent. *‘‘ The commu- 
nity is interested that there be an end of contention.” 
The Supreme Court of Texas, in Alston v. lobinson, 
9N. B. R. 76, says: ‘‘ Every debtor of the bankrupt 
may prove his claim and have his day in court; he 
may defeat the discharge of the bankrupt, the law 
giving him two years in which to attack the discharge 
after it has been granted. These provisions are ample to 
meet the ends of justice. The question should some 
time be definitely settled, whether the discharge 
should be treated as valid or not. In Hay v. Howe, 
108 Mass. 502, the court, amoung other things, says, 
the creditors should be obliged to try the validity of 
the discharge, while the facts are comparatively re- 
cent. From the language of the 34th section and the 
general policy of the law, I am inclined to the opinion 
that Congress intended to limit the creditors in any 
case representing them to two years from the date of 
the discharge, in which they may seek to set it aside. 
This is the interpretation placed upon that section by 
all authorities. 

Iam aware that a different construction was placed 
upon this section by Judge Taft, judge of the Superior 
Court of Cincinnati, in Perkins v. Gray, 3 N. B. R. 
772, when he held that the discharge could be attacked 
at any time, and in any court, for fraudulent conceal- 
ment. But with all due respect to the learned judge, 
I think this is not good law. That such aconstruction 
is not deducible from the language of the law upon, or 
from its intent or spirit. 

With my view of the law, the plea of the statute of 
limitations will be held good. Judgment for defend- 


ant. 
———__>__——_ 


NON-RESIDENT ATTORNEY NOT ENTITLED 
TO ADMISSION TO THE BAR OF A STATE. 


N the matter of the motion for the admission to the 
bar of Wisconsin of Ole Mossness, a member of the 
bar and resident of Illinois, the following decision has 
been rendered by the Supreme Court of Wisconsin, 
Ryan, C. J., delivering the opinion, the effect of the 





decision being to declare that the legislature has no 
power tu provide for the admission of non-resident at- 
torneys: 

It is, we believe, the general practice of courts of rec- 
ord in the several States to permit gentlemen of the 
bar in other States to appear as counsel on the trial or 
argument of causes. Such has been the uniform prac- 
tice of this court. And, under all ordinary circum- 
stances, it will always be a pleasure to us to permit 
members of the bar of other States to argue causes 
here, whenever they may appear here to do so. No 
license to practice here is necessary or proper for that 
purpose; the usual and proper practice being to grant 
leave, ex gratia, for the occasion. 

But general license to practice here as attorney and 
counselor rests upon quite different considerations. 
The bar is no unimportant part of the court; and its 
members are officers of the court. Thomas v. Steele, 
22 Wis. 207; Cotteren v. Connaughton, 24 id. 134. See 
Bacon’s Abr., Attorney, H.; 1 Tidd’s Pr. 60; 3 Black, 
25; 1 Kent, 306; Ex parte Garland, 4 Wall. 333. And if 
officers of the court, certainly in some sense officers of 
the State for which the court acts. Re Wood, Hopk. 
6. This is not really denied in 20 Johns. 492, decided 
in the same year. And if it were, we have no doubt 
that the chancellor was correct; and that attorneys 
and counselors of a court, though not properly public 
officers, are quasi officers of the State, whose justice is 
administered by the court. 

The State may have extra-territorial officers, as com- 
missioners to take acknowledgments, etc. But these 
are exceptions; and the general business of the State, 
within the State, executive, legislative and judicial, 
must be performed by citizens or denizens of the State; 
and the officers charged with it must be resident in the 
State. State v. Smith, 14 Wis. 497; State v. Murray, 28 
id, 96. 

So the courts may have extra-territorial officers, for 
extra-territorial functions, as commissioners to take 
depositions, eto. But for all functions within the 
jurisdiction uf the courts, their officers must be resi- 
dents of the State. This is essential to the nature of 
the functions themselves, and to the proper control of 
courts over their officers. 

The office of attorney and counselor of the courts is 
one of great official trust and responsibility in the ad- 
ministration of justice; one liable to great abuse; and 
has always been exercised, in all courts proceeding ac- 
cording to the course of the common law, subject to 
strict oversight and summary power of the court. It 
would be an anomaly, dangerous to the administration 
of justice that the office should be filled by persons re- 
siding beyond the jurisdiction of the court, and prac- 
tically not subject to its authority. We take it that 
members of the bar of this State lose their right to 
practice here by removing from the State. After they 
become non-residents, they can appear in the courts of 
this State ex gratia only. Our courts cannot have a 
non-resident bar. 

This all appears to us to be so very plain that it is 
difficult to believe that chap. 50 of 1865 was intended 
to do more than to authorize the appearance here, as 
counsel in the trial and argument of causes, of gentle- 
men of the bar of other States. If intended to do that 
it was probably unnecessary. If intended to do more 
it was clearly without the power of the legislature. 

For the reason only that the gentleman whose ad- 
mission is not a resident of the State, the motion must 
be denied. 
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RAISED CHECK— EFFECT OF CERTIFICATION. 


SUPREME COURT OF TEXAS, JANUARY TERM, 1876. 


City BANK oF Houston v. Frrst NATIONAL BANK. 


A check for $20, drawn on the First National Bank of 
Houston, was fraudulently altered and raised by the 
payee to $2,000. It was purchased of him by J. & Co., 
who indorsed it to their agents, the City Bank of Hous- 
ton, who presented it to the First National Bank, and 
it was by said bank pronounced good. In the usual 
course of business it wastaken up by the First National 
Bank in the exchange of checks after bank hours. The 
City Bank thereupon gave J. & Co. credit for the 
amount. The forgery was not discovered until the 
next month, on the balancing of the accounts between 
the two banks. Held, that the National Bank was enti- 
tled to recover the amount from the City Bank, as 
money paid under a mistake of fact. 

The indorsement of the check by J. & Co., and by defend- 
ant, was a warranty that it was genuine, and the pay- 
ment being made under a mistake, and to a party who 
substantially contracted that there was no such mis- 
take, the bank, being under no such obligation, and not 
being otherwise estopped, is entitled to recover the 
pee. 

The loss having been incurred by J. & Co., the purchasers 
of the check, at the time they purchased it, the subse- 
quent mistake of the plaintiff in paying it to defend- 
ant, the agent of J. & Co., should not shift the loss, un- 
less defendant or J. & Co. had been damaged by laches 
of plaintiff. 

The purpose of the presentation of the check to plaintiff 
by defendant, was simply to be informed as to the sig- 
nature of the drawer and the state of his account. 


YOULD, J., delivered the opinion of the court. 
J This suit was brought by the First National Bank 
of Houston, to recover of the City Bank of Houston 
the sum of $1,980, alleged to have been paid by mis- 
take. A brief history of the transaction will be neces- 
sary. On February 19, 1872, the Texas Banking and 
Insurance Company of Galveston issued to a stranger, 
claiming the name of D. J. Wallace, the following 
check: 


$20. 


Tue TexAs BANKING AND INSURANCE Co., } 
GALVESTON, February 19, 1872. f 
Pay to the order of D. J. Wallace, in current funds, 
twenty dollars. ALPHONSE LAUVE, 
No. 364. Cashier. 


After its issuance, this check was fraudulently al- 
tered so as to read as follows: 
$2,000. Tne TEXAS BANKING AND INSURANCE Co. | 

GALVESTON, February 17, 1872. \ 

Pay to the order of D. J. Wallace, in current funds, 
two thousand dollars. ALPHONSE LAUVE, 

No. 364. Cashier. 

In this altered condition the check was, on February 
25th or 26th, presented to plaintiff, but the party pre- 
senting failed to identify himself satisfactorily as the 
payee Wallace, and payment was refused. At the 
time Wallace was accompanied by Mr. Gray, assistant 
teller of the City Bank, who said: ‘“* This is Mr. Wal- 
lace, or a man of that name, who keeps an account 
with us, that is under that name.’’ This was deemed 
insufficient, and Gray refusing to indorse for him, pay- 
ment was refused. 

On or about March 4th, the altered check was pur- 
chased by C. R. Johns & Co., a banking firm at Aus- 
tin, Texas, of a party who was introduced to them by 
a person known to them as D. J. Wallace, and who in 
that name indorsed to them the check. They in- 
dorsed it to their correspondent and agent, the City 
Bank of Houston, for the purpose of collection. On 
the morning of March 6, the check thus indorsed was 
presented by the City Bank to the National Bank, 
and was by the latter pronounced good, and on the 
evening of that day, in accordance with the custom of 
these banks, the City Bank indorsed the check and re- 





ceived credit for the amount as so much cash. When 
the check was pronounced good, the City Bank gave 
Johns & Co. credit for the amount, and notified them 
of the fact. 

It was the custom of the Texas Banking and Insur- 
ance Company and the First National Bank of Hous- 
ton to transmit to each other, between the Ist and 3d 
of each month, an account current, showing the trans- 
actions between them for the preceding month. This 
account for February had been transmitted and re- 
ceived by the First National Bank and entered up by 
its book-keeper before the presentation of the check 
on March 6, and showed check No. 364 to be for $20, 
and of date February 19, and of course did not show 
any check corresponding to the one paid. On the 3d 
day of April, on the interchange of accounts for the 
month of March, the alteration of the check was dis- 
covered, or at least suspected, and after inquiry of, 
and hearing from the drawer, was made known at 
once to the defendant, and the check was examined at 
this time by the officials of both banks, who detected 
no evidence of its having been altered. 

The facts seem only to have been fully ascertained 
some days afterward, after a trip by the president of 
the National Bank to Galveston, made for the pur- 
pose, and personal demand for the return of the money, 
was not made until April 9. The defenses set up 
were, that the plaintiff had notice that no such check 
had been drawn on them at the time of the payment; 
that the check, prior to any indorsement by defend- 
ant, had been submitted to the plaintiff and pro- 
nounced by it to be good, thereby virtually accepting 
the same, and that upon the faith of that acceptation, 
defendant indorsed said check, and credited their cor- 
respondents with the amount thereof; that by the 
negligence of the plaintiff, in failing to inform de- 
fendant that the check was raised, all remedy against 
Wallace had been lost, and that by this negligence, and 
by its acceptance, plaintiff was estopped. It was also 
alleged that the drawer of the check had been guilty 
of negligence in failing to use a perforating instrument, 
then used by bankers. 

The evidence disclosed the facts already stated. 
There was no evidence that the interchange of monthly 
accounts was adopted for the purpose of detecting 
forgeries or alterations, or that there was any cus- 
tom of bankers to refer to such accounts before pay- 
ing the checks of their correspondents, though one 
witness said as matter of prudence he would do so. 
On the other hand, there was evidence that such a use 
of these accounts by the paying teller would be un- 
usual, and that they were used for the purpose of cor- 
recting errors, striking balances, and seeing that books 
agree. The book-keeper examined them, compared 
them with the books, and reported to the cashier. 
The same book-keeper entered up cash at night, the 
checks paid that day. The book-keeper who entered 
up the payment of $2,000, on check No. 364, on the 
night of March 6, had already examined the account 
current, which showed that check to be for $20, but 
testifies that he did not detect the discrepancy until 
the next monthly account was received. The evidence 
showed that it was customary to collect checks be- 
tween the banks by presenting them in the morning 
for recognition, and if they were pronounced good 
or all right, they were considered as paid. The trans- 
action was consummated on the afternoon of the same 
day, when the checks were indorsed and treated as so 
much cash. 
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Everett, a member of the firm of C. R. Johns & Co., 
testified that they were first advised of the check be- 
ing raised by letter from the cashier of the City Bank 
on Apri) 11; that he at once commenced search for 
Wallace, but did not find him. Had he been promptly 
advised of the forgery, thinks he could have over- 
taken or found Wallace. If he had been telegraphed 
ahead twenty-four hours, don’t think Wallace could 
have got out of the State without his catching him; 
considers his recovery from Wallace entirely lost: 

There is no evidence whatever, as to damage result- 
ing from the delay to discover and give notice of the 
forgery, unless it be the statement of the cashier of 
Johns & Co., that he paid Wallace $2,000 for the 
check; that Wallace was introduced by a person whom 
he believed responsible; thought they would have re- 
course on him; but did not know that the money could 
be made out of him. It does not appear to be seri- 
ously contended that the Texas Banking and Insur- 
ance Company was guilty of any negligence in the 
manner of drawing the genuine check No. 364, though 
there is some evidence in regard to the utility of a 
perforating instrument in preventing the successful 
alteration of checks. 

So much of the charge of the court as is material, is 
as follows: 

“2. If you believe from the evidence that the check 
in evidence was, without negligence in the manner of 
its drawing, drawn by the Texas Banking and Insur- 
ance Company of Galveston, in favor of D. J. Wal- 
lace for twenty dollars ($20); was, after it came to the 
possession of Wallace, raised by him so as to make it a 
check for two thousand dollars ($2,000); and after 
such material alteration sold and indorsed it to C. R. 
Johns & Co., par value, and without notice to Johns & 
Co. of such alterations; and if Johns & Co. sent 
through their correspondent, the City Bank of Hous- 
ton, who in due and usual course of dealings, collected 
same from the First National Bank of Houston, and 
passed the same up to the credit of Johns & Co. on the 
books of the City Bank; if you further believe from 
the evidence, that within a reasonable time after dis- 
covery of the alteration, the First National Bank no- 
tified the City Bank of such alteration, find for the 
plaintiff $1,980, at eight per cent per annum, interest 
thereon from date of notice to the City Bank, against 
City Bank, and find over in favor of City Bank against 
Johns & Co. 

“If satisfied from the evidence that when plaintiff 
paid the check it knew that the same had been altered 
and raised, then it cannot recover; you to ascertain 
from all the evidence whether in fact plaintiff, when 
it paid to the City Bank the $2,000, knew of the for- 
gery. 

“4. If from the evidence you are not satisfied that 
there was any alteration in the check after its deliv- 
ery by the drawer, find for the defendant. 

“5. If the indorser took the check from the payee 
after its alteration in a material respect, from a stran- 
ger, without inquiry, although in good faith, for value, 
and gave it currency and credit by indorsing it before 
receiving payment of it, the drawer may recover back 
the money paid.” 

The defendant, amongst other instructions, asked 
the following, which was refused; 

“7. If the plaintiff had notice at the time of paying 
the check that its corresponding check for that num- 
ber was for but $20, it is no excuse for the plaintiff 
that its officers had forgotten or failed to look at the 








information at the time of paying the check. Notice 
to the bank is binding upon the bank, no matter how 
the duties of its subordinate agents may be arranged. 

“8. If the First National Bank of Houston was ad- 
vised on the day (or before) of the payment of the 
check that their corresponding check for that number 
was a twenty-dollar, and not a two-thousand-dollar 
check, and neither the defendant nor intervenors had 
such notice, then the plaintiff cannot excuse itself in 
delaying, for more than a month, to advise the holder 
of the forgery, and such delay is negligence, which 
entitles the defendant to recover. 

“9. If you believe from the evidence that the de- 
fendant, before indorsing the check, had the same pre- 
sented to the plaintiff for recognition and credit, and 
was induced by the declaration of plaintiff that the 
check was good to credit C. R. Johns & Co. with the 
face of the check, and to indorse the name of the de- 
fendant on the check before payment to defendant, 
then the plaintiff is estopped from now recovering the 
amount paid, from defendant, and you will find for 
defendant. 

“10. That if you believe that the plaintiff, at the 
time of paying said check, had information from the 
drawer of the same that the check having the num- 
ber of the one described in the petition was but for 
twenty dollars originally, and defendant obtained the 
check in good faith, and had no such information, 
then plaintiff cannot recover, and you will find for de- 
fendant.”’ 

It should be remarked that Johns & Co. intervened 
in the case, and assisted in the defense. There was a 
verdict and judgment for the plaintiff, from which the 
defendant appealed; the errors assigned and urged be- 
ing in the charge of the court as given, and the refusal 
of the charges asked. Under the evidence, we think 
that the plaintiff was entitled to recover, and that 
there is no error in the instructions given or refused, 
requiring a reversal of the cause. 

The indorsement of the check by Johns & Co., and 
by defendant, amounted to a representation and war- 
ranty that it was genuine. 2 Parsons on Notes and 
Bills, 589, and references. The plaintiff might well 
rely on this responsibility of defendant, and make 
payment when demanded, secure in being reimbursed 
if the check should prove to have been raised. Morse 
on Banking, 310; Ellis & Morton v. Ohio Life and Trust 
Co., 4 Ohio St. 628. 

The payment being made under a mistake, and to a 
party who substantially contracted that there was no 
such mistake, the bank, being under no such obliga- 
tion, and not being otherwise estopped, is entitled to 
recover the money. The general rule is that money 
paid under a mistake of fact may be recovered back, 
and that, too, although the party may have had the 
means of knowledge. 1 Story on Contracts, § 410, p. 

22, and references; Kelly v. Solari, 9 Mees. & Wels. 54; 
Wait v. Leggett, 8 Cow. 195; Bell v. Gardner, 4 Mann. 
& Gran. 11. See, also, Kerr on Fraud and Mistake, 
415, and references. 

In the recent case of The National Bank of Commerce 
v. The National Mechanics’ Banking Association, 55 N. 
Y. 211, the court says: ‘‘On general principles mere 
negligence in making the mistake is not sufficient to 
preclude the party making it from demanding its cor- 
rection. Such negligence does not give to the party 
receiving the payment the right to retain what was 
not his due, unless he has been misled or prejudiced 
by the mistake. If the loss had been incurred and be- 








404 


THE ALBANY LAW JOURNAL. 














come complete before the payment, he should not in 
justice be permitted to avail himself of the mistake 
of the other party to shift the loss upon the latter.” 

In this case it is evident that the loss had been in- 
curred by Johns & Co. when they purchased the 
raised check from an irresponsible party. The subse- 
quent mistake of the plaintiff, in paying this altered 
check to the defendant, the agent of Johns & Co., 
should not serve to shift the loss, unless the defend- 
ant or Johns & Co. had been damaged in some way 
by the laches of the plaintiff, or unless there is some 
rule of law prohibiting the latter from setting up the 
mistake. 

If the forgery had been in the signature of its cor- 
respondent, it is well settled that there is a rule of 
law forbidding the bank from setting up such a mis- 
take. Morse on Banking, 29, and references; Price 
v. Neal, 3 Burr. 1355; Bank of United States v. Bank 
of Georgia, 10 Wheat. 333. In such a case the mistake 
is covered by a failure on the part of the bank to fulfill 
its acknowledged duty — that is, to know the signa- 
ture of its correspondent or customer. Id. 

But it is now also settled that this rule does not ap- 
ply to altered or raised checks; as to which the ac- 
ceptor or drawer is not presumed to be better able 
than the indorser to detect the alteration. Bank of 
Commerce v. Union Bank of New York, 3 N. Y. 230; 
Espy, Heidelbach & Co. v. First National Bank of Cin- 
cinnati, 18 Wall. 604; National Park Bank v. Ninth 
National Bank, 55 Barb. 87. 

If the plaintiff is estopped in this case, it is not be- 
cause of any rule peculiar to the mercantile law, but 
because the facts bring the case within the general 
principles of estoppel. It is true that there are early 
authorities which hold a party paying a forged draft 
to great diligence in giving notice. The modern doc- 
trine is believed to be, that as against one who passes 
a forged bill or check, and especially in favor of a 
drawee who pays to such a party on the faith of his 
indorsement, and in so doing violates no obligation or 
duty, reasonable diligence is all that can be required, 
and when that is exercised and no damage has resulted 
from the delay, the right to recover is not lost. 2 Par- 
sons on Notes and Bills, 598, and references; Na- 
tional Bank of Commerce v. Mechanics’ Bank of New 
York, and 18 Wall. swpra; 3N. Y. supra. 

In this case there is no evidence which would sup- 
port a verdict to the effect that the delay in detecting 
and giving notice of the forgery after March 6 has de- 
prived defendant, or Johns & Co., of any remedy, or 
has in anywise injured either of them. It is not 
shown that Wallace remained in Austin, or in reach of 
Johns & Co. for a single day after the sale on the 4th. 
The opinion of Everett, that he could have overtaken 
him if he had received notice in twenty-four hours, 
is not evidence which would support a verdict of dam- 
age. 

Because then there was no evidence of damage to 
defendant, or to C. R. Johns & Co., from the alleged 
negligence or delay of the plaintiff, the refusal of 
the court to give the instructions asked becomes im- 
material. 

Under the evidence it satisfactorily appears that the 
presentation of the check for recognition as good, was 
not for acceptance, but was really a mode of payment, 
and adopted for the convenience of the banks. The 
payment was consummated on the settlement of the 
day’s transaction. Certainly there was no evidence 


to justify the charge asked on that subject, and be- 





cause there is nothing to indicate that the presenta- 
tion, if not for payment, was intended or understood 
to be for any other purpose than to be informed as to 
the signature of the drawer and the state of his ac- 
count. 18 Wall. supra. Because we find no error, the 
judgment is affirmed. 

Nore. — See, also, Marine National Bank v. National 
City Bank, 59 N. Y. 67, and remarks, ante, p. 189. 

————————_—»>—___—_ 
RECENT AMERICAN DECISIONS.* 


CARRIER. 


1. Expulsion of passenger on account of intoxication. 
—If a passenger on a horse railroad car is so intoxi- 
cated as to be offensive to the other passengers, the 
conductor has the right to remove him from the car; 
and whether it is due care and proper exercise of this 
right for the conductor to attempt to remove him, 
while the car is in motion, is a question of fact for the 
jury and not of law for the court. Murphy v. Union 
Railway, 228. 

2. Loss of valuables in passenger's possession.— The 
owner of a steamship carrying passengers for hire is 
not an innkeeper, although the passenger pays a round 
sum for transportation, board and lodging. Clark v. 
Burns, 275. 

3. The owner of a steamship is not liable as a com- 
mon carrier, for a watch worn by a passenger on his 
person by day and kept by him within reach at night, 
whether retained upon his person, or placed under his 
pillow, or in a pocket of his clothing hanging near 
him. Ib. 

4. Termination of liability as carrier.—A_ railroad 
corporation ceases to be a common carrier and _ be- 
comes a warehouseman, as matter of law, when it has 
completed the duty of transportation and assumed the 
position of warehouseman, as matter of fact and ac- 
cording to the usages and necessities of the business 
in which it is engaged. Rice v. Hart, 201. 

5. Goods delivered to a railroad corporation, as a 
common carrier, for transportation, reached the point 
of destination at half-past three in the afternoon of 
Saturday, in one of the rear cars of a long freight 
train, which, on account of its length, was divided 
into sections, and these were moved up separately to 
the freight station and their contents discharged. The 
consignee’s teamster, who was sent for the goods, 
reached the station at a quarter-past four of the same 
afternoon, and remained until five, at which time the 
car containing the goods had not been moved up to 
the station or discharged. He was told by the agents 
of the carrier that the goods would not be ready for 
delivery that day, but that when reached they would 
be placed in the freight station, near the door, where 
he could get them on the following Monday. The goods 
were discharged and placed in the freight station on 
Saturday, but too late for delivery, and the building 
and its contents were destroyed by fire that night, 
without any negligence on the part of the railroad 
corporation. Held, that the liability of the railroad 
corporation as a carrier was ended before the loss of 


the goods. Ib. 
CONVEYANCE. 


Who may avoid when fraudulent.— A conveyance of 
land made with a fraudulent intent, which is partici- 
pated in by the grantee, may be avoided as well by 





* From Massachusetts Reports, Vol. 118. John Lathrop, 
Reporter. 
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subsequent as by previous creditors. Day v. Cooley, 


524. 
CRIMINAL LAW. 

1, Disorderly house.— Under an indictment at com- 
mon law, for keeping a disorderly house, it is no vari- 
ance that the defendant kept only a single story in the 
building. Commonwealth v. Bulman, 456. 

2. Indictment.— An indictment for murder by shoot- 
ing with a pistol need not allege that the pistol was 
held in the hand of the defendant. Commonwealth v. 
Costley, 1. 

3. What constitutes forgery.— On the trial of an in- 
dictment for making and uttering a forged promissory 
note, the judge instructed the jury that to constitute 
the offense of forgery there must be an intent to de- 
fraud; that it was not essential that any person was 
actually defrauded, but there must be a possibility of 
some person being actually defrauded; that if the de- 
fendant signed the name of A (the person purporting 
to be the maker) without his authority, and passed it 
as the note of A, expecting to be able to meet it when 
due, it would be a forgery. Held, that these instruc- 
tions were to be taken together, and that the defend- 
ant had no ground of exception. Commonwealth v. 
Henry, 460. 

EASEMENT. 

Water privilege.— Where the owner of two adjoining 
parcels of land conveys one parcel and gives the 
grantee the right to use a well on the other parcel, and 
to take water therefrom, ‘ by pipes or otherwise,”’ and 
such grantee thereafter used the well by means of the 
rope and bucket, which were there at the time of his 
deed, he cannot be restricted by the subsequent 
grantee of the other parcel to the use of the well by 
pipes only, although the latter offers to lay such pipes 
at his own expense. Austin v. Cox, 58. 

FIXTURE. 


Building.— A small building placed on another's 
land, without cellar, chimuey or plastering, and con- 
structed of slight materials, in sections, so that it can 
be taken apart without cutting, and resting upon un- 
broken ground, is a chattel, and subject to attachment 
by the creditors of its owner. O'Donnell v. Litch- 
cock, 401. 

NEGLIGENCE. 

Accident in public hall.—The defendant, for the 
purpose of a concert, hired a public hall and employed 
a person to decorate it. Among the decorations was 
a bust placed on the outside of a balcony. The plain- 
tiff sat ina seat on the floor of the hall immediately 
under the bust. The audience were requested, by the 
programme, to rise at a certain part of the concert, 
and when they did so the bust fell from its place and 
injured the plaintiff. The plaintiff offered no evidence 
as to the manner in which the bust was secured. 
Held, that the mere fact that the bust fell was not 
sufficient evidence to go to the jury of the defendant's 
negligence. Kendall v. Boston, 234. 

STATUTE OF FRAUDS. 

Sale of invention.— An oral agreement for the sale 
of an interest in an invention, before letters patent 
are ubtained, is not a contract for the sale of goods, 
wares or merchandise, within the statute of frauds. 
Somerby v. Buntin, 279. 

SUNDAY. 


Traveling from charity.— One who travels from one 
town to another on the Lord’s day for the sole pur- 
pose of visiting a friend, whom he knows to be sick 





and thinks may be in need of assistance, and of ren- 


dering such assistance as on inquiry he might find to 
be necessary, is traveling from charity; and in an ac- 
tion against a railroad corporation, for injuries sus- 
tained while a passenger on that day, on putting in 
evidence that he was traveling for the purpose above 
stated, he is entitled to go to the jury on the question 
whether he was traveling lawfully or not, although he 
offers no evidence of the ground of his belief that his 
friend was in need of assistance. Doyle v. Lynn and 
Boston Railroad, 195. 





> —-———_ 
BOOK NOTICE. 


The Bench and Bar of the South and Southwest. By Henr 
8. Foote. St. Louis: Soule, Thomas & Wentworth, 1876. 


EGAL biography may be said to be a fertile and 
4 beautiful oasis in the dry desert of legal logic 
and lore. The lives of lawyers are often more roman- 
tic and interesting than the general public suppose. 
We always welcome cordially any adequate attempt 
to present the individual characters and experiences 
of members of the profession. In the present volume 
Gov. Foote has given us short sketches of the lives 
and characters of the leaders of the bar of the South 
and Southwest, from his own reminiscences. The 
author is now more than seventy years of age, and 
has had a most varied public career. His opportuni- 
ties for acquaintance among the best men of his time 
have been surpassed by none. In the volume before 
us Gov. Foote has furnished the profession with some 
incidents in the lives of about seventy-five lawyers, 
living and dead. 

The style of the author is often redundant, and 
sometimes common-place; but as a whole, the book is 
very attractive. After taking it up and reading a few 
pages we could not but regret that the sketches which 
Gov. Foote here presents were not more complete and 
extended. But even as it is, the author deserves the 
thanks of the profession for rescuing from obscurity 
and oblivion some of the finest incidents in the lives 
of the leaders of the bar of the South and Southwest. 

———_»>—_—_—_—_ 
COURT OF APPEALS DECISIONS. 
. following decisions were handed down in the 
New York Court of Appeals on Tuesday, May 30 
1876: 

Motion for re-argument denied, without costs to 
either party — Becker v. Howard.—— Motion for re- 
argument denied, with $10 costs — Vandenburgh v. The 
President, etc., of Greenbush.—— Judgment reversed 
and new trial granted, costs to abide event — Mer- 
sereau v. Phoenix Mutual Ins. Co.; Bell v. Harrison; 
Marsh v. Russell.— Judgment of general term re- 
versed and that of special term affirmed, with costs to 
be paid out of the fund — Winthrop v. McKinn.— 
Judgment affirmed, with costs — Heyward v. Breman; 
Smith v. The Mayor, etc.; Murphy v. Buckman; Glad- 
den v. Goodrich.— Order affirmed, with costs— 
Ryan v. Atlantic Mut. Ins. Co.—— Order affirmed and 
judgment absolute for plaintiffs on stipulation, with 
costs — Jenks v. Brown.—— Order granting new trial 
affirmed and judgment absolute for plaintiff on stipu- 
lation, with costs—Sherwood v. Mer. Mut. Ins. Co. 
—— Judgment of Supreme Court and decree of surro- 
gate reversed and proceedings remitted, with direc- 
tions to surrogate to proceed in accordance with the 
views expressed in the opinion of Allen, J.— Gilman 
v. Gilman.— Judgment and order affirmed, with 
costs — McGuire v. Rollins. 
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NOTES. 

EMBERS of the bar of the Third Judicial District 

met at Albany May 30, to elect delegates to a con- 
vention to organize a State Bar Association. The fol- 
lowing delegates were selected: Albany, Lyman Tre- 
main, Samuel Hand, Henry Smith, Marcus T. Hun, 
Isaac Edwards — Rensselaer, R. A. Parmenter, E. L. 
Fursman, John B. Gale, James Lansing — Ulster, Ly- 
man L. Stebbins, Frederick L. Westbrook, Augustus 
Schoonmaker, Jr., John Lyon, William 8S. Kenyon, 
Hermon Winans — Columbia, C. P. Colyer, C. L. Beale, 
H. W. McClelland—Schoharie, Peter 8S. Danforth, 
Stephen L. Mayhew—Greene, R. W. Watson, R. H. 
King — Sullivan, A. C. Niven. The Sultan of Tur- 
key, who lately abdicated, published in 1866 the first 
part of a civil code which he had directed the Supreme 
Court of the Empire to prepare.——It is announced 
that England is willing to hold an International Con- 
ference on the Eastern question. 





In the application of Mr. Sinnott for a mandamus 
compelling the justices of the Marine Court of New 
York to assign him to duty, the Supreme Court, gen- 
eral term, has decided that Mr. Sinnott’s appointment 
by the Governor without confirmation by the Senate 
was valid. Daniels, J., who delivered the opinion, 
however, said that ‘“‘ the case cannot be held to be free 
from doubt, but the decided weight of legislative au- 
thority is in favor of the right of the applicant, and 
as he has become qualified to exercise the authority 
and discharge the duties of the office he should be as- 
signed to their performance as one of the justices of 
the Marine Court.”’ 


A correspondent of The Scotsman, referring to the 
debates on the rejected Barristers’ Fees Bill, says: The 
stories throughout the debate were as numerous as 
they are at any bar mess, but they did not include one 
which is fathered on Sergeant Ballantine. This dis- 
tinguished barrister, as the story goes, was traveling 
down to his suburban house one night, when a friend 
asked him how it was that he managed to overtake all 
his work, and especiajly how he got on when two cases 
were called in different courts at the same time. 
“Well,” replied the learned and witty sergeant, ‘I 
will give youasample. To-day I was in just such a 
fix. One of my clients was a clergyman and the other 
a railway company, and I thought the best thing I 
could do was to stick by the railway company, and 
leave the clergyman to Providence. I won my case.” 
The occupants of the carriage in which they were 
riding were amused at the division of labor, and were 
laughing at it somewhat immoderately, when a mild- 
looking stranger in a white neckcloth interposed, and 
said: ‘‘And perhaps you will allow me to add, Mr. Ser- 
geant, that we lost ours.”’ 


The Irish Law Times has the following: There is 
something very beautiful in the exclamations and re. 
flections occasionally given vent to by prisoners on 
hearing the sentence of the law after their conviction 
for the offenses they have committed. For instance, 
what can be more touching than the utterance of a 
man named James Brown, who, at the Dundee Circuit 
Court, recently, was charged with having (1) on the 8th 
February, stolen a pair of trousers, a pair of braces, 





and penknife from an inn at Letham; (2) with having 
stolen a filly from a farm in Dunnichen; and (3) with 
having committed a peculiarly aggravated assault on a 
woman in the parish of Dunnichen. Brown, against 
whom there were previous convictions for theft and 
assault, having pleaded guilty to two out of the three 
charges now brought against him, was sentenced to 
fifteen months’ imprisonment by the judge, who re- 
marked that ‘‘short sentences did not seem to have 
any effect on him.” ‘Fifteen months,” ejaculated 
Brown, ‘“‘is just a dream, my lord.’’ The dreams of 
Brown, evidently, like those described by the poet, 
** Repeat the wishes of the day, 
Tho’ further toil his tired limbs refuse, 
The dreaming hunter still the chase pursues ; 


The judge abed dispenses still the laws, 
And sleeps again o’er the unfinished cause.” 


In the United States Circuit Court, criminal branch, 
before Judge Benedict, at New York, a plea of former 
conviction was argued recently in the case of D. K. 
Olney Winter. The case involved some new and novel 
points. Winter was indicted for embezzling a letter 
intrusted to him as a postal employee. The law pro- 
vides that if the letter so taken contains an article of 
value the punishment shall not be less than one year nor 
more than five years in the penitentiary, but if the 
letter does not contain an article of value the impris- 
onment is not for more than one year. Theindictment 
contained five counts. In the first four counts the 
letter was described as containing an article of value; 
in the last count the allegation of value was omitted. 
Mr. A. H. Purdy, Winter’s counsel, entered a plea of 
guilty to the last count of the indictment. The plea 
was only recorded. Then to the other four counts of 
the indictment the counsel filed a plea of autrefois con- 
vict, or former conviction. Mr. Purdy insisted that a 
man’s taking a letter, and taking the same letter con- 
taining an article of value was one and the same offense, 
and that he could not be tried and convicted for embez- 
zling a letter and then afterward be tried for embez- 
zling the same letter containing an article of value. It 
makes a difference to Winter of four years in the pen- 
itentiary whether the point of his counsel is well taken 
or not. Judge Benedict reserved his decision. 


— ~_____ 
BOOKS RECEIVED. 


A PRACTICAL TREATISE OF THE LAW OF EVIDENCE. 
By Thomas Starkie, Esq. Fourth English edition, 
by Dowdeswell and Malcolm. Tenth American edi- 
tion, with Notes by Hon. Geo. Sharswood. Phila- 
delphia: T. & J. W. Johnson & Co. 


Unitep States Dicest. A Digest of Decisions of the 
various Courts within the United States. By Ben- 
jamin Vaughan Abbott. New Series, Vol. VI. An- 
nual Digest for 1875. Boston: Little, Brown & Co., 
1876. 


CATALOGUE oF LAW Books. 
Co., 1876. 


Reports oF CASES DECIDED IN THE SUPREME COURT 
or Missourt. By Truman A. Post, Reporter. Vol. 
LX. St. Louis: W. J. Gilbert, 18/6. 


ABRIDGMENT OF ELEMENTARY LAW. Embracing 
subjects contained in a regular Law Course. By M. 
E. Dunlap. St. Louis: Soule, Thomas & Wentworth, 
1876. 


Chicago: Callaghan & 


MASSACHUSETTS Reports. Vol. 118. June-—October, 
1875. By John Lathrop, Reporter. Boston: H. O. 
Houghton & Co., 1876, 
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rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 
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CURRENT TOPICS. 


Tt newspapers of the country are now pub- 
lishing opinions of the United States Supreme 

Court in full or in brief, which were rendered at 
the last term of the court. But the manner in 
which these opinions are published is calculated to 
deceive the profession, For instance, a New York 
paper begins its reports of decisions in the Supreme 
Court with these words: 

Washington, June 5.—The following decision was ren- 
dered by the United States Supreme Court : 
But it is the fact that the Supreme Court of the 
United States adjourned for the summer season 
long before the date of the dispatch above quoted. 
No decisions are handed in by the Supreme Court 
after the adjournment; and the decision to which 
our attention has been called, as sent from ‘‘ Wash- 
ington, June 5,” was published in the Law JouRNAL 
a month or two ago. The profession should 
not be deceived by the tricks of correspondents 
of the daily newspapers in respect to the fresh- 
ness of judicial decisions. It is well to remem- 
ber that the date of the publication of a decis- 
ion is not always the date of its rendition. The 
non-professional newspapers ought to be able to give 
the gist of important decisions immediately after 
they are rendered. They have every facility for do- 
ing so. But there is no excuse for misrepresenting 
the date of decisions. Few lawyers, we should 
hope, would be expected to believe that the United 
States Supreme Court rendered a decision on the 
fifth day of the present month. 


Judge Sawyer of the Ninth United States Circuit 
has decided that that portion of the act of Congress 
known as the ‘‘Civil Rights” act, which declares 
any manager of a theater or other place of public 
amusement guilty of a misdemeanor, who shall re- 
fuse admission to any person on account of color, is 
unconstitutional and void. According to the Alta 
Californian, the judge said, ‘‘that Congress has no 
power to make such a law, though the legislature of 
any State might, perhaps, do so, The management 
of a theater is a private enterprise; the proprietor 
conducts it for his own profit; it is his investment, 
and he can lay down the laws by which it shall 
be conducted, and the public has nothing to do 

Vou. 13.— No. 24. 





with it. If the defendant had sold a ticket and 
agreed to let the buyer in, he would be liable to an 
action for damages, and such a suit might legally be 
brought. In the case as it stands, however, it is be- 
yond the power of Congress to rule as it has in pass- 
ing the act, and so much of the fourteenth amend- 
ment as applies to such cases is unconstitutional and 
void, and there is no ground on which this indict- 
ment can be sustained. The prosecution gave 
notice that the case would be appealed to the Uni- 
ted States Supreme Court.” 


The English Court of Appeal has reversed the 
decision of the Common Pleas in Le Blanche v. Lon- 
don & Northwestern Railway OCo., as given by us, 
ante, p. 204, on the important question of damages. 
The action was for damages caused by defendant’s 
unpunctuality. The plaintiff being a passenger by 
the defendants’ railway as far as York, arrived at 
that station at a later period than that marked in 
the company’s time-tables, and so missed a train 
upon another company’s line of railway by which 
he purposed to proceed to Scarborough for amuse- 
ment. He thereupon obtained from the last-men- 
tioned company a special train to his destination, 
which he thereby reached an hour or two earlier 
than if he had waited for the next regular train. 
The court below held (1) that upon the time-bills 
and ticket together there was a contract to use due 
diligence to arrive at the time named in the time- 
bills; (2) upon the facts that there had been a 
breach; (3) that the cost of special train was re- 
coverable as damages. The majority of the Court 
of Appeal affirmed the judgment of the court be- 
low on the first two points; but held that, although 
the cost of a special train might be under some cir- 
cumstances an expense reasonably incurred, and so 
recoverable, yet, under the present circumstances, the 
plaintiff was not entitled to recover the cost of the 
special train. The substantial difference between 
the Common Pleas and the Court of Appeal was as 
to the reasonableness of taking the special train, for 
both concede that he could recover the cost if to 
take the train was reasonable and not otherwise. 


A novel application of the art of photography 
was made in a cause on trial before Mr. Justice Dyk- 
man, in the Supreme Court Circuit, New York, on 
Friday last. The question at issue was, whether the 
certification of a check purporting to have been 
made by the teller of the bank on which it was 
drawn, was genuine, or a forgery. The teller swore 
that it was not his certificate, and several experts 
pronounced the signature a forgery; while other 
experts called by the holder of the check were 
equally positive that the signature was genuine. 
Thereupon the court room was darkened and “ Prof. 
Combs,” with the aid of a calceum light magic lan- 
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tern, threw an image, from a photographic nega- 


tive, of the check in question, upon the wall, to show 
that the writing was free and flowing and not the 
labored and retouched signature, which is the usual 
accompaniment of forgeries, and which some of the 
experts insisted appeared in this case. This exhibit 
seems to have had the desired effect, as the jury 
found that the signature was genuine. 


The comments which we have seen on Mr. Field’s 
letter on ‘‘ An Ex-Governor’s Theory of a Lawyer’s 
Duty,” are, in the main, very appreciative. The 
Albany Times pronounces portions of the letter to 
be equal to the famous speech of Lord Brougham. 
But the New York Hvening Post, with that singular 
want of courtesy and judgment which characterizes 
all its recent remarks on legal ethics, calls Mr. Field’s 
view of receiving fees from Tweed ‘‘ very shallow.” 
Is it shallow? In the answer to this question, the 
profession are concerned. Suppose one of the 
proprietors of the Hvening Post was indicted for 
defrauding the United States, and William M. 
Evarts and Edwards Pierrepont were retained to de- 
fend him. Would the Hvening Post assert that the 
counsel were ‘‘ retained with stolen money?” Sup- 
pose these eminent counsel were to interpose a plea 
of irregularity to theindictment, would the Hvening 
Post designate the plea as a ‘‘ disingenuous techni- 
cality?” The fact is that some otherwise sensible 
newspapers have gone mad over the Tweed case; 
and there is little use in reasoning with them on 


the subject. 
——_ > 


NOTES OF CASES. 


|* Legg v. The Mayor, to appear in 42 Maryland, 

the following points were ruled by the Court of 
Appeals: (1) While the presumption, arising from 
the proper forms of authentication of a statute, is 
very strong that the statute was regularly and con- 
stitutionally enacted by the Legislature, such pre- 
sumption may be overcome by competent evidence, 
and the statute be shown to have never been consti- 
tutionally enacted. (2) A valid statute can only 
be passed in the manner prescribed by the Constitu- 
tion, and when the provisions of that instrument, 
in regard to the manner of enacting laws, are 
wholly disregarded in respect to a particular act, it 
must be declared a nullity, though having the forms 
of authenticity. (3) Whenever a question arises in 
a court of law as to the existence of a statute, or as 
to the time when it took effect, or as to its precise 
terms, the judges who are called upon to decide 
such questions, have a right to resort to any source 
of information which in its nature is capable of con- 
veying to the judicial mind a clear and satisfactory 
answer to such question; the best and most satis- 
factory evidence in all cases being required. (4) 
An act of Assembly which can be shown by un- 








doubted and competent evidence never to have 


passed the two Houses of the Legislature, substan- 
tially as it was approved by the Governor, sealed 
with the Great seal, and published, is a nullity; and 
it is the duty of the court so to declare it. The 
decisions on these points are very conflicting, and 
numerous cases could be cited either for or against 
the above proposition. 


An interesting question in criminal law arose in 
Reg v. Tancock, 34 L. T. R. 455, but was left un- 
decided. It may be worth while, however, to state 
it. The prisoner was tried for manslaughter of A., 
and found guilty and sentenced. Shortly after his 
trial the coroner’s jury returned an inquisition for 
willful murder upon the same facts. At the next 
assizes the prisoner was arraigned upon such inqui- 
sition, when he pleaded avtrefois convict. The 
prisoner’s counsel relied upon Llolerof’s Case, 2 Coke 
Rep., Part. IV, 46 5; 2 Hale, 246, wherein it was 
said that: ‘‘It was resolved in Holero/t’s case that 
if aman commits murder, and is indicted and con- 
victed or acquitted of manslaughter, he shall never 
answer to any indictment of the same death, for all 
is one and the same felony for one and the same 
death, although murder in respect of the circum- 
stances of the forethought malice, is more odious ” 
—a doctrine which is cited with approval in 1 
Russ. on Cri., 4th edit. p. 769, and is cited also 2 
Hale, P. C. 246; Reg. v. Walker, 2 Moo. & Rob. 446. 
Lord Denman, who tried the case, said: ‘‘ The 
only thing that makes the doubt is that the fact it 
is not stated in the report of Holero/t’s case whether 
the indictment there was originally for murder or 
manslaughter, for it was possible that the indict- 
ment may have been for murder, and the conviction 
for manslaughter, in which case the prisoner would 
have been in jeopardy of being convicted of an 
offense for which he had clearly been acquitted ; 
whereas, in the present case, the prisoner never has 
been in jeopardy of a conviction for murder, the 
fact of a bill for murder having been sent before the 
grand jury making no difference in this respect.” 
He was, however, of opinion that the facts would 
not justify a verdict of murder, and he therefore 
ruled that the plea was proved. 


The Queen’s Bench Division, in Harris v. James, 
a case not yet reported — made an interesting appli- 
cation of the law of nuisances. The facts were 
these: An owner of land demised a field to a ten- 
ant for the purpose of its being worked as a lime 
quarry, and consented to that being carried out in 
the ordinary way by means of blasting, and also to 
the erection of limekilns upon it in which to burn 
lime. The occupier of adjoining lands brought an 
action against both landlord and tenant for the in- 
jury to his land caused by the smoke of the kilns, 
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and by the stones thrown upon it by the blasting. 
On demurrer by the landlord it was held (by Black- 
burn, J., and Lush, J.), that the action was main- 
tainable because the injury was the natural and 
necessary consequence of the use of the land con- 
templated in the demise. The nuisance was, there- 
fore, caused with the consent, and by the authority, 
of the lessor. Asa general rule the landlord’s lia- 
bilities are suspended as soon as the tenant commen- 
ces his occupation. Cheetham v. Humpson, 4 T. R. 
318; Mayor v. Corlies, 2 Sandf. 301; Taylor’s Landl. 
& T. 975, but it has been often held that where 
premises are leased with a nuisance thereon at the 
time the landlord is liable, and so is the tenant if 
he continue it. 


In Grabenhorst v. Nicodemus, to appear in 42 Mary- 
land, was made an interesting application of the doc- 
trine of constructive evidence. N. leased to G, 
certain property to be used as a distillery, at $125 a 
month, payable monthly. Asa preliminary to the 
use of the distillery, it was necessary for the lessee 
to file with the United States collector the written 
consent of the lessor as the owner in fee of the prop- 
erty, in accordance with section 3262, of Title XXXYV, 
of the Revised Statutes of the United States, unless 
the commissioner authorized the collector to accept 
the bond of the lessee in lieu of such written con- 
sent. The lessor refused to give such written con- 
sent, and in consequence thereof the lessee was pre- 
vented from running the distillery, and the property 
remained idle. In an action by the lessor to re- 
cover the rent of the premises, it was held, 1. That 
the refusal of the lessor to give his written consent 
to the lessee, as required by law, to enable him to 
carry on the business for which the premises were 
leased, discharged the lessee from all obligation to 
pay the rent — the default of the lessor in this par- 
ticular amounting to ‘‘ constructive eviction,” so far 
as the legitimate employment of the property was 
concerned, 2. That the obligation of the lessor to 
give his consent, as required by the law, was to be 
implied as a necessary incident to the lease, as fully 
as if there had been inserted a positive stipulation 
to that effect. The authorities as to constructive 
eviction are collected in a note to De Witt v. Pierson, 
17 Am. Rep. 58. 


In Ez parte Banner, 34 L. T. R. 199, the English 
Court of Appeal gave the following as the rule as 
to an agent’s rights where he purchases goods on ac- 
count of his principal, and consigns them to him. 
The facts of the case were intricate, and need not be 
stated. The court said: ‘‘ Where a principal con- 


signs goods to his agent for sale, the goods in the 
hands of the agent remain the property of the prin- 
cipal, subject to any charge which the agent may 
have on them, and if the principal draws bills upon 








the agent specifically against the goods, that gives 
the agent a right to apply the proceeds of the goods 
when sold, in payment of the bills, but subject to 
that charge, the goods and the proceeds of the 
goods remain the property of the principal. When, 
however, an agent in one country purchases goods 
on account of his principal, and consigns them to 
him in another country, if the agent allows the 
property in the goods and the possession of the goods 
to pass to his principal, the goods become the abso- 
lute property of the principal, and the agent, in the 
absence of an express agreement to the contrary, has 
no lien or charge upon them in the hands of his 
principal. Nor does it, in our opinion, in the ab- 
sence of fraud, make any difference that the agent 
draws a bill upon his principal for the express pur- 
pose of obtaining payment or the price of the goods, 
and that the principal refuses to accept the bill, 
unless the agent has taken the precaution of making 
the goods by the bill of lading deliverable to his 
own order, and transmitted the bill of lading to an 
agent of his own with directions not to hand it over 
to the principal unless the bill of exchange is ac- 
cepted. We think that the right of an agent in 
such a case over the goods as against his principal is 
the same as that of a vendor as against the purchaser. 
If the agent gives credit to the principal and trans- 
fers the property in the goods, and the right to ob- 
tain possession of the goods, by means of the bill of 
lading, to his principal, and fails to stop the goods 
in transitu, the trustee of the bankrupt principal is 
entitled to the goods. 


In the District Township v. Smith, 39 Towa, 9, an 
action was brought of the official bond of the treas- 
urer of a school district to recover moneys received 
by the treasurer. The bond was conditioned to be 
void if the treasurer should fulfill the duties of 
treasurer ‘‘ to the best of his ability and according 
to law.” It was held, that it was no defense that 
said moneys had been actually consumed by fire, 
without want of care and diligence on the treasurer’s 
part. This decision was put upon the ground that 
the act of God will not excuse the performance 
of a contract; that events, against which the par- 
ties could have provided in their contract, shall 
never be alleged as an excuse for the non-perform- 
ance of obligations into which they have entered. 
Bacon et al. v. Cobb et al., 45 Ill. 47; School Trus- 
tees v. Bennett, 3 Dutcher, 513; Tompkins v. Dud- 
ley, 25 N. Y. 272; Harmony et al. v. Bingham, 2 
Kearn. 99; Adams v. Nichols, 19 Pick. 275; School 
District No. 1 v. Dauchey, 25 Conn. 530; Brumby v. 
Smith, 8 Ala. 123; Reid v. Edwards, 7 Porter, 508; 
Davis v. Smith, 15 Mo. 467; Williams v. Vanderbilt, 
28 N. Y. 217; Stone v. Dennis, 3 Porter, 231; Mill 
Dam Foundry v. Howey, 21 Pick. 217; Fowler et al, 
v. Bott et al., 6 Mass. 63. 
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LICENSES UNDER AN INVALID PATENT. 


[* the very recent case of Marston v. Swett, the 

Court of Appeals of this State have decided a 
very important principle, and so far as this State is 
concerned, have overturned the law as it has hither- 
to been understood. The parties were owners in 
common of certain letters patent; the plaintiff 
agreed to give the defendants the monopoly of the 
right of manufacturing and vending under the 
patent, in consideration of a certain royalty; and 
the action was brought to recover the royalties or 
license fees. The defense was that after the grant 
of the license the patent was adjudged invalid for 
want of novelty. Consequently, although the de- 
fendants had made a large number of sales, upon 
which a considerable amount of royalties would 
have been due under the agreement, the court at 
the trial dismissed the complaint. This was affirmed 
at general term of the third department (4 Hun, 
153), but has just been reversed by the Court of 
Appeals. 

The law is well settled, in this State and other 
States, that a promise or note given in considera- 
tion of a sale of any interest in letters patent, which 
are held void for want of novelty, is without con- 
sideration and cannot be enforced. Cross v. Hunt- 
ley, 18 Wend. 385; Head v. Stevens, 19 id. 411; 
McDougall v. Fogg, 2 Bosw. 387; Dickson v. Hall, 
14 Pick. 220; Harl v. Page, 6 N. H. 480; Davis v. 
Bell, 8 id. 503; Dunbar v. Warden, 13 id. 317; 
Geiger v. Cook, 3 Watts & Serg. 270; Durst v. 
Brockway, 11 Ohio, 471; Fallis v. Griffith, Wright, 
303; Mulliken v. Latchem, 7 Blackf. 138; McClure 
v. Jeffrey, 8 Ind. 82. From this well-established 
principle it was agreed that if the assignment of the 
whole of a void patent forms no consideration for a 
promise to pay, the assignment of a part can furnish 
none. But the Court of Appeals do not counte- 
nance this deduction, so far at least as concerns the 
rights of licensees under the patent, and as to the 
tights of grantees they observe: ‘‘When a case 
shall be presented where in good faith a void pat- 
ent has been sold, and the vendee has enjoyed the 
monopoly for the whole term of the patent, without mo- 
lestation or liability to account to any claiming a 
superior right, it will be proper to consider whether 
upon principle there has been a failure of consider- 
ation, and whether such a case should be controlled 
by the authorities above cited. It is safe to say, at 
least, that the contingency contemplated in the 
phrases italicized by us is so improbable that the 
court will not very soon be called on to consider the 
question. 

The doctrine now established by our ultimate 
court is well sustained by foreign authority. See 
Taylor v. Hare, 1 N. Rep. 260; Lawes v. Purser, 88 
Eng. C. L. R. 930; Hall v. Conder, 89 id. 20, 39, 40; 
Smith v. Neal, 89 id. 67; Norton v. Brooks, 7 Hurlst. 








& Norm. 499; Baird v. Neilson, 8 Cl. & Fin. 726; 
Crosby v. Dizon, 10 H. L. Cas. 298; Cutler v. Bowen, 
11 Q. B. 973. Also by federal and State authorities 
in this country. See Kinsman v. Parkhurst, 18 How. 
289; Bartlett v. Holbrook, 1 Gray, 114. 
other hand, Lord Cottenham, in a late English case, 
Nelson v. Fothergill, 1 Webster’s Pat. Cas. 290, holds 
that ‘‘the mere taking the license does not estop 
the licensee from denying the validity of the patent.” 
And in our own State the case of Saxton v. Dodge, 
59 Barb. 84, has been regarded as a -controlling au- 
thority to the same effect. Singularly enough, how- 
ever, in 4 Hun, the same volume which contains 
the report of Marston v. Swett, and of Hawks y. 
Swett, a case precisely similar, at general term, is the 
case of Marsh v. Dodge, decided in the Fourth De- 
partment, in the very same year and month, holding 
precisely the contrary, namely, that the licensee can- 
not deny the existence or validity of the patent 
“any more than a landlord can deny that he occu- 
pied under the lease which he took from his land- 
lord.” In this last case the court shadow forth the 
ground of the decision in the present case, namely, 
that the licensee had under the license all that he 
bargained for. But it is pretty difficult to evolve 
any order or certainty out of this inextricable conflict 
of authority. " 
The distinction between the cases of a grantee 
and a licensee would seem somewhat metaphysical. 
The counsel for the plaintiff in the case at bar at- 
tempted to found it on the doctrine of estoppel, as 
in the case of landlord and tenant; but the answer 
was that there was a failure of consideration ;— the 
defendant did not deny his assignor’s title to the 
thing assigned, but denied that any thing had been 
assigned. The English cases above cited seem to 
proceed substantially upon the principles, first, that 
where the license to make or use a patented inven- 
tion has actually been enjoyed, there is no implied 
warranty that the patent is good or indefeasible; 
second, that in the absence of fraud or eviction, 
where the contract has been executed, and the de- 
fendants have enjoyed the benefits contracted for, 
they may not set up the invalidity of a contract of 
the patent for any reason; third, that the effect of 
a contract of sale or license without warranty is 
merely to place the defendants in the same situation 
as the plaintiff in reference to the alleged patent. 
The Court of Appeals distinguish the case of Saz- 
ton v. Dodge, on the ground that the licensee did 
not there get all he bargained for, and was induced 
to enter into contract by fraud. They then pro- 
ceed: ‘*There was no fraud, and the defendants 
got all they bargained for. During the time men- 
tioned in the complaint, they enjoyed all they could 
have had if the patent had been valid. Under such 
circumstances there was abundant consideration to 
uphold the agreement, whether the patent was valid 
or invalid. The parties had a patent which was re- 
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spected as valid by everybody. They enjoyed a 
monopoly of the invention. They could manufac- 
ture the patented article without competition, and 
the possession of the patent apparently valid ena- 
bled them to license others for a consideration to use 
it. In consideration of defendant’s promise the 
plaintiff gave up all he then had, and the defend- 
ants by virtue of the. agreement enjoyed the exclu- 
sive monopoly. Here there was injury to one party 
and benefit to the other, either of which is sufficient 
to furnish a good consideration for a promise. Sup- 
pose there had been no patent whatever, and the 
defendants had promised the plaintiff to pay him 
fifty cents upon every stove which they manufac- 
tured, in consideration that he would not, during a 
given period, manufacture any? The plaintiff hav- 
ing the right to manufacture, and having abstained 
from its exercise, can any one question that there 
would be a sufficient consideration to uphold the 
promise of the defendants?” These last two sen- 
tences certainly put the case in the strongest light 
for the plaintiff. The court go on to admit the doc- 
trine that ‘‘the invalidity of a patent is a defense 
to an action for the purchase price of the same, on 
the ground of a failure of the consideration,’ and 
then thus distinguished that case from the present: 
‘* When one bargains for a patent right he expectsa 
monopoly, and something he can use and sell and 
deal in during the entire term of the patent to the 
exclusion of every one else. He bargains for some- 
thing which he does not get and cannot enjoy, if 
the patent is invalid. He gets nothing, the vendor 
parts with nothing, and there is an entire failure of 
consideration. But where one has a void patent, 
which he can use and give others the right to use, 
and thus has an advantage which is valuable to him, 
and another bargains for that advantage, which he 
surrenders and the other enjoys, the latter during 
the time he is permitted to use the patent unmoles- 
ted, gets just what he bargained for, and cannot 
complain.” And then they conclude with the lan- 
guage which we first quoted from the opinion. 

The distinction, then, if we rightly apprehend 
is this: the grantor of a patent right purports to 
grant a monopoly of use of the thing patented, and 
if the patent is invalid, he has granted nothing, and 
the consideration has failed; but one who simply 
grants a license under a patent grants the right to 
use nothing more than he himself actually has, and 
warrants nothing more. In the former case he pre- 
tends to grant a right which does not exist; in the 
latter he avows that he grants such right as he has. 
The question is at best a knotty one, and the reflec- 
tion upon it does not tend to clarify the thoughts. It 
is another proof of what we have long believed, that 
in patent law one thing is just as true as another. 

It may be permitted us to observe, that we see no 
reason for holding that the invalidity of a patent is 
a defense even in an action for the purchase-price. 





Why should patents be esteemed so much more 
sacred than every other species of property?’ Why 
should not the doctrine of caveat emptor be applied? 
The doctrine of our courts on this point is contrary 
to that of the English courts. In England it is held, 
that in the absence of fraud or express warranty, 
there is no implied warranty that the inventor is the 
first or true inventor, or that the intention is useful 
or new, but the contract is for the sale of a patent 
right as it is, each party having equal means of as- 
certaining its value, and each acting on its own 
judgment. (89 Eng. C. L. R. 22.) This we believe 
to be the true rule, and we suspect that our courts 
will eventually come to it. 
—_——_@—_—____ 
PROPERTY IN LETTERS. 


|* the famous scene in the House of Representa- 

tives concerning the letters written by Mr. 
Blaine to Mr. Fisher, and, which Mr. Mulligan hav- 
ing got in his possession, had threatened to pub- 
lish. Mr. Blaine said: 


“T claim that I have the entire right to these letters, not 
only by natural right, but on all the precedents and princi- 
ples of law. The man who held them in his possession, 
held them wrongfully, and the committee which attempted 
to take these from this man for use against me pr ded 
wrongfully.” 

Mr. Knott, the Chairman of the Judiciary Com- 
mittee, said: 

“T take this occasion to say that,so far as these letters 
were concerned they were legally the property of Mr. Fish-* 
er, and were legally in the possession of his bailee, Mr. 
Mulligan, and that Mr. Blaine had no more right to their 
possession than I had.” 

Mr. Hunton, Chairman of the Sub-Judiciary Com- 
mittee, said: 

‘*T claim that according to the well-settled principles 
of law, those letters belonged to Warren Fisher from the 
time that he received them until he delivered them to Mr. 
Mulligan, and from that time farth Mr. Mulligan was en- 
titled to the ownership of them. Mr. Blaine had no more 
property in these letters than he had to my watch, or in 
apy other piece of my property.” 

The question whether there is any property in let- 
ters constituting ordinary private correspondence, 
and, if so, in whom it vests, is not a newone. It 
has been considered in about a dozen cases in the 
English and American courts. In 1741, the poet 
Pope successfully sought the aid of a court to re- 
strain the unauthorized publication of letters which 
he had written to Swift. Later, the famous letters 
written by Lord Chesterfield to his son, were the 
subject of litigation; and more recently in this 
country, Judge Story decided a controversy con- 
cerning letters written by Washington. 

Since Pope’s time, the doctrine has been well 
established in the English courts, and has been 
adopted in this country, that the writer of a letter 
has a property in it after it has passed into the 
hands of the receiver, and may prevent the latter 
from publishing it, or making of it any other use 
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not within his implied privileges as receiver. This 
right is not based on considerations of policy or 
social ethics, but is purely one of property existing 
at common law. There are doubtless circumstances 
in which the wrongful publication of a letter by 
the receiver would be restrained by equity as a 
breach of implied confidence. But where the right 
has been recognized, it has been on the sole ground 
of property. 

The theory has been advanced in the English 
courts, but has met with little favor, that the writer 
has a property after transmission only in let- 
ters of literary value. This absurd doctrine was 
edopted by the New York Court of Chancery, 
in 1841 and 1848, but was scouted in the Uni- 
ted States Circuit Court by Judge Story, who 
emphatically declared ‘‘ that the author of any letter 
or letters (and his representatives), whether they are 
literary compositions or familiar letters or letters of 
business, possess the sole and exclusive copyright 
therein; and that no persons, neither those to whom 
they are addressed, nor other persons, have any 
right or authority to publish the same upon their 
own account, or for their own benefit.” And in 
1855, Judge Duer, pronouncing the unanimous judg- 
ment of the full bench of the New York Superior 
Court, after an elaborate review of the authorities, 
affirmed the doctrine so clearly expounded by Judge 
Story, and held ‘ that every letter is, in the general 
and proper sense of the term, a literary composi- 
tion,” which cannot lawfully be published by the 
receiver, or any third person, without the consent of 
the writer, except for purposes of vindication. This 
doctrine, which is the sound one, may now be re- 
garded as settled. 

While the writer has this general property in, and 
control over his letters after transmission, there is 
one case in which he has not the power to prevent 
publication by the receiver; and this is where he has 
made unjust charges against the receiver, or impu- 
tations upon his character. In this case the publi- 
cation of the letter may be necessary to the vindica- 
tion of the receiver; and the law gives him the 
right to publish it for such purpose, notwithstand- 
ing the protests of the writer, But this is merely a 
special or qualified property (if it be a right of prop- 
erty at all) in the letter; itis a personal right or 
privilege, and is not transferable. It cannot, there- 
fore, rightly be exercised by a third person who has 
obtained the possession of the letters or copies, 
either with or without the consent of the receiver. 

In all the adjudicated cases on this point, the ob- 
ject of the writer was simply to prevent the publi- 
cation or other unwarranted use of his letters, and 
the extent to which the courts have gone is to de- 
clare that the writer’s property is in the contents of 
the letter, without expressly deciding to whom be- 
longs the material on which the letter is written. 
The important question then remains whether the 





writer has any lawful means of regaining possession 
of a letter after it has passed into the hands of the 
receiver. This question has not arisen in any re- 
ported case. It must therefore be determined on 
general principles and analogies, and not by prece- 
dent. Much can be said to show that the property 
in the material, as well as in the contents, with the 
exception above noted, remains in the writer. At 
any rate, it is clear that a third person can acquire 
no proprietory title to a letter except through the 


writer. E. 8. Drone. 
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CONTRACTS FOR SECRET SERVICE. 


N Totten, adm’r, v. The United States, the Supreme 
Court of the United States decided a claim to re- 

cover compensation for services alleged to have been 
rendered by the claimant’s intestate, William A. 
Lloyd, under a contract with President Lincoln, made 
in July, 1861, by which he was to proceed South and 
ascertain the number of troops stationed at different 
points in the insurrectionary States, procure plans of 
forts and fortifications, and gain such other informa- 
tion as might be beneficial to the government of the 
United States, and report the facts to the President, 
for which service he was to be paid $200 a month. The 
Court of Claims finds that Lloyd proceeded, under the 
contract, within the rebel lines, and remained there 
during the entire period of the war, collecting, and 
from time to time transmitting, information to the 
President, and that upon the close of the war he was 
only reimbursed his expenses. But the court, being 
equally divided in opinion as to the authority of the 
President to bind the United States by the contract 
in question, decided, for the purposes of an appeal, 
against the claim, and dismissed the petition. 

Fre.p, J., who delivered the opinion in the Supreme 
Court, said: ‘*‘ We have no difficulty as to the authority 
of the President in the matter; he was undoubtedly 
authorized during the war, as commander-in-chief of 
the armies of the United States, to employ agents to 
enter the rebel lines and obtain information respecting 
the strength, resources and movements of the enemy, 
and contracts to compensate such agents are so far 
binding upon the government as to render it lawful for 
the President to direct payment of the amount stipu- 
lated out of the contingent fund under his control. 
Our objection is not to the contract, but to the action 
upon it in the Courtof Claims. The service stipulated 
by the contract was a secret service; the information 
sought was to be obtained clandestinely, and was to 
be communicated privately ; the employment and ser- 
vice were to be equally concealed. Both employer 
and agent must have understood that the lips of the 
other were to be forever sealea respecting the relation 
of either to the matter. This condition of the en- 
gagement was implied from the nature of the employ- 
ment, and is implied in all secret employments of the 
government in time of war, or upon matters affecting 
our foreign relations, where a disclosure of the ser- 
vice might compromise or embarrass our government 
in its public duties, or endanger the person or injure 
the character of the agent. If upon contracts of such 
a nature an action against the government could be 
maintained in the Court of Claims whenever an agent 
should consider himself entitled to greater or differ- 
ent compensation than that awarded to him, the whole 








sion 


pme 
re- 
een 
A. 
ade 
and 
rent 
s of 
ma- 
the 
ent, 
The 
‘the 
ere 
and 
the 
was 
ping 
the 
ract 
real, 


pme 
rity 
ally 
f of 
8 to 
ting 
my, 
far 
| for 
ipu- 
rol. 
tion 
ated 
tion 
is to 
ser- 
yer 
the 
tion 
en- 
loy- 
the 
ting 
ser- 
rent 
jure 
such 
1 be 
rent 
ffer- 
hole 














THE ALBANY LAW JOURNAL. 413 




















service in any case, and the manner of its discharge, 
with the details of dealings with individuals and offi- 
cers, might be exposed, to the serious detriment of the 
public. A secret service with liability to publicity in 
this way would be impossible, and as such services are 
sometimes indispensable to the government, its agents 
in those services must look for their compensation to 
the contingent fund of the department employing 
them, and to such allowances from it as those who 
dispense that fund may award. The secrecy which 
such contracts impose precludes any action for their 
enforcement. The publicity produced by an action 
would itself be a breach of a contract of that kind, 
and thus defeat a recovery. Public policy forbids the 
maintenance of an action in a court of justice the trial 
of which would lead to the disclosure of matters which 
the law itself regards as confidential. This principle 
is recognized in respect to the confidential relation 
between husband and wife, counsel and client, physi- 
cian and patient, and as to the confidences of the con- 
fessional. 

VALIDITY AND NEGOTIABILITY OF TOWN 

BONDS — RIGHTS OF BONA FIDE HOLDER. 


SUPREME COURT OF THE UNITED STATES— OCTO- 
BER TERM, 1875. 


HumBour Townsarr, plaintiff in error, v. LONG et al. 


Irregularities in the issue of town bonds in aid of railroads 
do not affect their validity in the hands of a bona fide 
holder, provided the original legislative authority to 
issue them is constitutional, and the bonds recite that 
they were issued in pursuance of such authority. Mil- 
ler, Davis and Field, JJ., be ay pe 

The negotiability of town bonds in aid of the construction 
of arailroad is not affected by a recital that the bonds 
were issued * for the construction of the same through 
said township.” The construction of the road is not a 
condition on which the payment of the bonds depends. 


N error to the Circuit Court of the United States for 

the District of Kansas. 

Mr. Justice Srtrone delivered the opinion of the 
court. 

The first question certified from the court below is 
whether the bonds to which the coupons in suit were 
attached are negotiable bonds, such as to entitle the 
plaintiff to the rights of a bona fide holder of negotiable 
paper taken in the ordinary course of business before 
maturity. 

They are certificates of indebtedness to the railroad 
company, or bearer, each for one thousand dollars, 
lawful money of the United States, payable on a day 
certain, with interest at the rate of seven per cent, pay- 
able annually on the first day of January in each year, 
at a specified banking-house, on the presentation and 
surrender of the respective interest coupons thereto 
annexed. If this were all, there could be no doubt of 
their complete negotiability. But it is said the subse- 
quent language of the certificates controls the absolute 
promise, and shows that payment was to be made only 
onacontingency. This is argued from the recital con- 
tained in the instrument and from what follows it. 
We quote: ‘“*This bond is issued for the purpose of 
subscribing to the capital stock of the Fort Scott and 
Allen county railroad, and for the construction of the 
same through the said township, in pursuance of and 
in accordance with an act of the legislature of the State 
of Kansas, entitled ‘ An act to enable municipal town- 
ships to subscribe for stock in any railroad, and to pro- 
vide for the payment of the same, approved February 25, 
1870;’ and for the payment of the said sum of money 
aud accruing interest thereon, in manner aforesaid, 





upon the performance of the said condition, the faith 
of the aforesaid Humboldt township, as also its prop- 
erty, revenue and resources is pledged.’”’ Relying upon 
this clause of the certificate, the township contends 
that the construction of the railroad through the town- 
ship was a condition upon which the payment was 
agreed to be made. We think, however, this is not the 
true construction of the contract. The construction 
of the road as well as the subscription for stock were 
mentioned in the recital as the reasons why the town- 
ship entered into the contract, not as conditions upon 
which its performance was made to depend. It was 
for the purpose of subscribing, and to aid in the con- 
struction of the road that the bond was given. The 
words ‘‘upon the performance of the said condition,” 
cannot then refer to any thing mentioned in the re- 
cital, for there is no condition there. A much more 
reasonable construction is that they refer to a former 
part of the bond, where the annual interest is stipula- 
ted to be payable at a banker’s, ‘“‘on the presentation 
and surrender of the respective interest coupons."’ 
Such presentation and surrender is the only condition 
mentioned in the instrument. But that stipulation 
presents no such contingency as destroys the negotia- 
bility of the instrument. It is what is always implied 
in every promissory note or bill of exchange, that it is 
to be presented and surrendered when paid. As well 
might it be said that a note payable on demand is pay- 
able upon a contingency, and therefore non-negotia- 
ble, as to affirm that one payable on its presentation 
and surrender is for that reason destitute of negotia- 
bility. 

The next question certified is, whether the bonds are 
invalid because of the fact that the election was held 
within less than thirty days after the day of the order 
calling for it. 

The act of the legislature under which the bonds pur- 
port to have been issued (passed in 1870) is the act under 
which the bonds considered in the case of Marcy v. 
The Township of Oswego were issued. We held in that 
case that by its provisions the board of county com- 
missioners, who caused the bonds to be issued, were 
constituted the authority to determine whether the 
conditions of fact, made by the statute precedent to 
the exercise of the authority granted to execute and 
issue the bonds, had been performed, and that their 
recital in the bonds issued by them was conclusive in a 
suit against the township brought by a bona fide holder. 
In so ruling we but decided what had often before been 
decided, and what ought to be regarded as a fixed rule. 
Applying it to the solution of the question now before 
us, it is plain that the bonds are not invalid, because 
all the notice of the popular election was not given 
which the legislative act directed. The election was a 
step in the process of execution of the power granted 
to issue bonds in payment of a municipal subscription 
to the stock of arailroad company. It did not itself 
confer the power. Whether that step had been taken 
or not, and whether the election had been regularly 
conducted, with sufficient notice, and whether the 
requisite majority of votes had been cast in favor of a 
subscription and consequent bond issue, were questions 
which the law submitted to the board of county com- 
missioners and which it was necessary for them to an- 
swer before they could act. In the present case the 
board passed upon them and issued the bonds, assert- 
ing by the recitals that they were issued ‘‘ in pursuance 
of and in accordance with the act of the legislature.” 
Thus the plaintiff below took them, without knowledge 
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of any irregularities in the process through which the 
legislative authority was exercised, and relying upon 
the assurance given by the board that the bonds had 
been issued in acccrdance with thelaw. In his hands, 
therefore, they are valid instruments. 

The third question certified is answered by what was 
decided in the case of Marcy v. The Township of Oswego, 
to which we have already referred. There is no essen- 
tial difference between this case and that. The assess- 
ment rolls of the township may have been proper evi- 
dence for the consideration of the board of county 
commissioners when they were inquiring what the 
value of the taxable property of the township was, but 
the bonds are not invalid in the hands of a bona fide 
holder by reason of their having been voted and issued 
in excess of the statutory limit, as shown by the rolls. 
Whatever may be the right of the township as against 
those who issue the bonds, it cannot set up against a 
bona fide holder of the bonds that the amount issued 
was too large, in the face of the decision of the board, 
and their recital that the bonds were issued pursuant 
to and in accordance with the act of 1870. 

The judgment of the Circuit Court is affirmed. 

[We give the following dissenting opinion on account 
of the ability with which the dissent is expressed, and 
because two judges, Davis and Field, concur.) 

Mr. Justice Miller dissenting. 

We have had argued and submitted to us during the 
present term some ten or twelve cases involving the 
validity of bonds issued in aid of railroads by counties 
and towns in different States. 

They were reserved for decision until a late day in 
the term, and the opinions having been delivered in all 
of them within the last few weeks, I have waited for 
what I have thought proper to say by way of dissent to 
some of them until the last of these judgments are an- 
nounced, as they have been to-day. 

I understand these opinions to hold that when the 
constitution of the State or an act of its legislature im- 
peratively forbids these municipalities to issue bonds 
in aid of railroads or other similar enterprises, all such 
bonds issued thereafter will be held void. But if there 
exists any authority whatever to issue such bonds, no 
restrictions, limitations or conditions imposed by the 
legislature in the exercise of that authority can be made 
effectual if they be disregarded by the officers of those 
corporations. 

That such is the ry c quence of the decis- 
ion just read, in the cases » da the State of Kansas, is 
too obvious to need argument or illustration. That 
State had enacted a general law on the subject of sub- 
scriptions by counties and towns to aid in the construc- 
tion of railroads, in which it was declared that no bonds 
should be issued on which the interest required an an- 
nual levy of a tax beyond one per cent of the value of 
the taxable property of the municipality which issued 
them. 

In the case under consideration this provision of the 
statute was wholly disregarded. I am not sure that 
the relative amount of the bonds, and of the taxable 
property of the towns is given in these cases with ex- 
actness, but I do know that in some of the cases tried 
before me last summer in Kansas it was shown that 
the first and only issue of such bonds exceeded in 
amount the entire value of the taxable property of the 
town as shown by the tax list of the year preceding the 
issue. 

This court holds that such a showing is no defense to 
the bonds, notwithstanding the express prohibition of 








the legislature. It is therefore clear that so long as 
this doctrine is upheld it is not in the power of the 
legislature to authorize these corporations to issue 
bonds under any special circumstances, or with any 
limitation in the use of the power, which may not be 
disregarded with impunity. It may be the wisest 
policy to prevent the issue of such bonds altogether. 
But it is not for this court to dictate a policy for the 
States on that subject. 

The result of the decision is a most extraordinary 
one. It stands alone in the construction of powers 
specifically granted, whether the source of the power 
be a State constitution, an act of the legislature, a re- 
solutjon of a corporate body, or a written authority 
given by an individual. It establishes that of all the 
class of agencies, public or private, whether acting as 
officers whose powers are created by statute or by 
other corporations or by individuals, and whether the 
subject-matter relates to duties imposed by the na- 
tion, or the State, or by private corporations, or by 
individuals, on this one class of agents, and in regard 
to the exercise of this one class of powers alone, must 
full, absolute, and uncontrollable authority be con- 
ferred on them or none. In reference to municipal 
bonds alone, the law is that no authority to issue 
them can be given, which is capable of any effectual 
condition or limitation as to its exercise. 

The power of taxation, which has repeatedly been 
stated by this court to be the most necessary of all 
legislative powers, aud least capable of restriction, 
may by positive enactments be limited. If the consti- 
tution of a State should declare that no tax shall be 
levied exceeding a certain per cent of the value of the 
property taxed, any statute imposing a larger rate 
would be void as to the excess. If the legislature 
should say that no municipal corporation should as- 
sess a tax beyond a certain per cent, the courts would 
not hesitate to pronounce a levy in excess of that rate 
void. 

But when the legislature undertakes to limit the 
power of creating a debt by these corporations which 
will require a tax to pay it in excess of that rate of 
taxation, this court says there is no power to do this 
effectually. No such principle has ever been applied 
by this court, or by any other court, to a State, to the 
United States, to private corporations or to individu- 
als. I challenge the production of a case in which it 
has been so applied. 

In the Floyd Acceptance Cases, 7 Wall. 666, in which 
the Secretary of War had accepted time drafts drawn 
on him by a contractor, which, being negotiable, came 
into the hands of bona fide purchasers before due, we 
held that they were void for want of authority to ac- 
cept them. And this case has been cited by this court 
more than once without question. No one would 
think for a moment of holding that a power of attor- 
ney made by an individual cannot be so limited as to 
make any one dealing with the agent bound by the lim- 
itation, or that the agent’s construction of his power 
bound the principal. Norhas it ever been contended 
that an officer of a private corporation can, by exceed- 
ing his authority, when that authority is express, is 
open, and notorious, bind the corporation which he 
professes to represent. 

The simplicity of the device by which this doctrine 
is upheld as to municipal bonds is worthy the admira- 
tion of all who wish to profit by the frauds of munici- 
pal officers. It is, that wherever acondition or limita- 
tion is imposed upon the power of those officers in 
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issuing bonds, they are the sole and final judges of the 
extent of those powers. If they decide to issue them 
the law presumes that the conditions on which their 
powers depended existed, or that the limitation upon 
the exercise of the power has been complied with, and 
especially and particularly if they make a false recital 
of the fact on which the power depends in the paper 
they issue, this false recital has the effect of creating a 
power which had no existence without it. 

This remarkable result is always defended on the 
ground that the paper is negotiable, and the purchaser 
is ignorant of the falsehood. But in the Floyd Ac- 
ceptance Cases this court held, and it was necessary to 
hold so there, that the inquiry into the authority by 
which negotiable paper was issued was just the same 
as if it were not negotiable, and that if no such au- 
thority existed it could not be aided by giving the 
paper that form. In county bond cases it seems to be 
otherwise. 

In that case the court held that the party taking 
such paper was bound to know the law as it affected 
the authority of the officer who issued it. In county 
bond cases, while this principle of law is not expressly 
contradicted, it is held that the paper, though issued 
without authority of law, and in opposition to its ex- 
press provisions, is still valid. 

There is no reason, in the nature of the condition on 
which this power depends in these cases. why any, 
purchaser should not take notice of its existence be- 
fore he buys. The bonds in each case were issued at 
one time, as one act, of one date, and in payment of 
one subscription. All this was a matter of record in 
the town where it was done. 

So, also, the valuation of all the property of the 
town for the taxation of the year before the bonds 
were issued is of record both in that town and in the 
office of the clerk of the county in which the town is 
located. A purchaser had but to write to the town- 
ship clerk or the county clerk to know precisely the 
amount of the issue of bonds and the value of the 
taxable property within the township. In the matter 
of a power depending on these facts, in any other 
class of cases, it would be held that before buying 
these bonds the purchaser must look to those matters 
on which their validity depended. 

They are public, aJl open, all accessible. The statute, 
the ordinance for their issue, the latest assessment 
roll. But in favor of a purchaser of municipal bonds 
all this is to be disregarded, and a debt contracted 
without authority, and in violation of express statute, 
is to be collected out of the property of the helpless 
man who owns any in that district. 

I say helpless advisedly, because these are not his 
agents. They are the officers of the law. Appointed 
or elected without his consent, acting contrary, per- 
haps, to his wishes. Surely, if the acts of any class 
of officers should be valid only when done in con- 
formity to law, it is those who manage the affairs of 
towns, counties and villages, in creating debts which 
not they but the property owners must pay. 

The original case on which this ruling is based, is 
Knox County v. Aspinwall, 21 How. 544. It has, I 
admit, been frequently cited and followed in this 
court since then, but the reasoning on which it was 
founded has never been examined or defended until 
now. It has simply been followed. The case of The 
Town of Coloma v. Eaves, decided a few days ago, is 
the first attempt to defend it on principle that has 
ever been made. How far it has been successful I will 





not undertake to say. Of one thing I feel very sure, 
that if the English judges who decided the case of The 
Royal British Bank v. Torquand, on the authority of 
which Know County v. Aspinwall was based, were here 
to-day, they would be filled with astonishment at this 
result of their decision. 

The bank in that case was not a corporation. It was 
a joint-stock company in the nature of a partnership. 
The action was against the manager as such, and the 
question concerned his power to borrow money. This 
power depended in this particular case on a resolution 
of the company. The charter or deed of settlement 
gave the power, and when it was exercised the court 
held that the lender was not bound to examine the 
records of the company to see if the resolution had 
been legally sufficient. 

This was a private partnership. Its papers and 
records were not open to public inspection. The 
manager and directors were not officers of the law, 
whose powers were defined by statute, nor was the ex- 
istence of the condition on which the power depended 
to be ascertained by the inspection of public and offi- 
cial records made and kept by officers of the law for 
that very purpose. In all these material circumstances 
that case differed widely from those now before us. 
It is easy to say, and looks plausible when said, that if 
municipal corporations put bonds on the market they 
must pay them when they become due. But it is 
another thing to say that when an officer created by 
the law exceeds the authority which that law confers 
upon him, and in open violation of law issues these 
bonds, the owner of property lying within the corpo- 
ration must pay them, though he had no part what- 
ever in their issue and no power to prevent it. 

This latter is the true view of the matter. As the 
corporation could only exercise such power as the 
law conferred, the issuing of the bonds was not the 
act of the corporation. It isa false assumption to say 
that the corporation put them on the market. If one 
of two innocent persons must suffer for the unauthor- 
ized act of the township or county officers, it is clear 
that he who could, before parting with his money, 
have easily ascertained that they were unauthorized, 
should lose rather than the property-holder, who might 
not know any thing of the matter, or if he did, had 
no power to prevent the wrong. 

Mr. Justice Davis and Mr. Justice Field concur with 


me in this opinion. 
—————_>—__—— 


LIABILITY OF A BANK UPON CHECK RAISED 
AFTER CERTIFICATION. 


E have already given decisions upon the effect of the 

certification of a raised check. The following case 
—Helvese v. Hibernia National Bank — just decided by 
the Supreme Court of Louisiana, considers the lia- 
bility of a bank upon acheck ‘raised’ after certifi- 
cation. The court say: 

Plaintiff appeals from the judgment rejecting his 
demand against the defendant on a certified check for 
$4,150. The defense is that the check was raised after 
it was certified, and the date was altered. 

It appears that the Hibernia Bank on the 2d day of 
July, 1874, certified a check of its customer, J. Weid- 
ner, for $41. That there was a blank between the 
words ‘‘ forty-one” and ‘“ dollars,” in which the 


drawer inserted the words “‘ hundred and fifty; ”’ that 
the date was changed from the 2d to the 7th of July, 
and that plaintiff acquired it on the 7th of July, in due 
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course of business for value; also, that Weidner has 
absconded. 

The bank was negligent in certifying the check with- 
out drawing a line with a pen across the blank between 
the words forty-one and dollars, thereby enabling the 
drawer to perpetrate the fraud. It is admitted that if 
George Soule, an expert, had been produced as a wit- 
ness, he would testify, ‘ that if a line had been drawn 
from these words (forty-one) to the word dollars, it 
would have been impossible to erase it without leav- 
ing a mark; there was no such line drawn; such a line 
could not have been taken out by the use of chemicals 
without leaving some traces of the action of the acid 
on the paper.” 

The evidence is that there was nothing in the appear- 
auce of the check to excite the suspicion of the plain- 
tiff as a prudent man of business. 

We think this case is controlled by the case of Isnard 
v. Torris and Marquis, 10 A. 103, where the indorser 
was held liable for a note raised from $150 to $450 un- 
der similar circumstances. The court said: ‘There 
was a want of proper caution on the part of Marquis 
in indorsing a note containing such a blank. 

“This want of proper caution on his part enabled 
Torris to commit a fraud by filling up the blank so as 
to increase the amount in a manner entirely free from 
suspicion; and surely the equity of Marquis, whose 
case is certainly a hard one, is inferior to that of Is- 
nard, who has parted with his money on the faith of a 
state of things which the imprudence of Marquis ena- 
bled Torris to create. By the Law Merchant of this 
country the certificate of the bank that a check is 
good, is equivalent to acceptance.’’ 10 Wall. 647. 

It is therefore adjudged that the judgment herein in 
favor of defendant be annulled, and that plaintiff re- 
cover of defendant $4,150, with legal interest from 7th 
July, 1874, and costs of both courts. 


————>______ 


CONTRACT OF SALE— AGREEMENT TO DE- 
LIVER CROP — ACT OF GOD. 


ENGLISH COURT OF APPEAL. 


HOWELL V. COUPLAND. 


In March, 1 defendant entered into a contract to 
sell to the plaintiff “ two hundred tons of Regent pota- 
toes gown on land belonging to the defendant at 
W., to be delivered in September and October.” 
Enough of defendant’s land at W. to produce, under 
ordinary circumstances, the stipulated number of tons, 
was sown with potatoes, but owing to a blight which 
occurred in August, the land produced only eighty tons 
of potatoes, there being no default or negligence on the 
part of the defendant. The defendant having delivered 
the eighty tons, and anaction having been brought for 
non-delivery of the remainder. 

Held (affirming the judgment of the Queen’s Bench), that 
the above contract not being an absolute contract to 
deliver but a contract to deliver specific goods, and,the 
performance having been rendered impossible by causes 
over which the defendant had no control, the defendant 
was therefore excused. Taylor v. Caldwell, 3 3B. & 8. 
826, followed. 


‘HIS was an action tried before the late Chief Jus- 
tice Bovill, at Lincoln Spring Assizes, 1873, when 
a verdict was found for the plaintiff, leave being re- 
served to the defendant to move to enter the verdict 
for him. The defendant accordingly obtained a rule, 
which came on to be argued in the Court of Queen’s 
Bench on the 22d day of May, 1875, when the rule was 
made absolute. See the case reported, 30 L. T. Kep. 
(N. 8.) 677; L. Rep., 9 Q. B. 462. 
The appeal was by the plaintiff under the provisions 
of the Common Law Procedure Act, 1854, against the 





above decision, aud the following is a statement of 
the case : — 

The plaintiff is a potato merchant at Holbeach, 
Lincolnshire, and the defendant a farmer at Whaplode 
in the same county. In the year 1872 the defendant, 
at the proper season and in due course of husbandry, 
appropriated between eighty or ninety acres of land 
for the growth of potatoes, sixty-eight acres at Whap- 
lode, and about twenty in Holbeach. In March of the 
same year the plaintiff and the defendant met together, 
and entered into the following contract: 


Memorandum of agreement made this day of . 
1872, between Robert Coupland, of Whaplode, and John 
Howell, of Holbeach, whereby Robert Coupland agrees to 
sell, and the said John Howell agrees to purchase, two 
hundred tons of Regent potatoes, grown on land belonging 
tothe said Robert Coupland, of Whaplode, at and after the 
rate of 31. 12s. 6d. perton to be riddled on al 5-8 in. riddle, 
and delivered at Holbeach Railway Stations good and mar- 
ketable ware during the months of September or October, 
as the said John Howell may direct, and under his direc- 
tions. The purchaser to find riddles. And it is further 
agreed between the said Robert Coupland and the said 
John Howell that the said potatoes shall be paid for when 
and as they are taken away. 


At the time of making the contract out of the sixty- 
eight acres in Whaplode, twenty-five were actually 
sown with potatoes, and the remaining forty-three 
acres were ready for sowing. The forty-three acres 
were afterward sown in due course. And the whole 
sixty-eight acres together were amply sufficient in an 
ordinary season, and in the ordinary course of culti- 
vation, to produce a much larger quantity than two 
hundred tons, the land producing on an average 
seven tons to the acre. In July and August, with- 
out any default on the part of the defendant, a dis- 
ease, which no skill or care on the part of the defend- 
aut could have prevented, attacked the crop, and 
caused it to fail, and when the time for taking it up 
arrived the whole marketable produce of the crop of 
the lands of the defendant, both in Whaplode and 
Holbeach, together amounted to no more than seventy- 
nine tons, eight cwt., and this quantity the defendant 
delivered to the plaintiff. The rest of the crop had 
perished from the disease. If the defendant had had 
other land to plant with potatoes at the time when the 
disease was discovered, which, in fact, he had not, it 
would have been too late tosowit. The present ac- 
tion was brought to recover damages for the mon-de- 
livery of the residue of the two hundred tons, and the 
verdict at the trial was entered for 4321. 5s., leave being 
reserved to the defendant to move to enter the ver- 
dict for him on the ground that he was not liable to 
deliver the ungrown potatoes. 

Digby Seymour, Q. C., and Waddy, Q. C., for the 
plaintiff.— This was an absolute contract to deliver 
potatoes, and there is nothing to show that the defend- 
ant did not undertake the risk of the potato disease. 
The law is laid down Walton v. Waterhouse, 2 Wms. 
Saunders, 421 a, and in Jones v. St. John College, 23 L. 
T. Rep. (N. 8.) 803; L. Rep., 6 Q. B. 115; 40 L. J. 80, 
Q. B. Hanunen, J., at p. 127 of the L. R., says: “ Un- 
doubtedly it may be an unusual or an unwise contract 
to enter into, but there is no reason why a man should 
not enter into sucha contract. Certainly, if he does 
in direct terms enter into a contract to perform an im- 
possibility, subject to a penalty, he will not be excused 
because it is an impossibility.”” See also Lord Clifford 
v. Watts, 22 L. T. Rep. (N. 8.) 717; L. R.,5C. P. 577, 
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per Wiles, J. Lord Coleridge, C. J.— The question in 
this case is, is this a contract to deliver a specific chat- 
tel? Mellish, L. J.—Suppose he had contracted to 
deliver the whole crop, and there was no crop? Ifa 
man undertakes to deliver the whole crop he can pro- 
tect himself from any contingency that may arise: 
Taylor v. Caldwell, 3 B. & S. 826. Lord Coleridge, C. 
J.—The contract says you undertake to deliver two 
hundred tons of potatoes at a certain time. If those 
potatoes do not then exist, Taylor v. Caldwell and Ap- 
pleby v. Myers, L. Rep., 2 C. P. 661, apply. There is 
further a warranty that the land shall produce the 
crop at that time. In Barker v. Hodgson, 3 M. & 8. 
277, it was held that the charterer of a ship who cov- 
enants to send a cargo alongside at a foreign port is 
not excused from sending it alongside, though in con- 
sequence of the prevalence of an infectious disorder 


in the port all public intercourse is prohibited by the 


law of the port. There is a class of cases which de- 
pend upon the health or capacity of the party contract- 
ing. Hall v. Wright, 29 L. J. 43 Q. B. Cleasby, B., 
refers to Robinson v. Davidson, 24 L. T. Rep. (N. 8.) 
755; L. Rep., 6 Ex. 269. Mellish, L. J.— Is there nota 
difference when the crop is in existence at the time of 
making the contract, and when it is not in existence? 
The contract is to sell potatoes ‘“‘ grown,’’ which means 
‘shall be grown,”’ the defendant must either put the 
contract out of the range of possibility, or he must 
take the risk. The real meaning of the contract was 
not for the potatoes to be grown on this particular 
spot. 


Herschell, Q. C., and Beasley, for the defendant, 
were not called upon. 


Lord Coleridge, C. J. I am of opinion that the judg- 
ment of the Court of Queen’s Bench sheuld be affirmed. 
The contract here is a contract between the plaintiff 
and defendant, that the defendant shall sell, and the 
plaintiff shall buy two hundred tons of Regent pota- 
toes, grown on land belonging to the defendant in 
Whaplode, at a certain rate perton. From the facts 
found in the case, it appears that at the time of mak- 
ing the contract the defendant had sixty-eight acres 
ready for potatoes ; twenty-five acres had been already 
sown, the other forty-three acres were afterward 
sown, an amount which by ordinary calculation would 
be enough to raise the stipulated quantity of potatoes. 
Before the time for delivery it is found that the pota- 
to disease had appeared—a disease which it is expressly 
found no amount of skill, care, or diligence on the 
part of the defendant could prevent. The crop is at- 
tacked by this disease, and by it reduced so low as to 
make it impussible for the defendant to deliver the 
requisite quantity of potatoes; and it is also found 
that at the time the disease was discovered to have 
made its appearance, the defendant had no other land 
suitable for the purpose of sowing other potatoes, so 
as tosupply, if possible, the deficiency in the quantity 
contracted to be delivered. Under these circumstan- 
ces the Court of Queen’s Bench have held that the 
principle of Taylor v. Caldwell, ubi sup., and Appleby 
v. Myers, ubi sup., applies, and the defendant is ex- 
cused from the performance of his contract. It ap- 
pears to me that the true ground of construction on 
which this contract should be interpreted, and I be- 
lieve the ground on which the Court of Queen’s Bench 
have decided, is that by the clear and simple coustruc- 
tion of the contract both parties agreed there shou.d 
be a condition that the potatoes should be or have 





been in existence at the time named for the perform- 
ance of the contract. They had been in existence, 
and had been destroyed by causes over which the de- 
fendant had no control, and therefore it became im- 
possible for him to perform his contract, and accord- 
ing to the law in such case, as applicable to the condi- 
tion both parties agreed to be bound by, he is excused. 
It was not an absolute contract to deliver under all 
circumstances, but it was a contract to deliver a cer- 
tain quantity of potatoes of a specific crop, and if at 
the time of delivery such quantity is not forthcoming 
through reasons over which the defendant has no con- 
trol, such condition will exempt the defendant from 
performance of the contract. I am, therefore, of opin- 
ion that the judgment of the Court of Queen’s Bench 
should be affirmed. 


James, L. J. Iam of the same opinion, and I think 
the question was rightly considered in the court be- 
low. The question entirely turns upon the construc- 
tion of the contract; is it a contract including a war- 
ranty to deliver the goods which are contracted to be 
sold? or is it a contract to deliver 200 tons of potatoes 
out of a specific crop? I am of opinion that it is a 
contract to deliver 200 tons of potatoes out of a spe- 
cific crop, and if so, the defendant is excused if by 
causes over which he has no control he is prevented 
from delivering. 


Mellish, L. J. I am of the same opinion. The 
words of the contract are that ‘‘ Coupland agrees to 
sell and Howell to purchase 200 tons of Regent pota- 
toes grown on land belonging to Coupland in Whap- 
lode.’’ Now that does not mean that the potatoes 
shall be forthcoming, or that the defendant warrants 
that they shall be forthcoming at the time fixed for 
the performance of the contract; it means that the 
potatoes shall be grown, and then, according to the 
rule of law, and the authority of the Court of Queen’s 
Bench, if he is prevented by the act of God from the 
further performance of the contract, he is excused. 
No doubt there is this distinction between the present 
case and others, that here the thing, which is the sub- 
ject-matter of the contract, is not in existence at the 
time of making the contract, but, assuming the po- 
tatoes to have been full grown at the time of making 
the contract, and that then the disease had come on 
them and destroyed them, it is clear that the per- 
formance of the contract is excused, and it can make 
no difference that the potatoes were not in existence. 
It is not like a case where no specific goods are to be 
sold, but here the parties agree to sell and buy specific 
goods, and if those goods are destroyed by vis major 
then the party who contracts to deliver is excused. 
Such is the principle of law as decided by the cases 
referred to. It would seem also from the fact of 
sixty-eight acres and twenty acres being sown that a 
sufficient proportion of land was appropriated for the 
purpose. 

Baggallay, J. A. Iam of the same opinion. 


Cleasby, B. I am of the same opinion. I put the 
case not so much on the ground that by the act of God 
the defendant is excused from performance of his con- 
tract, as upon the positive contract. There was no 
absolute contract to deliver, but an agreement to sell 
a specific crop, to be grown on a particular piece of 
land, and if the defendaut is prevented from perform- 
ing his part of the contract by circumstances over 
which he had no control, he is excused. If the goods 
had existed at the time of making the contract, it is 
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clear he would have been excused, and I see no differ- 
ence in the fact of their not being in existence at the 
time of making the contract. 

Solicitors for the plaintiff, Monckton & Co., for 
Ayliffe, Holbeach. 

Solicitors for the defendant, Wright, Bonner and 
Wright, for Bonner aud Calthrop, Spalding. 

——____— 
RECENT ENGLISH DECISIONS. 


AGREEMENT FOR LEASE. 

Statute of frauds: work done upon premises by intend- 
ed lessee: common counts.—The plaintiff, in a letter, 
proposed to take a lease of the defendant’s house fora 
term of years, if the defendant would carry out cer- 
tain alterations. A correspondence and interviews 
followed, and it was ultimately agreed that the altera- 
tions should be made, the plaintiff to pay 751. toward 
them. The plaintiff wished to have the drawing-room 
painted ina particular way, and the defendant con- 
sented that the plaintiff should send in his own work- 
men to paint it, which he accordingly did, and also 
laid down gas pipes, etc., with the defendant's consent. 
Ultimately the plaintiff was prevented from taking 
possession of the house owing to the default of the de- 
fendant in carrying out the alterations to be performed 
by him, and brought an action for breach of the agree- 
ment, with the common counts for work done, etc. 
The correspondence disclosed no agreement sufficient 
to satisfy the Statute of Frauds. Held, that the plain- 
tiff could, under the common counts, recover for the 
value of the work done by the defendant's consent. 
Hodgson v. Johnson, E. B. & E. 685; 28 L. J. (Q. B.) 
88, questioned. Pulbrook v. Lawes, L. R. (Q. B. D.) 


284 
CHARTERPARTY. 


1. Shipping: condition that charterers’ liability shall 
cease when cargo is shipped: *‘ loading excepted.”” A 
charterparty contained a clause: ‘ This charter being 
concluded by the charters on behalf of another party, 
it is agreed that all liability of the former shall cease 
as soon as the cargo is shipped, loading excepted, the 
owners and master of the vessel agreeing to rest solely 
on their lien on the cargo for freight, demurrage, and 
all other claims, and which lien it is hereby agreed 
that they shall have."’ Held, that “loading excep- 
ted’ extended to delay in loading, and was not con- 
fined to the loading a full and complete cargo; and the 
charterers, therefore, remained liable for the delay, 
though they had shipped a complete cargo. Lister v. 
Van Haansbergen, L. R. (Q. B. D.) 269. 

2. Ship and shipping: liability of charterer for delay 
in unloading caused by bad weather. By a charterparty 
for a voyage with a cargo of timber from Pensacola to 
a safe port in the United Kingdom, “ sixteen working 
days were to be allowed the merchants for loading the 
ship at Pensacola, and to be discharged at such wharf 
or dock as the charters may direct, always afloat, in 
fourteen like days, and ten days on demurrage over 
and above the said lying days at 101. perday.”’ The 
ship was ordered to M., and arrived at the usual place 
of discharge in the river and began unloading. It was 
the duty of the master to put the timber over the ship’s 
side, and from it into rafts, and the charterer was 
to send tugs and take the rafts away. During the un- 
loading bad weather came on, and, though the ship 
did not leave her anchorage, the rafts could not be 
formed, and the charterer therefore could not do his 
part in taking the timber away. The bad weather 





caused a delay of four days in discharging the ship. 
An action having been brought by the ship-owner 
against the charterer for the four days’ demurrage: 
Held, that, where a given number of days is allowed 
to the charterer for unloading, a contract is implied on 
his part that, from the time when the ship is at the 
usual place of discharge, he will take the risk of any 
ordinary vicissitudes which may occur to prevent his 


releasing the ship at the expiration of the lay days; 


and the defendant, therefore, was liable for the four 
days’ demurrage. Thiisv. Byers, Q. B. D. 244. 
CONDITION. 

Devise: restraint of marriage: distinction between 
wills of realty and personalty. —D. made his will as 
follows: ‘I give, devise, and bequeath unto my sister 
Mary, her daughter Elizabeth, and Sarah, the daughter 
of David Jones, all my landed property, together with 
all my goods, chattels, and effects, to possess and enjoy 
the same jointly during their life-time; and when any 
or some of the before-mentioned parties shall depart 
this life, I give, devise, and bequeath her or their 
shares to be possessed and enjoyed by my sister 
Jemima, the wife of John Davies, together with her 
daughter Mary, during their life-time; provided the 
said Mary, davghter of the said Jemima, my sister, 
shall remain in her present state of single woman, 
otherwise, if she shall alter her present state of single 
woman, and bind herself in wedlock, she is liable to 
lose her share of the said property immediately, and 
her share to be possessed by the other-mentioned par- 
ties, share and share alike.’’ Held, that the estate of 
Mary Davies in the land ceased on her marriage; for 
that the object of the testator appeared to be, not to 
restrain marriage, but to provide for Mary Davies 
while she was unmarried ; and the question whether the 
clause amounted to a condition or a limitation was 
immaterial, as the authorities upon such a distinction 
did not apply to a devise of realty. Jones v. Jones, L. 


R., Q. B. D. 279. 
DAMAGES. 


Breach of contract: notice of special purpose: non- 
delivery of samples: loss of profits.—The plaintiff, a 
manufacturer, who was in the habit of attending at 
agricultural shows to exhibit samples of his goods, and 
made profit by the practice, delivered them upon a 
show-ground, where he had been exhibiting them, 
to the receiving agent of the defendants, a railway 
company, to be carried by a particular day toa show- 
ground at another place, when and where a similar 
show, at which he intended to exhibit, was to be held, 
but nothing was expressly said about this intention of 
the plaintiff. The samples did not arrive till after the 
day stipulated, and when the show was over, and the 
plaintiff lost several days in going to meet them, and 
waiting for them. In an action for the breach of con- 
tract, a verdict was given for damages which included 
a sum for loss of time or loss of profit. Held, the 
court drawing the inference of fact, that the purpose 
of the plaintiff to exhibit was within the contempla- 
tion of the parties to the contract, that the plaintiff 
was entitled to the damages, on the ground that loss 
of profit was a natural and probable result of the fail- 
ure of that purpose; and that no evidence was neces- 
sary of his prospect of making profit at the particular 
show in question. Simpson v. London and North- 
western Raiiway Company, L. R., Q. B. D. 274. 

FRAUD. 

Delivery of goods for fraudulent purpose: right of 

owner to repudiate purpose and recover the goods.— 
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The plaintiff, being in embarrassed circumstances, in 
pursuance of an agreement between him and A, made 
over all his stock in trade to A, and fictitious bills of 
exchange were given by A in plaintiff’s favor. Pos- 
session of the zoods was given to A, together with an 
inventory, but no bill of sale was executed by plain- 
tiff. The object of the transaction was to prevent 
plaintiff ’s creditors getting hold of the goods, and so 
being paid in full. Defendant was a creditor for 1001., 
and was cognizant of what was concocted between 
plaintiff and A. After A had removed the goods 
from plaintiff’s premises, two meetings of plaintiff’s 
creditors were held, but no compromise was effected 
with the creditors. Some months afterward A exe- 
cuted a bill of sale of the goods to defendant, for the 
alleged purpose of securing the debt due from plain- 
tiff to defendant, but plaintiff was no party to the bill 
of sale, nor did he sanction or know of it. Plaintiff 
having demanded the goods from A and defendant, 
brought an action against defendant for the detention. 
Held, by the Queen’s Bench and Court of Appeal, 
that, the fraudulent purpose not having been carried 
out, plaintiff was not relying on the illegal transac- 
tion, but was entitled to repudiate it, and recover his 
goods from A, and defendant had no better title than 
A,as he knew how A had become possessed of the 
goods. Taylor v. Bowers, L. R., Q. B. D. (C.A.) 291. 


——— 


BOOK NOTICE. 


The Law and Practice of Insolvent Assignments in the State 
of New York, with forms. By William 8. Keiley, Coun- 
selor at Law. New York: Banks & Brothers, 1876. 

\ R. KEILEY deserves much praise for the ingenuity 
it displayed in the composition of this book. The 
statute of 1860 (chap. 348), which serves as the author’s 
text, is so plain in its terms that but few questions 
have been raised under it in the courts. The paucity 
of judicial comments upon it and the clear and ex- 
plicit language of the statute itself, appear to us to 
render the writing of a treatise upon it quite unneces- 
sary. In this book, however, we are presented with 
the result of an energetic endeavor to make a lit- 
tle material go a great way quite creditable (?) to 
the author. The method he has followed to accom- 
plish his object is certainly a remarkable one, and 
while he may not be its inventor, he has used it to an 
almost unprecedented extent. He is not only profuse 
in his language and diffuse in his style, but he has 
adopted every other conceivable device for swelling 
the book to its volume (excluding the appendix of 
forms) of 186 pages; and in order to attain even that 
number it has been necessary to ‘“‘lead”’ the small- 
pica type in which the book is printed, and particu- 
larly where the names of cases are given (e. g., on p. 
114) to make frequent use of “ quadrates.’”’ But these 
offenses are venial and insignificant in comparison 
with the practice resorted to by Mr. Keiley, which we 
shall proceed to describe. His language and style may 
be owing to want of skill; the manner in which the 
book is printed may be due to the publishers, but what 
is now referred to is the deliberate handiwork of the 
author. 

The quantity of repetition indulged in by him is al- 
most stupendous. Although the statute and its amend- 
ments are set forth in full at the beginning of the book, 
yet as often as he has had occasion to refer to any 
portion of the act he has either quoted that portion in 
full or attempted to give the purport of it—in the 





latter case often occupying more space than the por- 
tion itself. Whole paragraphs appear again and again. 
Propositions are stated, reiterated and re-reiterated, 
and abstracts of decisions are too often repeated. These 
repetitions were not made for purposes of argument 
in support of positions taken by the author. Besides, 
ground traveled over in one chapter has, in many 
cases, been gone over again in another. Our space is 
too limited to give many examples of what we speak 
of. To give all the book’s blemishes would compel us 
to reprint it, and we do not care to become liable to a 
suit for an infringement of the copyright of so worth- 
less a production: 

Section 4 of the statute and its amendments, printed 
in full occupy eight of the first seventeen pages. 
These are all reprinted at page 38, and are repeated in 
substance at page 66 and again at page 96. The point 
decided in Barbour v. Everson is three times stated 
(pp. 66, 97 and 137). The doubt expressed by Judge 
Ingraham in that case (whether any court in New 
York city was vested with the powers of a county 
court), and the subsequent decision in the Matter of 
Morgan, are reviewed at page 167 and again at page 
179. A syllabus of In re Place is presented at page 37, 
at page 56, at page 61 and at page 72. Rule XX of the 
Common Pleas is printed in full at page 26 and again 
at page 59. The mode of serving a citation issued 
under section 4 is described in detail in no fewer than 
three different places (pp. 148, 153 and 156). The cases 
of Butt v. Peck (pp. 130 and 139) and Danzer v. Mundy 
(pp. 132 and 137) are each twice stated within a few 
pages in the same words. The case of Butt v. Peck 
takes up six lines —a large space considering the man- 
ner of printing the book. The case of Smith v. Felton, 
to which six lines are also allotted, is stated in the 
sume words at pages 99 and 182. The greatest effront- 
ery is, however, exhibited in using the case of Liver- 
more v. Northrup. This case, at page 112, covers eight 
lines, which are repeated verbatim at page 138; on 
page 136 we meet with it in a condensed form, it there 
being allowed but four lines, and at page 184 we are 
favored with their counterfeit presentment. Even 
this is scarcely more audacious than the writing of a 
paragraph at the end of one chapter and repeating it 
at the very beginning of the next (pp. 171 and 172). 
These are but a few of the examples that might be 
furnished. 

But were these the only faults in the book, we could 
well content ourselves with passing them unnoticed, 
if the matter of the book were of any value. But 
with the exception of the statutes and a few decisions 
there is nothing in it but what is worse than worth- 
less. Most of the legal propositions advanced by Mr. 
Keiley are not only untenable, but betray the grossest 
ignorance of many of the most elementary principles 
of law—of principles first learned by a law student 
and longest remembered. Either Mr. Keiley has never 
learned them or his memory is a very bad one. He 
tells us (p. 121) that a deed takes effect from the time 
of its acknowledgment! He asserts (p. 71) that assign- 
ments under the act of 1860 are made to relieve debtors 
of their indebtedness! He dogmatically announces 
(p. 60) that one of the sureties upon the assignee’s bond 
must be a freebolder! citing no authority and advanc- 
ing no argument in support of his position. We con- 
fess we are wholly at a loss to conceive upon what 
ground he founds this assertion. There is nothing in 
the statute requiring a surety to be afreeholder. He 


tries to prove, occupying eight pages in doing so (pp. 
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36, 37, 54, 55, 72-5), that an assignee must, under sec- 
tion 4, as amended in 1875, file his bond not only within 
ten days from the delivery of the schedule, but within 
thirty days from the date of the assignment, at all 
events, notwithstanding the fact that the statute ex- 
plicitly prescribes, without limitation or exception, 
that the bond shall be given within ten days after the 
schedule shall have been delivered. The author's 
method of reasoning is certainly the most extraor- 
dinary we have ever had the misfortune to analyze. 
His conclusion is arrived at by reading the original 
section 3 in connection with the section substituted 
therefor by the act of 1875! The language of the lat- 
ter act is clear enough. It says: ‘Section 3 * * * 
is hereby amended so as to read as follows.” As the 
statute now stands there is no provision for giving a 
bond not contained in section 3, and what force the 
original section can have since this amendment, we 
cannot conceive. Perhaps Mr. Keiley can show how, 
notwithstanding its effectual repeal, the old section 
still remains a vital part of the statute, as he seems to 
have a readiness for setting at naught all principles of 
law and all legislative enactments. 

But time is too precious to be further wasted upon 
this book. We shall merely add that we speak ad- 
visedly in saying that as a piece of book making it is 
one of the boldest and most barefaced impositions 
ever perpetrated upon our long-suffering, book-op- 


pressed profession. 
—————_> —______ 


CORRESPONDENCE. 


Stray or EXECUTION IN CAPITAL CASES. 
To the Editor of the Albany Law Journal: 


Srr—In your issue of May 13 I made some sug- 
gestions, in answer to a communication by Mr. Lea- 
vitt, based upon what appeared to me to be unwarrant- 
able assumptions involved in his argument. In the 
Law JOURNAL of May 27 Mr. L. insists that, in his 
former article, he made no assumptions and laid down 
no propositions; that his communication was simply 
a query. Very well! Then, without wasting words 
upon a profitless discussion of minor and collateral 
questions, let us come squarely to this query, the point 
which it will be conceded is the real issue: ‘* Has the 
legislature abolished stay of execution in capital cases, 
pending a writ of error,’’ by the passage of chapter 95, 
Laws of 1876? 

Without traveling outside of article 2, title 6, chap- 
ter 2, part 4, Revised Statutes, it will be manifest, I 
think, upon a very brief examination, that this query 
must be answered in the negative, and that the asser- 
tion that “the act of 1876 makes no provision for 
them [capital cases], and it abolishes the Revised 
Statutes which did,” can find no sanction in any rea- 
sonable rule of construction. 

To fairly appreciate the force of the amendment, 
which the legislature of 1876 has made to section 16 of 
that article of the Revised Statutes, it is necessary to 
examine that section in its connection with the two 
preceding sections; and for that purpose, I copy be- 
low, the three sections, 14, 15 and 16, as they were be- 
fore the amendment of 1876, italicising a portion of 
section 14, to which I would ask particular atten- 
tion: 

“§14. Writs of error u 
any indictment for a ca 





n judgments rendered on 
tal offense shall not issue un- 





less allowed by the chancellor, or one of the justices 





of the Supreme Court, or a circuit judge, wpon notice 
given to the attorney-general, or to the district attorney 
of the county where the conviction shall have been had ; 
and no other officer than such as are herein enumerated 
shall be empowered to allow such writs.” 

“$15. In all other cases, writs of error upon any 
final judgment rendered upon any indictment, are 
writs of right, and issue of course, in vacation as well 
as in term, out of the court in which by law they may 
be made returnable.” 

“$16. But no such writ of error shall stay or delay 
the execution of such judgment, or of the sentence 
thereon, unless the same shall be allowed by a justice 
of the Supreme Court, or by a circuit judge, with an 
express direction therein that the same is to operate 
as a stay of proceedings on the judgment upon which 
such writs shall be brought.’’ 


Now, bearing in mind that section 14 provides for 
capital cases alone, and provides for notice to the 
prosecuting officer; that section 15 provides for all 
other cases, but makes no provision for notice; that 
section 16, before the amendment of 1876, applied to 
both classes of cases, capital and non-capital, but made 
no provision for notice and imposed no territorial lim- 
itation upon the power to grant a stay, let us look, for 
a moment, at section 16 as it stands amended by the 
act of 1865. And here it may not be out of place to 
observe, that in the amended section, as quoted by Mr. 
Leavitt in his first communication, the words ‘in 
other than capital cases’? were alone italicised, a cir- 
cumstance likely to give the impression, to the casual 
reader, that those words constituted the new matter 
inserted by way of amendment. The section as 
amended, the new matter being in italics, is as fol- 
lows: 

“§ 16. But no such writ of error shall stay or delay 
the execution of such judgment, or the sentence 
thereon, unless the same shall be allowed by a justice 
of the Supreme Court, in other than capital cages, re- 
siding in the judicial department where the conviction 
was had, upon two days’ notice in writing to the district 
altorney of the county where the conviction shall have 
been had, and unless such writ of error shall contain 
an express direction that the same is to operate as a 
stay of proceedings on the judgment upon which such 
writ shall be brought.”’ 


Without enlarging upon the settled principles of 
statutory construction applicable to the case in hand, 
and which [ assume that every reader of the Law 
JOURNAL is familiar with, 1 submit with great confi- 
dence, that the legislature intended, by its recent 
amendment, and expressed its intention in apt and 
sufficient words, to provide two things: Ist. In all 
cases, not capital, that every application for a writ of 
error with a stay of execution should be upon notice, 
that being already provided for, in capital cases, by 
section 14. 2d. In the less important cases, not cap- 
ital, that the right to grant a stay should be limited to 
a justice residing in the department where the con- 
viction occurred, while in the more important class of 
cases, involving human life, that right should remain, 
as heretofore, with the justices of the Supreme Court 
generally. 

Should the matter come before the courts for judi- 
cial construction, it will be found, I think, that Mr. 
Leavitt’s idea that the legislature of 1876 has blun- 
dered into an abolition of the power to grant a stay of 
execution in capital cases pending a writ of error, is 
altogether visionary, and that that power still resides 
precisely where it did, wholly unaffected by the 
amendment of 1876. 

Respectfully, 

Batu, N. Y., May 29, 1875. 


W. B. R. 
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AN ANSWER IN DIVORCE. 
To the Editor of the Albany Law Journal: 


S1r:— Some time since you were so fortunate as to 
publish in the JoURNAL, an exceedingly racy, humor- 
ous, but exactly accurate description of a scene in one 
of the six branches into which our Court of Common 
Pleas, for Cuyahoga county, Ohio, is divided, which con- 
sisted of an account of acriminal trialin progress. The 
report was made to your paper by some brother in the 
“guild,”’ from just across the Lake, in the Dominion. 
A journal containing the picture fell into the hands of 
several of our Bar, and our friend Robinson, the un- 
lucky prosecuting attorney in the scene, has not ceased 
to hear the article read yet. But, what is more inter- 
esting to you, (orthe publishers) is the fact that that 
article led to the taking of several numbers of the 
JOURNAL, and you have some good subscribers gained 
in that way. 

Thinking you might still have a corner in some 
forthcoming JOURNAL, for a legal curiosity in shape of 
an answer in divorce, which was actually filed in our 
court above mentioned, I send you a literal copy, 
omitting names. Our statute requires no answerin a 
divorce case, but this one illustrates the grim humors 
that sometimes relieve the tedium of a prosy case. 
‘The solicitor who drew this answer is a fine, cultured 
lawyer, of Manx birth, perhaps the only attorney of 
that nationality in America. Suffice it that the alter- 
native “prayer’’ of this answer was granted, as the 
poor defendant died before the suit came to trial. 

Yours, Truly, H. C. 

CLEVELAND, O., May 30, 1876. 





CATHARINE F., PIff. | In the Court of Common Pleas, 


v. f 
Cuyahoga County, Ohio. 
Joun F., Deft. J edited ¥ 





Answering the plaintiff ’s petition, the defendant says 
he regrets to confess it is true he was once married to 
the plaintiff. He takes pleasure, however, in saying 
that after having left him three or four times much 
to his relief, she for the last time, ran away about two 
years ago and abandoned him and returned to him no 
more; and he is happy in stating further that ever 
since said time he has neither seen her nor heard of 
her, until invited into this court in this proceeding. 
Wherefore he does not know and cannot say of her 
continuous residence of one year in this State, nor 
present bona fide residence in this county, as by her 
alleged, and as to the other allegations of her petition 
this defendant denies them each and every one. 

The defendant hopes and prays that it may be in the 
power of this court to grant a divorce, and he also 
avers that he is wholly indifferent whether it be 
granted on plaintiff’s application or defendant’s — in 
either event it will be a great boon to the defendant. 
The plaintiff isa very bad woman, and is one of the 
worst wives man could be unfortunate enough to get. 
She stabbed defendant in Bohemia, and made his life 
a burden to him so long as she afflicted him with her 
presence in America, and when she ran away as above 
alleged she stole and carried away every visible and 
tangible thing this defendant owned, which was move- 
able. Defendant is, however, advised by counsel, and 
is of the belief that he has no sufficient legal) grounds 
for a divorce as against her, provable under the laws 
of Ohio; and, therefore, now patiently awaits the ex- 
piration of her three years’ willful absence from him, 





until his time come, when unless sooner relieved 
either by death or by this proceeding, this defendant 
will invoke the intervention of this court for the relief 
too long delayed. 
By W.S. K. ° 
His Solicitor. 
[Auswer sworn to by Defendant.] 


—_—_-—___—. 
COURT OF APPEALS DECISIONS. 


i following decisions were handed down in the 
New York Court of Appeak on Tuesday, June 
6, 1876: 

Judgment reversed and new trial granted costs to 
abide event — Claflin v. Lenheim; Richard v. Welling- 
ton; Weller v. Tuthill—— Judgment affirmed with 
costs — Blair v. Erie Railway Co.; Wintringham v. 
Dibble; Stowell v. Hazlett —— Order affirmed and 
judgment absolute for plaintiff on stipulation with 
costs — Ferry v. Stephens —— Order of General Term 
reversed, and judgment on report of referee affirmed 
with costs — West N. Y. Life Ins. Co. v. Clinton —— 
Judgment affirmed — Mason v. Partridge; Kilburn v. 
Partridge; Sawyer v. Partridge —— Order granting 
new trial affirmed, and judgment absolute for plaintiff 
on stipulation, with costs — Clemence v. City of Au- 
burn Order affirmed — People ex rel. Stokes v. The 
Warden of the State prison at Sing Sing —— Order af- 
firmed and judgment absolute for defendant on stipu- 
lation with costs—Smith »v. Ryan—— Appeal dis- 
missed with costs—In re petition of Whittlesey v. 
Hoguet; Platt v. Platt; Gray v. Green —— Order of 
Special Term and of General Term reversed and mo- 
tion granted — Cole v. Malcolm. 





———¢—_—_ = 


NOTES. 


\ EED, PARSONS & COMPANY have ready their 

annual volume of General Laws. This series has 
become very popular, as it deserves to be, since it saves 
one’s time, money and shelf room.—— Mr. John D. 
Parsons, Jr., has issued a revised edition of his *‘ Dia- 
mond,” or * Vest Pocket’? Code, with the amend- 
ments made during the last session. The following 
sections of the Code were amended: 13, 24, 30, 31, 53, 
135, 94, 173, 256, 258, 309, 315, 331, 335, 391. The amend- 
ments do not take effect until July 1.— A draft has 
been prepared of a constitution for the proposed Bar 
Association of the City of Boston, which affirms that 
the association is established to promote social inter- 
course among the members of the bar: to insure con- 
formity to a high standard of professional duty; and 
to make the practice of the law efficient in the admin- 
istration of justice. 


Mr. Leonard Sweet, of Chicago, gives this estimate 
of President Lincoln’s legal powers: *‘ As a trial law- 
yer he had few equals and no superiors. He was as 
hard a man to beat in a closely-contested case as I 
have ever met. He was wise in knowing what to at- 
tempt and what to let alone. He was fair to the court, 
the jury, and his adversary; but candor compels me 
to say that he by practice learned there was power in 
this. He was candid and he was fair: but he knew 
how to make just the most of this. As he entered the 
trial, where most lawyers object, he would say he 
‘reckoned ' it would be fair to let this in or that; and 








422 


THE ALBANY LAW JOURNAL. 























Mr. Lincoln knew to be the truth, he would say he 
‘reckoned ’ it would be fair to admit the truth to be 
so and so. When he did object to the court, after he 
heard his objection answered, he would often say: 
* Well, I reckon I must be wrong.’ Now about the 
time he had practiced this three-quarters through a 
case, if his adversary didn’t understand him, he would 
wake up in a few minutes, finding that he had feared 
the Greeks too late, and wake up to find himself beat. 
He was as wise as a serpent in the trial of a cause; but 
I tell you I have got too many scars from his blows to 
certify that he was harmless as a dove. When the 
whole thing is unraveled, the adversary begins to see 
that what he was so blandly giving away was simply 
what he couldn’t get and keep. By giving away six 
points and carrying the seventh, he carried his case, 
and, the whole case hanging on the seventh, he traded 
every thing off which would give him the least aid in 
carrying that. 

The annual Commencement exercises of the Law 
Depariment of the Georgetown College took place, 
June 1, at Wall’s Opera House. Hon. Francia P. Ker- 
nan introduced the orator of the evening, Hon. Wil- 
liam Wirt Warren, of Massachusetts, who delivered the 
annual address. There were eighteen grades. —— 150 
members of the Bar of Great Britain are members of 
the House of Commons — Among the decisions 
handed down by the General Term of the Common 
Pleas court, in New York recently, was one written 
by Judge Robinson, sustaining the injunction granted 
by Chief-Justice Daly against the New York Elevated 
Railroad, restraining them from building their road 
along Greenwich street on the west side. Chief- 
Justice C. P. Daly, of the court of Common Pleas, of 
New York, spends much of his leisure time in the pur- 
suit of geographical studies. He has thus made him- 
self one of the most learned men in America in that 
branch of inquiry. His annual address as president of 
the American Geographical Society, giving a survey of 
“The Geographical Work of the World for 1875,”’ is 
now published in pamphlet form, and is a model of 
epitomized information. There are few men who have 
the knowledge, patience or love of the subject to do 
such work. Judge Daly, however, is entirely at home 
in it. 





A correspondent, writing from Maryland, says: 
“ Our recent legislature passed an act allowing parties 
on trial in criminal cases to testify on their own offer. 
The first experiment with the new law in one court, 
this week, was in a very strange case. A negro was in- 
dicted for arson—the burning of a barn. The only 
evidence against him was his confessions, one made 
before a justice and the other before one of our judges, 
in which he gave a circumstantial and deliberate ac- 
count of the manner in which the burning was done; 
and stated that it was done at the instance of the 
brother of the owner of the barn. The two brothers 
had been at enmity fora long time, and there being 
other circumstances to confirm the statement of the 
negro in implication of the one he accused, he was in- 
dicted as an accessory. On the trial of the negro, after 
the confessions were given in evidence by the State, 
the prisoner’s counsel put him on the stand, when he 
stated as deliberately and circumstantially as before, 





not burn the barn; but that he was induced to make 
the confession at the instance of the man whose barn 
was burned, who paid him to implicate his brother. He 
was partially confirmed by two witnesses who, if be- 
lieved, proved an alibi, and it was shown by undoubted 
evidence that money had been given to the negro by 
friends of the man whose barn was burned. Persons 
who had not heard the confessions, were greatly im- 
pressed with the statement of the prisoner, made at 
his trial, and yet the negro was very dull and igno- 
rant. It was a very strange case, and our bar was 
about equally divided on the question, ought the jury 
to convict him. After some trouble, the jury brought 
in a verdict of guilty —I think correctly. The law 
was put to the test in this case. If the prisoner had 
not been permitted to go upon the stand, there would 
have been no doubt of his conviction. But, being 
guilty, as I think he was, the law did not save him. 
Strange, also, that the general opinion is, that the 
brother of the barn owner, who is indicted as acces- 
sory, has been falsely accused by the negro, and there 
is little doubt of his acquittal unless the State, as is 
likely, abandons the case. And yet there are others 
who think that the brother is guilty, and the poor 
negro guiltless of the arson.” 


The Independent, for June 1st, contains the fifth of 
a series of articles by Chief Justice Neilson, on ‘*The 
Jury.”’ The justice is a vigorous writer, and his arti- 
cles are valuable both for the historical information 
they contain and for the philosophical deductions 
drawn. Speaking of the Mayna Charta, he says: “ It 
cannot be determined how much of that charter was 
declarative of the common law. It could not have 
been a new creation, devised at Runnymead, unless 
barons had been inspired. Hallam thinks it was a 
mere purchase. But no words could have formed a 
grander national anthology than these: ‘No free man 
shall be taken or imprisoned, or be disseized of his 
freehold, or liberties, or free customs, or be outlawed 
or exiled, or any otherwise destroyed, but by the law- 
ful judgment of his peers or by the law of the land. 
We will sell to no man, we will not deny or delay to 
any, justice and right.’ That great charter, best known 
by its confirmation in the reign of Henry III, had 
been confirmed prior to Lord Coke’s day thirly times. 
It had often been evaded by rulers and subservient 
judges, was held in such contempt by Cromwell that 
he used the words ‘“‘ Magna Charta”’ in an obscene 
rhyme. But the spirit of it, surviving many cunflicts, 
entered into the Bill of Rights, the petition of Right, 
the Habeas Corpus Act— great land-marks in legal 
history —and gave life and something of the demo- 
cratic element to the English Constitution.’’—— In the 
case of Hennessy v. Wheeler, the famous bottle trade- 
mark case recently argued at the General Term of the 
Common Pleas of New York, by Mr. Osborne for the 
plaintiffs, and Mr. Arnoux for the respondents, the 
court affirm the judgment in favor of defendant, 
holding that plaintiffs’ allegation that their bottles are 
quart and pint bottles, dispenses with the necessity of 
proof of that fact, that the evidence of the custom 
house entry is conclusive of the deceptive character of 
the bottles, that putting labels on such bottles disen- 
titles the plaintiffs to any aid in a court of equity, the 
protection of the public being the fundamental prin- 
ciple of trade-mark law, and which is here violated, 





that his former confessions were false— that he did 


because thereby consumers are deceived. 
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ALL communications intended for publication in the 
Law JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 
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CURRENT TOPICS. 


T= amendment to 2 R. 8. 228, § 15, given in our 

supplement last week, providing that, after July 
1, 1876, a summons in a justice’s court shall be 
served by delivering to and leaving with the de- 
fendant a copy, is a radical change in the practice 
of that time-honored tribunal. The present mode 
of service savors of a notion that those unfortunates 
who appear before our courts of first resort in the 
capacity of defendant are unable to read. In the 
early ages this was undoubtedly true, but such has 
been the advance in popular education that to-day the 
person upon whom a summons is served is far more 
likely to be able to decipher its contents than the 
constable who serves it, and perhaps, so far as the 
printed portion is concerned, than the justice who 
issues it.. Whether this be the reason or not for the 





amendment, the change is a good one. 


It seems certain now that we are to have a State 
Bar Association — at least, delegates have been 
chosen to a convention called for the purpose of 
forming one. And it is already time that a move- 
ment of that kind be made. The other professions 
and the various trades have their organizations, 
extending not only over the State, but over the 
nation, and more or less affiliated with like organi- 
zations in other countries. [f it were for nothing 
more than to be in the fashion and to protect their 
class interests, it would be proper for the lawyers to 
formally unite. But better reasons than these exist 
for such action. The community need to be pro- 
tected against the chicanery of shrewd and dishon- 
est men, both in and out of the profession; against 
political intrigue, that aims at the property and rights 
of the citizen, and particularly against special legis- 
lation for the benefit of individuals and cliques at the 
expense of the public. When the lawyers act as a 
unit, it is always in behalf of justice and good gov- 
ernment, but they cannot easily so act when bound 
together only by the feeble tie of a common calling. 
Therefore, we hope and trust that the present move- 
ment may be successful in establishing not only a 
State association, but one also in every county. 


We trust that the gentlemen who have the matter 
of organizing a State Bar Association in charge will 
not fall into the error of the city Bar Association, 

Vor. 13.— No. 25. 





and make the new society an exclusive body or 
clique, into which only a few chosen members of the 
bar can enter. Every member of the bar in good 
standing should be entitled to admission. To be 
sure, some persons whose reputation might place 
them upon the outer limits of good standing would 
creep in, but it is better to have such in harmony 
with and under the control of a body of respecta- 
ble lawyers than in antagonism thereto. One of the 
objects of an association of this kind is to make the 
bar, as a whole, better — to eliminate from its midst, 
as far as possible, those evils which careless legisla- 
tion and other causes have permitted to enter, and 
this cannot be done so long as any considerable por- 
tion of the members of the profession are not within 
its influence. 


We had always supposed Boston to be, if not the 
center of legal intelligence, at least that of legal 
integrity. We knew the New York lawyers were a 
bad lot, because we had read about them in the 
Boston newspapers. How vile and corrupt we were 
when placed alongside our spotless brethren in the 
‘“‘Hub?” But it seems that some portion of the 
brightness of those brethren must have been white- 
wash, if we are to believe this from the Boston 
Advertiser : 

“Seven members of the Suffolk Bar have been convicted 
of crimes during the past year, and some others are await- 
ing trial on indictable offenses. The need of a ‘bar asso- 
ciation’ is apparent, and yet the cry of ‘clique’ has already 
been raised against an organization whose principal efforts 
are to promote social intercourse among the members of 
the bar, to insure conformity to a high standard of profes- 
sional duty, and to make the practice of the law efficient in 
the administration of justice.” 


One of those peculiar instances of special legisla- 
tion designed for the benefit of an individual is to 
be found in an act passed by the legislature at its 
last session, making the sheriff of the county of 
Kings the referee to sell all real estate sold under 
the foreclosure of mortgages in that county. It is 
said that this will add over one hundred thousand 
dollars to the already enormous official income of 
that individual. It is surprising that the bar of 
Kings county allowed the act in question to become 
a law without protest. The avowed object of the 
act is to reduce expenses in foreclosure actions, but 
the result will be to add to the expenses just the 
amount paid to the sheriff. Heretofore the referee’s 
fees, as a rule, went to some one in the office of the 
plaintiff's attorney, and the costs and allowances 
were made in light of that fact. Under the present 
law an additional allowance can be justly demanded 
by the plaintiff’s attorney, inasmuch as there is as 
much skill, care and labor in the foreclosure of a 
mortgage as there formerly was, and a considerable 
part of the remuneration given by law is transferred 
to the sheriff. 
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This whole matter of official compensation requires 
change. The rule in this State seems to be, that 
the salary of a public official shall be in inverse ratio 
to the knowledge, training and skill required to 
render the incumbent fitted to perform the duties of 
the office. In most instances the county clerk and 
sheriff each receives a much greater, and, in some 
instances, a many times greater, income from his 
office than do either the county judge or surrogate. 
Yet the duties of the more highly-paid officials 
could be satisfactorily performed by a not very 
intelligent school boy, while years of study and high 
mental capacity are necessary for the discharge of 
those of the others. We have little hope of reform 
here, however, because the politicians are unwilling 
to part with their loaves and fishes. 


One of the great fears of the lawyers who opposed 
the introduction of the Code was, that the practice 
of the law would become so easy and simple that 
the people would dispense with the services of the 
profession, and conduct their own causes. A similar 
terror in reference to the recent procedure amend- 
ments seems to have afflicted a portion of the English 
solicitors and barristers. They imagined that, under 
the new system, the cases which had afforded them 
their daily bread for many years would soon be 
disposed of, and not enough new ones come to 
fill the void. But they (as our lawyers were when 
the Code went into operation) are agreeably disap- 
pointed, and find that the new mode of procedure 
has actually increased legal business. According 
to the Law Journal the new business comes in more 
rapidly than the old disappears, and it remarks that 
‘* whatever may be the woes of suitors and jurors 
under the new system, barristers and solicitors need 
not despair of the republic of lawyers.” 


The enforcement of the excise law in New York 
city during the past three or four Sundays has crea- 
ted the usual amount of excitement, but if the 
newspapers are to be believed has not decreased the 
amount of spirituous liquors sold. It would seem 
after all the failures we have witnessed in experi- 
ments to make men abstinent by law during the 
past thirty years it would occur to the temperance 
reformers that perhaps it would be as well to legis- 
late a little less. Laws as severe and unreasonable 
as some of the so-called temperance laws could not 
be enforced in any country, and when a law is not 
enforced it is much worse than if there were no law, 
because its non-enforcement weakens the respect of 
the people for all law. Then when the provisions 
of an act include the innocent and guilty alike in 
its penalties (as the case with the civil damage law 
passed several years since), those interested in its 
execution soon come to associate law with injustice, 
and from principle became hostile to order, and 
good government. Thus a law designed to accom- 





plish great good may result in unmixed evil. It is 
the misfortune of temperance legislation thus far 
that it has attempted to do too much, and has in 
consequence as a rule failed to do any thing. 


A great amount of patriotic ‘‘buncombe ” has 
been indulged in by the newspapers on account of 
the refusal of the British government to hand over 
to the United States authorities the alleged forger, 
Winslow. It seems to us that there is nothing to 
find fault with in the attitude of England. - In 
one or two instances persons have been brought 
here from foreign countries upon charges which 
were subsequently shown to have no foundation in 
fact, in order to enable them to be prosecuted for 
offenses which were not included in the treaty of 
extradition. In one instance we believe the party 
was subjected to arrest in a civil suit. Having in 
view those circumstances, the English government 
very properly says that it cannot allow the person 
who is demanded to be taken away unless our gov- 
ernment will give assurance that he will be prose- 
cuted for no other crime. It isa reasonable demand, 
and if an amendment of the extradition treaty is 
necessary to enable the United States government to 
protect an extradited person from prosecution for 
offenses other than the one for which he is surren- 
dered it should speedily be made. 


Is it not about time that the procedure in the 
United States courts should be brought into har- 
mony with that of the majority of the State courts. 
Although the old common-law procedure has given 
place to that under the code in two-thirds of the 
States, and also in England, the United States Su- 
preme Court adheres to the antiquated forms of 
special pleading, whose only merit is that our ances- 
tors used them. In the District and Circuit Courts 
the rule requiring their practice to conform to that of 
the courts of the State where the action was brought 
which was originally designed to enable practition- 
ers in each State to conduct suits in the national 
courts according to methods with which they were 
familiar has operated at least in New York in a way 
to defeat that object. The local Federal courts in 
their practice follow neither the State courts, nor 
the United States Supreme Court, but act in accord- 
ance with State Statutes long since repealed. Of 
course this has resulted from the action of the leg- 
islature of the State in adopting the code, and it 
may perhaps be said that the Federal courts cannot 
follow every innovation which may be accepted in 
local procedure. This is no doubt true, but then 
they should not attempt to have their practice in 
harmony with that of the State courts unless it can 
be adapted to the changes therein necessarily made 
from time to time. A uniform system of the pro- 
cedure in the various States and national courts is 
probably more than we can in this generation hope 
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for; but there should be at least a reasonable de- 
gree of uniformity in the procedure of the Federal 
courts themselves. 


The uncertainty of the law is well illustrated in the 
decision lately given by the Circuit Court of Cook 
county upon the question as to who is Mayor of Chi- 
cago, the contestants being Messrs. Hoyne and Col- 
vin, the latter claiming to hold over, and the former 
claiming to have been elected in place of the latter. 
According to the Chicago Legal News, all five of 
the judges agreed that Colvin’s term was not ex- 
tended by the new charter. Three of the five 
judges were of the opinion that Colvin has the right 
to hold over until his successor is elected and quali- 
fied, and that Hoyne’s election was not a legal elec- 
tion. Two of the five judges were of the opinion 
that Hoyne’s election was legal, and that he is now 
the legal mayor of Chicago. Three of the judges 
were of the opinion that there is a vacancy in the 
office of mayor, and that the common council have 
power to call a special election to fill it. 


The English law of divorce is a flagrant instance 
of injustice to woman, if viewed from the stand- 
point of the advocates of what are popularly known 
as Woman’s Rights. By that law, the husband can 
procure a divorce upon simply proving the adultery 
of the wife, whereas the wife, to obtain the same 
relief, must prove, in addition to adultery, cruelty 
toward herself. The rule, although at first glance 
it seems to be a partial one, is probably better for 
society, than the one prevailing here. Every law- 
yer of any experience in those matters, knows that, 
so far as female suitors are concerned, adultery 
is hardly ever the real reason of an application for 
divorce. It is only the legal excuse for a separation 
between parties that have grown tired of their con- 
dition, and are anxious to form new relations; and 
many of the actions are merely speculative attempts 
to blackmail under the forms of law. Under the 
English rule, much of the business of the divorce 
lawyers of the metropolis would be done away 
with, society being none the worse therefor. 

a 
NOTES OF CASES. 


N the case of Terry, Plaintiff in Error, v. Tubman, 
decided at the last term of the United States 
Supreme Court, the plaintiff brought action to re- 
cover the amount of circulating notes issued by a 
bank in Georgia, in which defendant was a share- 
holder, and which had become insolvent. The ac- 





tion was brought under a provision in the charter 
of the bank (of like import with a provision in the 
banking laws of New York and other States), ren- 
dering the individual property of the stockholders 
liable for the ultimate redemption of the bills issued 
by the bank, and one of the questions raised was, 
whether it was necessary, before bringing action 





against the individual stockholder, first, to exhaust 
the assets of the bank by legal proceeding. The 
court held that it was not, where, as in this case, 
the bank was notoriously insolvent; that a judg- 
ment and execution unsatisfied, were only evidence 
of insolvency, and that the fact could be established 
as well by other evidence; among other modes, by 
an assignment and continued suspension of busi- 
ness, or other notorious indications, and cited Cam- 
den v. Doremus, 3 How. (U. 8.) 533; Reynolds v. 
Douglass, 12 Peters, 497; 2 Am. Leading Cases, 
134, 136; Kimber v.. Bank of Fulton, 49 Ga. 419. 
This seems to be the general rule in the case of the 
guaranty of an ordinary promissory note; but it has 
been held in Massachusetts, under a statute of simi- 
lar character to the above, that a creditor of a 
banking corporation cannot maintain a bill in equity 
against stockholders who are not officers thereof, 
to compel payment of his claim until he has recov- 
ered judgment thereon, in an action at law against 
the corporation. Cambridge Water Works v. Somer- 
ville Dyeing Co., 4 Allen, 239. 


In Swinton v. Bailey, L. R., 1 Ex. D. 110, the 
English Court of Appeal considered the effect of 
the obliteration of a clause of a will, under the 
Statute of Fraud, sec. 6 (29 Car. 2, c. 3), upon 
which the provision of the Revised Statutes of New 
York, relating to the cancellation of wills, is based. 
The case was, in brief this: A testator, who died 
in 1838, by a will duly executed and attested, de- 
vised realty to his mother, ‘‘ Elizabeth Eley, her 
heirs and assigns forever.” After execution, he 
drew his pen through the words, ‘‘ Eley, her heirs 
and assigns forever,” and wrote the word ‘ Eley ” 
above the erased words, On the question whether 
the obliteration cut down the devise from an estate 
in fee to an estate for life, as being a revocation 
of a devise or of a clause within s. 6 of the Statute 
of Frauds, it was held (reversing the judg- 
ment of the Exchequer Division), that there was a 
revocation of a clause within the statute; and 
that the mother took an estate for life only. 
Cockburn, C. J., said, ‘‘ Now, I quite agree that 
you cannot, by merely striking out words, alter a 
will so as to enlarge the estate of some one who 
takes under the will or so as to have the effect of 
granting a new estate to some one. But, when the 
purpose is simply to revoke, and undo something 
which has been done, and when the effect of strik- 
ing out certain words is to revoke what has been 
given, and no more, it does not seem to me to be 
brought at all within the mischief contemplated by 
the Act, orto be inconsistent with the terms of the 
6th section.” One of the best considered cases in 
this State as to obliterations and alterations in wills 
is Quinn v. Quinn, 1N. Y. Sup. 437, wherein it 
was held that a testator cannot, by obliterations, 
partially revoke a will duly executed. 
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EFFECT OF KNOWLEDGE OF AGENT UPON 
INSURANCE WARRANTIES. 


7 poet, in describing the gradual progress of 
vice in the human mind, says: 


“We first endure, then pity, then embrace.” 


But ultimate courts, when preparing to disap- 
prove some long-settled doctrine of law, reverse 
this process. They first distinguish, then doubt, 
then limit, then overrule. This process seems to be 
going on in respect tothe case of Rowley v. Empire 
Insurance Co., 36 N. Y. 550, where it was held that 
an agent, authorized to take applications for insur- 
ance, should be deemed to be acting within the 
scope of his authority where he fills up the blank 
application of insurance; and if by his fault or neg- 
ligence it contains a material misstatement, not au- 
thorized by the instructions of the party who signs 
it, the wrong should be imputed to the company 
and not to the assured. The decision is explicitly 
based on estoppel. This case was based upon the 
precedent case of P/umb v. 
tual Insurance Co., 18 N. Y. 392, and the latter case 
was declared in the Rowley case to be a departure 


Cattaraugus County Mu- 


from the rule hitherto prevailing in this State relat- 
ing to warranties in policies of insurance. The 
facts in the Plumb case were these: the agent who 
filled up the application, also made the survey and 
measurements therein contained, assuring the appli- 
cant that he had authority from his principal so to do, 
and tne applicant signed the application without 
reading it. The held, that assuming the 
agent’s representations in respect to his authority to 
have been true, the insurer was estopped from show- 
ing a breach of warranty by proof of errors material 
to the risk in the survey and application. This doc- 
trine was pronounced by Judges Pratt, Comstock, 
Selden, Roosevelt, and Harris, and Chief Judge 
Johnson, and Judges Denio and Strong dissented. 

The facts in the Rowley case were these: the 
agent was authorized to take applications and _re- 
ceive the cash percentage to be paid thereon. The 
applicant made his statements, including the state- 
ment that the premises were incumbered by mort- 
gage, and signed an application in blank, which the 
agent promised properly to fill out, and transmit to 
the company. In filling up the application the 
agent stated that the premises were unincumbered. 
On these facts, the court, consisting of none of the 
judges who sat in the Plumb case, and of none in 
the present court, pronounced the doctrine above 
first quoted, Judge Grover dissenting. 

The Rowley case continued to be followed without 
criticism until some seven years later, when the 
same question came up in Owens v. Holland Purchase 
Insurance Oo., 56 N. Y., in which, although its doc- 
trine was followed, yet Judge Grover struck it a 
heavy blow in his opinion. The facts in this case 


court 





were these: the applicant stated the value of the 
buildings and personal property, which he desired 
to insure, at a certain sum; the agent, who was ac- 
quainted with the value of the property, and who 
made out the application, erroneously stated that 
sum as the value of the buildings alone, and the 
applicant signed the application without discover- 
ing the mistake. This, the court held, brought the 
case within the principle of the Rowley case. But 
the court put the decision on another ground; the 
application covenanted “that the foregoing valua- 
tion, description, and survey are true and correct,” 
etc., but there was nothing in the policy adopting 
the application, except as to the description of the 
property. Upon this the court say, ‘‘no part of this 
application can be regarded as a warranty unless 
To do this 
the same stipulations must be inserted in the con- 
tract, or if not so, the paper containing them must 
be referred to and adopted so as to become a part 
of the contract.” 
ranty as to the value of the farm or the buildings 
embraced in the contract.” 

This is probably suflicient to render Judge Gro- 


made so by the contract of insurance. 


“There was, therefore, no war- 


ver’s remarks upon the Jtowley case obiter, especially 
as the report states that none of the other judges 
concur in that portion of his opinion. But nothing 
can weaken the force of his reasoning upon the 
Rowley case. He says: “ Rowley v. The Empire Insur- 
ance Co, involved no question of estoppel strictly. 
The agent of the company had no authority to fill 
out the applications, but only to receive and for- 
ward them to the company. The application was 
to be made out by the party desiring insurance, 
and delivered to the agent, by whom it was to be 
forwarded to the company. If the latter filled it 
out, I can hardly see how it can be said that in so 
doing he acted as the agent of the company. Be- 
sides, the application was signed in blank by the 
applicant, and in that form delivered by him to the 
agent to complete, which he did, and forwarded to 
the company. I see nothing in Plumb v. Cattaraugus 
Oo. Mut. Ins. Co. (supra), showing that the defendant 
was estopped under such circumstances, and I think 
it would be a little difficult to show upon what 
ground such estoppel was based. I do not under- 
stand the judge as disposing of the case upon the 
ground of estoppel, but that the filling up of the 
application by the agent is regarded as done by the 
company, which is accordingly bound by it as it is, 
and can derive no benefit from any misstatement, 
provided the applicant is free from fraud, the 
learned judge concluding that such would be a bet- 
ter rule, and more conducive to justice between 
parties to this class of contracts, than that previ- 
ously adopted by the courts. While it was proper 
for the General Term to rest its judgment upon 
this case, yet I think it the duty of this court, as it 
is confessedly in conflict with the previous cases, to 
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reconsider and reaffirm it if deemed sound, or re- 
verse or qualify it if found otherwise.” 

It is remarkable, as is pointed out by Judge 
Grover, that the case of Brown v. Cattaraugus Co. 
Mut. Ins. Co., 18 N. Y. 385, cited by the judge who 
delivered the opinion in the Rowley case, as in con- 
flict with the rule established in the Plumb case, was 
decided by the same judges at the very same term 
of court as the Plumb case, and is the next preced- 
ing case in the report; and Judge Grover remarks 
that it could hardly be expected that these two cases 
would be found to be in conflict, although the judges 
who dissented in the Plumb case did so for the rea- 
sons expressed in the opinion of Judge Strong in 
the Brown case. He might have added the same 
observations upon Chaffee v. Same, 18 N. Y. 376, 
decided at the same term, where Judge Denio de- 
livered one opinion, and Judge Pratt, who gave the 
opinion in the Plumb case, the other. 

The Brown case and the Chaffee case reiterate the 
old doctrine that the warranty cannot be impeached 
by parol. 
exception to the general rule, upon the peculiar cir- 
cumstances in that case. The estoppel there was 
wrought by the assurances of the agent to the appli- 
cant that he hat authority from his principal to do 
what he did. The mere fact that the actual situa- 
tion of the property was different from what it was 
represented by the agent in his filling up of the 
policy, would not work an estoppel, and this was 
explicitly said by Judge Strong in the Brown case, 
and held by the court with but one dissentient. 
It is utterly impossible to reconcile Rowley with 
Brown and Chaffee, and one or the other must event- 
ually be disapproved. The doctrine of the 
and Chaffee cases was reiterated two years later in 
Chase v. Hamilton Ins. Co., 20 N. Y. 52, and the 
Plumb case was distinguished from them. The case 
was inherently different from the Plumb case, be- 
cause although the agent knew the facts and filled 
up the application, yet the application stipulated 
that the insurer should not be bound by acts or 
statements made by or to an agent, unless contained 
init. Judge Grover gave the opinion, and Judges 
Johnson and Denio, who dissented in the Plumb 
case, concurred, as did Judge Comstock, but Judge 
Strong again dissented. The court again committed 
themselves to the position that knowledge by the 
agent of the falsity of the warranty will not avoid 
its consequences, and cited the leading case of Jen- 
nings v. Chenango Mutual Ins. Co., 2 Denio, 75. 

In the very recent case of Rohrback v. Germania 
Fire Ins. Co., there is a very significant discussion 
of ail these cases. In that case the policy provided 


The Plumb case must be regarded as an 


Bi own 


that the agent should be deemed the agent of the 
assured, etc., so that the discussion was perhaps not 
strictly german, but it is none the less significant. 
The court after citing the Chaffee case, with ap- 
proval, say : 


“Tt is true that in Plumb v. Catt. Ins. 





0o., 18 N. Y. 392, a rule is held which tends to 
the shielding of the plaintiff in this case from the 
effect of his contract; but since then it is held that 
under such a contract as this, the knowledge of 
such an agent of facts not stated in the application, 
is immaterial, in the absence of fraud, or prevention 
of the statement of them, by the applicant (Chase v. 
Ham. Ins. Co., 20 id. 52), and the case in 18N. 
Y. (supra), is considered and distinguished. As to 
Rowley v. Empire Ins. Co., 36 N. Y. 550, cited in 
General Term opinion, it is much shaken in Owens 
v. Holland Purch. Ins. Co., 56 N. Y. 566-570.” 

The moral of all this is, that the detestable doc- 
trine of insurance warranties ought either to be 
utterly abolished or materially modified by legisla- 
tive enactment. Unless this is done, our State in- 
surance companies will soon fall into decay, for 
after a few years more of their oppressive practices, 
our citizens will seek the fair and honest dealing of 
eastern and English companies, 








—<—__——. 


LIABILITY OF GOVERNMENT OFFICERS FOR 
SEIZURE OF PRIVATE PROPERTY DURING 
WAR. 


N the case of Lamar’s Executor v. Browne et al., re- 
cently decided by the United States Supreme Court, 
the question arose of the liability of persons acting 
under the authority and direction of the United States 
Treasury Department, to the owners of property taken 
as abandoned or captured property during and after 
the late rebellion. 

It was an action of trover brought by the plain- 
tiff, to recover of the defendants the value of eigh- 
teen hundred bales of cotton alleged to have been 
taken and converted by them. The defendants justi- 
fied as agents of the United States to receive and col- 
lect abandoned and captured property, under the sev- 
eral acts of Congress providing therefor. Upon the 
trial Lamar introduced evidence teuding to show that 
in the years 1861-1864, he stored certain cotton in 
warehouses in the town of Thomasville, Georgia; that 
on June 19, 1865, a part of this cotton was his individ- 
ual property and stowed in his own name, and part was 
the property of the Importing and Exporting Company 
of the State of Georgia, and stored in his name as 
president of the company; that the defendants, in the 
autumn and December of the year 1865, took and car- 
ried the same away, and that the Importing and Ex- 
porting Company, though a blockade-running com- 
pany, had never run any cotton through the blockade, 
but bad, during the rebellion, bought several steamers 
in England and brought them into Confederate ports 
for that purpose. He also gave evidence tending to 
show that on January 6, 1865, he, having been in rebel- 
lion against the United States, and residing in Georgia 
during the war, took and subscribed, at Savannah, the 
oath of amnesty under the President’s proclamation 
of December 5, 1863, and that this fact was known to 
the defendaut Browne, Sen., shortly after it occurred. 

In the course of the trial William K. Kimball was 
called three times as a witness — twice by the defend- 
ants and once by the plaintiff. His testimony disclosed 
the following facts: Being in the military service of 
the United States, in Georgia, as colonel of the 12th 
Maine regiment, he was ordered by Gen. J. M. Bran- 
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nan, then in command of the first division of the 
department of Georgia, to Thomasville. He arrived 
at that place June 19, 1865, and was ordered by his im- 
mediate commander, Gen. H. C. Washburn, to take 
and retain possession of the ordnance, ordnance 
stores, quartermaster’s stores, commissary stores, and 
the cotton in the warehouses there. He was specially 
directed to seize what was known as “ Lamar’ cotton. 
Immediately, or within a few days after his arrival, he 
stationed a guard at the several warchouses in the 
town in which cotton was stored, so as to control them 
and prevent any thing from being removed. At that 
time there were no armed hostilities at Thomasville, 
and he was the first to take possession of the town. 
He took no account of the contents of the several 
warehouses; but, soon after his arrival, called upon the 
keepers to report the contents to him. Some did 
make areport, but others did not. Some, instead of 
reporting in writing, brought to him their books for 
examination. He continued his guard and the control 
of the warehouses, and on August 9, 1865, Gen. Bran- 
nan, then in command of the district, issued to him 
an order to turn over to the defendant, Browne, then 
a treasury agent, all the cotton and other seized prop- 
erty within the limits of his command, except such as 
he was satisfied belonged to loyal citizens. In obedi- 
ence to this order, the property in question was turned 
over. Browne received and accounted for it to the 
treasury as such agent. 

At the close of the evidence, the circuit judge ruled 
that, assuming the testimony of Kimball to be true, 
upon the state of facts thereby disclosed, the action 
could not be sustained, and that this was so irrespect- 
ively of all questions relating to the loyalty or dis- 
loyalty af the plaintiff, and whether or not he fell 
within the exceptions of the President’s proclamation 
of December 8, 1863, and also irrespectively of the 
nature and operation of the Importing and Exporting 
Company of the State of Georgia. Under this ruling 
a verdict was taken by agreement for the defendants, 
and the plaintiff in due form excepted. 

Mr. Chief-Justice Waite, in delivering the opinion 
of the court, said: 

“Property is captured on land when seized or taken 
from hostile possession by the military forces under 
orders from a commanding officer. U.S. v. Padelford, 
9 Wall. 540; Treasury Regulations, under acts of 
March 12, 1863, 12 Stat. 820, and July 2, 1864, 13 Stat. 
376. The testimony of Kimball shows conclusively 
that the cotton in question was seized by the military 
forces of the United States, in obedience to the orders 
of a commanding general. This is not seriously dis- 
puted; but it is contended that when seized it was 
not in *‘ hostile possession,’’ and that, in consequence, 
the seizure, though made by the military, did not 
amount to a capture. It is true, as claimed, that 
when the seizure was made, active hostilities in Geor- 
gia had entirely ceased. The last organized army of 
the rebellion east of the Mississippi had surrendered 
almost two months before, and a very large portion 
of the national forces had been disbanded. The 
blockade had been raised, and trade and commercial 
intercourse in that part of the insurgent territory 
again authorized, but still, in fact, a state of war ex- 
isted. That continued until April 2, 1866 (The Pro- 
tector, 12 Wall. 702), the territory within the limits of 
the State of Georgia being occupied by the national 
forces, and actually governed by means of that occu- 
pation. 








‘‘From time to time during the war, the military 
lines of the enemy were forced back, and as they re- 
ceded, the hostile territory was entered upon by the 
forces of the United States. It was thus taken out of 
hostile possession. Whenever, therefore, during this 
military occupation, enemy property found on the 
recovered territory was seized by the military forces, 
in obedience to orders, it was taken from hostile pos- 
session within the meaning of that term as used in 
respect to captures. Property taken on the field of 
battle is not usually collected until after resistance 
has ceased, but it is none the less, on that account, 
captured property. The larger the field, the longer 
the time necessary to make the collection. By the 
battle, the enemy has been compelled to let go his 
possession, and the conqueror may proceed with the 
collection of all hostile property thus brought within 
his reach, so long as he holds the field. At the time 
this transaction occurred, the military lines of the 
enemy, east of the Mississippi, had been broken up, 
and its armies in that locality disbanded. Thus the 
whole of this insurgent territory was uncovered, and 
this part of the field of the battles of the entire war 
taken from the hostile possession of the enemy. It 
was at once occupied by the national forces, and they 
proceeded immediately to secure the results of the 
prolonged and stubborn conflict. 

“That cotton, though private property, was a legiti- 
mate subject of capture is no longer an open question 
in this court. U.S. v. Anderson, 2 Wall. 404; U.S. 
v. Padelford, 9 id. 540; Haycraft v. U. S., 22 id. 81. 
It was the foundation on which the hopes of the rebel- 
lion were built. It was substantially the only means 
which the insurgents had of securing influence abroad. 
In the hands of private owners it was subject to 
forced contributions in aid of the common cause. Its 
exportation through the blockade was a public neces- 
sity Importing and exporting companies were formed 
for that purpose. It is not too much to say that the 
life of the Confederacy depended as much upon its 
cotton as it did upon its men. If they had had no 
cotton they would not have had, after the first year or 
two, the means to support the war. Toa very large 
extent it furnished the munitions of war and kept the 
forces in the field. It was, therefore, hostile property 
and legitimately the subject of capture in the territory 
of the enemy. 

“For the purposes of capture, property found in 
enemy territory is enemy property, without regard to 
the status of the owner. In warall residents of enemy 
country are enemies. Knowing this, but bearing in 
mind ‘the humane maxims of the modern law of na- 
tions, which exempt private property of non-combat- 
ant enemies from capture as booty of war’ (Klein’s 
Case, 13 Wall. 137), Congress passed the abandoned and 
captured property acts (12 Stat. 820). The capture of 
hostile property was in this way authorized by the 
United States, even though it should be owned by pri- 
vate persons. The military authorities were per- 
mitted to make their seizures, but careful provision 
was made for the collection of the property seized, its 
conversion into money to be deposited in the vational 
treasury, there to remain, according to the ruling in 
Klein’s Case, in trust * for those who were by that act 
declared entitled to the proceeds.’ Capture for pri- 
vate gain was not permitted. All went to the govern- 
ment. 

** By this legislation the Court of Claims is invested 
with powers as to captures on land somewhat aualo- 
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gous to those possessed by the prize courts as to cap- 
tures at sea. Property captured at sea can never be 
converted by the captor until it has been brought to 
legal adjudication, and it is the duty of the captor, 
with all practicable dispatch, to bring his prize into 
some convenient port for that purpose. Not so in 
general with captures of movable property on land. 
There the capture changes the ownership without ad- 
judication, unless restrained by governmental regu- 
lations. What shail be the subject of capture as 
against his enemy is always within the control of 
every belligerent. Whatever he orders is a justifica- 
tion to his followers. He must answer in his political 
capacity for all his violations of the settled usages of 
civilized warfare. His subjects stand behind him for 
protection. 

“It is quite true that the United States, during the 
late war, occupied a peculiar position. They were, to 
borrow the language of one of the counsel for the 
plaintiff, both “ belligerent and constitutional sover- 
eign,’’ but for the enforcement of their constitutional 
rights against armed insurrection they had all the 
powers of the most favored belligerent. They could 
act both as belligerent and sovereign. As belligerent 
they might euforce their authority by capture, and as 
sovereign they might recall their revolting subjects to 
allegiance by pardon and restoration to all rights, civil 
as well as political. All these they might do when, 
where, and as they chose. It was a matter entirely 
within their sovereign discretion. 

“It was in this spirit that the abandoned and cap- 
tured property act was passed. It gave the Court of 
Claims authority to adjudicate between the belliger- 
ent sovereign and the citizen, and to determine the 
question of capture or no capture. If the owner or 
claimant appearing there had been loyal, and his suit 
was commenced in time, he was entitled to a judg- 
ment restoring him to the possession of that which 
represented his property in the national treasury. 
The captors were the agents of the government to 
make the seizure, and the special agents of the treas- 
ury appointed under the act gathered the product of 
the captures and placed the proceeds in the treasury. 
All acted for the government, and while acting within 
the scope of their powers were protected by its author- 
ity. Those aggrieved must look to the government, 
and not to the agents, for theirindemnity. The mili- 
tary forces act in the field according to the laws of 
war, and seize that which is apparently the subject of 
capture. They act upon appearances, not upon testi- 
mony. They occupy on land the same position that 
naval forces do at sea. Their duty is to seize and hold, 
leaving it to the owners to make good their claim, as 
against the capture, in the appropriate tribunal estab- 
lished for that purpose. 

“It needs but a moment’s reflection to discover the 
importance of acting upon this theory at the close of 
the rebellion. Novel questions of public law were 
then presented, some of which were not easy of solu- 
tion. An army in the field engaged in making cap- 
tures could not be expected to stop and decide such 
questions, and the civil authorities were not in a con- 
dition to determine at once the rights of all parties 
under all circumstances. Hence the necessity for de- 
liberation and the adoption of measures conducive to 
that end. Actuated by this feeling the United States 
disbanded their armies to a large extent. Only such 
force was retained as was necessary to occupy and 
hold the recovered territory, secure the results of the 








war, and aid in restoring the forms of civil govern- 
ment. The working machinery of the Confederate 
government was not then in all respects understood. 
It was not always easy to ascertain what was public 
property of the Confederates and what was private. 
Neither was the exact status of all the residents of 
the enemy territory definitely settled. The proclama- 
tions of amnesty and offers of pardon issued at and 
before that time excluded certain classes from their 
operation. For all the purposes of this case we must 
consider the plaintiff as entitled to the benefit of the 
proclamation of December 8, 1863, but in the considera- 
tion of this question we may bear in mind that upon 
the trial the defendants offered evidence tending to 
show that he fell within the exceptions, and that con- 
tradictory evidence was submitted by the plaintiffs. 
Clearly, if there was room for reasonable doubt, the 
nilitary forces were justified in making the seizure, 
and thus opening the way for the action of the Court 
of Claims to settle the controversy. So, too, as to the 
property itself, ora part of it. As late as September 
27, 1865, the government had not given up its claim of 
title to cotton belonging to exporting and importing 
companies, for on that day the Secretary of the Treas- 
ury issued a circular letter to the government agents, 
directing them to take charge of all such cotton and 
“treat it as property which was used to aid the rebel- 
lion, and, therefore, belonging to the United States.” 
The military forces, therefore, in taking possession of 
the cotton in controversy, were clearly acting within 
the general scope of their powers as an army still in 
possession of enemy territory under orders from their 
superiors. 

‘At sea the naval forces ought not to make capture 
of any thing not lawful prize, but if they do, and the 
captured property is restored to its owner by the 
prize court, the captors are not liable to suit at com- 
mon law for the trespass. The prize courts alone 
have jurisdiction for the redress of such wrongs. 
This was decided, upon full consideration, as early as 
1781, in Le Caux v. Eden, 2 Doug. 594. The opinion 
of Mr. Justice Buller in this case reviews all the au- 
thorities and precedents, and Lord Mansfield declared 
his assent to allit contained. Subsequently, in Lindo 
v. Rodney, reported as a note to Le Cauaw v. Eden, 
612, Lord Mansfield himself gave an opinion upon the 
same question, in which he asserted the same doctrine 
with renewed emphasis. The authority of these cases 
has never been doubted. 

“Afterward, in Elphinstone v. Bedreechund, 1 
Knapp’s P. ©. 316, the same principle was applied to a 
case of booty in a continental land war. There the 
private property of a citizen had been seized on land 
by the order of the provisional government of the 
conquered territory established by the military au- 
thorities, supposing it to be the property of the hostile 
sovereign or public moneys. This was done at a time 
when no active hostilities were being carried on in the 
immediate neighborhood of the seizure, though the 
war was not at an end. The action was in trover, to 
recover the value of the property taken, against El- 
phinstone, who had been appointed ‘sole commis- 
sioner for the settlement of the territory conquered, 
* * * with authority over all the civil and military 
officers employed in it,’’ and Robertson, who had been 
appointed by him ‘provisional collector and magis- 


trate of the city * * * and the adjacent country,’ 
and who was, at the time of the seizure, in command 
of the guards there. 


The seizure was made under the 
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orders of Robertson, who had been instructed by El- 
phinstone, among other things, ‘to deprive the enemy 
of his resources, and in this and all other points’ to 
make every thing ‘subservient to the war.’ Sir James 
Scarlett, the then attorney-general, in his argument 
before the Privy Council, after citing the case of 
Le Caux vy. Eden, said: ‘Now, booty taken un- 
der the color of military authority falls under the 
same rule. If property is taken by an officer under 
the supposition that it is the property of a hostile state, 
or of individuals, which ought to be confiscated, no 
municipal court can judge of the propriety or impro- 
priety of the seizure ; it can be judged of only by an 
authority delegated by his majesty, and by his majesty 
ultimately assisted by your lordships as his council.” 
And Lord Tenterden announced the action of the 
council in these words: ‘‘ We think the proper char- 
acter of the transaction was that of hostile seizure 
made, if not flagrante yet nondum cessante bello, regard 
being had both to the time, the place, and the person, 
and consequently that the municipal court had no ju- 
risdiction to adjudge upon the subject, but that if any 
thing was done amiss, recourse could only be had to 
the government for redress.’”’ This case is singularly 
like the one now under consideration, both in its facts 
and circumstances. Acting upon the principle thus 
recognized in England, the United States delegated to 
the Court of Claims the necessary authority for the 
redress of grievances under such seizures by the mili- 
tary forces. Recourse could be had there by all who 
had suffered wrongs, if they had been loyal, or, having 
been disloyal, had been pardoned and they appeared 
in time. A direct appeal against the government for 
the conduct of its armies could be made to a court 
specially directed to hear and decide upon all com- 
plaints made. 

‘* We are clearly of the opinion that under these cir- 
cumstances no action could have been maintained 
against Col. Kimball for his acts in the premises. So 
far as he was concerned the plaintiff could only look to 
the United States for redress. Down to this point the 
case is nothing more than a capture of movable prop- 
erty on land by the military forces cf one belligerent 
engaged in war with another.” 

The court held that the defendants did not occupy 
any different position so far as the action was con- 
cerned from the actual captor, and affirmed the judg- 
ment of the court below. Mr Justice Field dissented. 


—_—_ 
COURT OF APPEALS ABSTRACT. 
AGENCY. 

When principal not bound by contract of agent under 
seal.—H., acting under oral authority from defend- 
ant, made a contract under seal in his own name for 
the purchase of land. The contract did not in any 
way show that defendant was interested, and so far as 
appeared the vendor retained possession of the land. 
Defendant advanced money, which was paid down by 
H. when the contract was executed. Held, that de- 
fendant was not liable on the contract under seal, 
and that it could not be enforced as a simple con- 
tract against him. Driggs v. Partridge. Opinion by 
Andrews, J. 

DEED. 


Covenant against incwmbrances: assessments.—Plain- 
tiff conveyed to defendant real estate in New York 





city by a deed containing a covenant that the prem- 


ises ‘“‘now are free, clear, discharged and unincumbered 
of and from all charges * * * taxes, assessments 
and incumbrances of what nature and kind soever.”’ 
Prior to the execution of the deed an assessment for 
improvements for the benefit of the premises have 
been made, the premises being put down in the name 
of plaintiff, but the assessment had not been con- 
firmed by the Bureau of Arrears. The assessment was 
paid by plaintiff. Held, (1) that the assessment was a 
“charge ’’ within the meaning of the covenant, and (2) 
that the plaintiff being personally liable to pay the as- 
sessment (Rev. Laws 1813, p. 407, §8 1, 75; 420, § 186), and 
upon payment by him the lien upon the premises 
being discharged he could not maintain an action 
against defendant for the amount so paid. De Peyster 
v. Murphy. Opinion by Miller, J. 

Barlow v. St. Nicholas Bank, Ct. App. MSS., which 
decides that a tax upon real estate must be complete 
before it becomes a lien, and Downing v. Mayor, where 
the assessment was not confirmed until after the con- 
veyance was made and the amount had not been ascer- 
tained, distinguished. 


DRAFT. 

Conditional acceptance: what will not excuse perform- 
ance of condition.—Where H. verbally accepted the 
draft of B., who was erecting certain buildings, agree- 
ing to pay it ‘‘ when the brown mortar should be on 
the houses,’”’ held, that H. would become liable upon 
the happening of that event; or incase he waived 
performance of the condition, or by his wrongful act 
prevented it, he would be held to his engagement, as 
upon an actual performance. Bell v. Harrison. 
Opinion by Allen, J. 

B. was pecuniarily embarrassed and unable to ob- 
tain the credit necessary to enable him to perform the 
work mentioned. Held, that a notice by H. to work- 
men and others that whatever was done upon the 
buildings must be done upon the credit of B., and not 
upon the credit of H., was not such a prevention of 
the completion of the work as would render H. liable. 


EVIDENCE. 


Judgment record: when ejectment tests title: what is 
estate in fee simple.—‘* Where the issue is upen the fact, 
the record may be given in evidence to support that 
fact.’’ Accordingly, in an action where the title to 
real property came in question, held, that a judgment 
roll in a prior judgment to which defendant was a 
party, by which title was established out of defendant 
and in plaintiff's ancestor, was admissible. Cagger v. 
Lansing. Opinion by Folger, J. 

Under the statute the action of ejectment tests not 
only the right to possession, but the title under which 
the right exists. 

Where there was a grant in fee of lands with a 
charge upon them of a yearly reut in perpetuity to the 
grantor, his heirs, etc., with clauses for an entry and 
for distress for rent, held, that the interest in the 
rent owned by the grantor was an estate in it in fee 
simple. 

LDecided March 21. Reported below. 4 Hun, 812.) 

INNKEEPER. 

Liability for loss of guest’s horse by fire: negligence : 
evidence.—Plaintiff’s horse and buggy were, while in 
the custody of defendant, an innkeeper, destroyed by 
fire which consumed defendant’s barn. In an action 
for their value, defendant claimed that the fire was of 
incendiary origin, and he was not liable under the 
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provisions of Laws 1866, chap. 658, which provides 
that an innkeeper shall not be liable for loss of goods 
of a guest, stored in a barn, by fire, when such loss is 
the work of an incendiary, and occurred without the 
fault or negligence of the innkeeper. It appeared, 
that the fire in question was set in the hay-loft, to 
which communication was had through a window 
opening into an alley, and that the window had been 
left open several nights, and that a quantity of lumber 
was piled so that a person could easily climb through 
the window. Held, that it was a question of fact for 
the jury whether or not the fire happened through 
defendant’s negligence. Faucett vy. Nichols. Opin- 
ion by Andrews, J. 

Evidence that an attempt to set fire to a building 
near defendant’s barn, in the same village, on the 
same night, held admissible upon the question as to 
whether the fire in defendant’s barn was of incendiary 
origin. 

{Decided March 21. 

597.) 


Reported below. 4 N. Y. Sup. 


INSURANCE. 

1. Life policy: condition avoiding policy.—A life in- 
surance policy contained a provision that if the insured 
should, without permission from the insurer, visit 
parts of the United States south of the south line of 
Virginia and Kentucky, between May and November, 
the policy should be void. He obtained permission to 
visit New Orleans and remain there until July 1, 1870. 
He remained there until March 18, 1872, when he died. 
In an action brought upon the policy, it was claimed 
that the insured was prevented by sickness from re- 
turning at the time when his permission expired. 
Held, that the condition of the policy was broken, and 
the policy avoided. Evans v. United States Life In- 
surance Co. Opinion by Earl, J. 

On the 28th of October, 1870, an agent of the insured 
called at the office of the insurer, to pay the annual 
premium. The insurer declined to receive the amount 
tendered, on account of the residence of the insured 
at the South, but demanded two anda half per cent 
extra. The agent having no authority to pay the ex- 
tra amount, the insurer gave him credit for the amount 
paid, and agreed to keep the policy in force until the 
following day. On the following day, an agent of the 
insured tendered the insurer the extra premium pre- 
viously demanded, but it was refused, the insurer 
claiming the policy to be void. Held, that the trausac- 
tion did not renew the policy. 

(Reported below. 6N. Y. Sup. 331.] 

2. Life policy: inswrer bound by act of agent.—Where 
an agent of a life insurance company, sent out to solicit 
insurance, in reducing to writing the answers of an 
applicant for insurance, modified and changed them, 
held, that the company were bound and estopped by 
the acts of the agent, and he would not be treated as 
the agent of the applicant insuch acts. Baker v. Home 
Life Insurance Company. Opinion by Allen, J. 
[Decided March 21. Reported below. 4 N. Y. Sup. 

582.] 

LEASE. 

Verbal lease for one year: nature of interest of lessee. 
—Defendant’s testator being in possession of plaintiff's 
premises in February, by verbal agreement leased them 
from plaintiff for the term of one year, to commence 
from the succeeding May Ist. Previous to May Ist, 


testator having died, defendant notified plaintiff that 
the family of testator would not keep the premises, 
but plaintiff would not agree to rescind the contract. 





On May Ist, the family left the premises, and offered 
to give up the key, but plaintiff refused to receive it. 
Held, that the contract of testator was, when made, 
one in presenti fora term of one year, was as binding 
as if in writing, and that his estate was liable for the 
rent agreed to be paid during the term. Becor v- 
Flues. Opinion by Church, C. J. 


PROMISSORY NOTE, 


Insufficiency of consideration: what is not a testa- 
mentary bequest.—Defendant’s intestate after he had 
taken a fatal dose of aconite, and two hours before he 
died, executed a promissory note to plaintiff for $10,000, 
which was stated therein to be for herservices. Plain- 
tiff had been in the intestate’s employ, as housekeeper, 
for six or seven years. Held, that it was in the power 
of the intestate to fix the value of plaintiff’s services, 
and having done so in the note, the fact that the ser- 
vices were of less value than the amount of the note 
was no defense in an action thereupon. Eurl v. Peck. 
Opinion by Church, C. J. 

Held, also, that the note could not be held to be in- 
tended as a testamentary bequest beyond the extent 
of the actuul value of the services. 


SURETYSHIP. 


1. Discharge of sureties on appeal bond by judgment 
creditor: rights of subsequent incumbrancer.—Plaintiff 
purchased lands from B, who, by warranty deed, cov- 
enanted against incumbrances. At the time of the 
conveyance, there was a judgment against B, which 
was a lien upon the lands. The judgment was also 
secured by an undertaking with sureties on appeal- 
The judgment creditor, knowing the rights of plaintiff, 
without his consent, discharged the sureties. Held, 
that plaintiff would, by payment of the judgment, 
have become subrogated to the rights of the judgment 
creditor, and succeeded to his remedies against the 
sureties, and that such creditor could not at the same 
time discharge the sureties, and keep plaintiff’s prop- 
erty charged with the debt. Barnes vy. Mott. Opinion 
by Allen, J. 

2. Liability of surety or bond for faithful performance 
of duty by servant: knowledge of employee.— In an action 
against the sureties upon a bond conditioned for the 
faithful performance of duty by a servant of a corpo- 
ration, and the payment over of moneys of such cor- 
poration as might come into his hands, it appeared 
that after a default by such servant to account fora 
small amount to the knowledge of the corporation, it 
continued to employ him without giving notice of 
default to the sureties on the bond. Held, that in 
order to relieve the sureties from liability for a subse- 
quent defaleation, it must be shown that such default 
was occasioned by dishonesty, and in the absence of 
evidence of dishonesty the sureties would be held lia- 
ble. Atlantic and Pacific Telegraph Company v. Barnes. 
Opinion by Miller, J. 

[Decided March 21.] 

3. Sureties upon official bond, how far liable: evidence : 
when official reports not conclusive.— Sureties upon the 
bond of a public officer are liable only for defaults com- 
mitted by him after the commencement of the term 
of office for which they become his sureties. Bissell v. 
Draper. Opinion by Rapallo, J. 

Defendants were sureties upon a bond given for the 
faithful performance by D. and G. of their duties as rail- 
road commissioners of the town of W., for three years, 
from May 10, 1870. Held, that defendants were not 
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liable for a defalcation of G. during a term in which 
he held the same office immediately preceding May 10, 
1870. 

Held, also, that official reports made by D. and G. 
during their term of office, tending to show that the 
default occurred during such term, were not conclu- 
sive on defendants. 

—_—_—___>___—__ 


EXEMPTION OF DEVISE FROM LIABILITY 
FOR DEVISEE’S DEBTS. 
SUPREME COURT OF THE UNITED STATES — OCTO- 
BER TERM, 1875. 
NICHOLS, assignee, etc., V. EATON et al. 


A testator devised her estate to trustees, directing them to 
Ray the income to her children in equal shares during 
ife. The will also provided that in case of the insol- 
bree | of - of her sons the income given to him 
should be paid to the wife and children, and in default 
of them to accumulate in augmentation of the princi- 
pal fund. It further provided that the trustees might, 
n their discretion, | ut it was made not obligatory upon 
them to, transfer to any child not more than one-half 
the share of the trust fund, or in case of the cessation 
of the income of any son caused under it, otherwise 
than by death, the trustees might, in their discretion, 
but it was made not obligatory upon them to, pay the 
whole or any part of such income to such son,ete. Held, 
that even under the principle of the English law that a 
will which expresses a purpose to vest in a devisee either 
personal property or the income of personal property 
or real property, and secure to him its enjoyment free 
from liability for his debts, is void, on grounds of pub- 
lic policy, as being in fraud of the rights of creditors, 
the will was valid and there was not left in the bankrupt 
after his insolvency a right to the income which the 
courts could enforce. Such insolvency terminated all 
his legal vested right in testatrix’s estate, and left 
nothing in him which could go to his creditors or as- 
signees in bankruptcy. 
How far the English rule in question has been adopted in 
the courts of the different States considered. 
PPEAL from the Circuit Court of the United 
States for the District of Rhode Island. 

Mr. Justice MILLER delivered the opinion of the 
court. 

The controversy in this case arises on the construc- 
tion and legal effect of certain clauses in the will of 
Mrs. Sarah B. Eaton. At the time of her death, and 
at the date of her will, she had three sons and a 
daughter, being herself a widow and possessed of 
large means of her own. By her will she devised her 
estate, real and personal, to three trustees, upon trusts 
to pay the rents, profits, dividends, interest, and in- 
come of the trust property to her four children equally, 
for and during their natural lives, and, iter their de- 
cease, in trust for such of their children as shall at- 
tain the age of twenty-one, or shall die under that 
age having lawful issue living, subject to the condi- 
tion that if any of her children should die without 
leaving any child who should survive the testatrix and 
attain the age of twenty-one years, or die under that 
age leaving lawful issue living at his or her decease, 
then, as to the share or respective shares, as well origi- 
nal as accruing, of such child or children respectively, 
upon the trusts declared in said will concerning the 
other share or respective shares. The will also con- 
tained a provision that if her said sons respectively 
should alienate or dispose of the income to which 
they were entitled under the trusts of the will, or if, 
by reason of bankruptcy or insolvency, or any other 
means whatsoever, said income could no longer be 
personally enjoyed by them respectively, but the same 
would become vested in or payable to some other per- 
son, then the trust expressed in said will concerning 
so much thereof as would so vest should immediately 





cease and determine. In that case, during the residue 
of the life of such son, that part of the income of the 
trust fund was to be paid to the wife and children, or 
wife or child, as the case might be, of such son, and in 
default of any objects of the last-mentioned trust, the 
income was to accumulate in augmentation of the 
principal fund. 

There is another proviso which, as it is the main 
ground of the present litigation, is here given verba- 
tim, as follows: 

“ Provided, also, that in case at any future period 
circumstances should exist which, in the opinion of 
my said trustees, shall justify or render expedient the 
placing at the disposal of my said children respectively 
any portion of my said real and personal estate, then 
it shall be lawful for my said trustees, in their discre- 
tion, but without its being in any manner obligatory 
upon them, to transfer absolutely to my said children 
respectively for his or her own proper use and benefit, 
any portion not exceeding one-half of the trust fund 
from whence his or her share of the income under the 
preceding trusts shall arise; and immediately upon 
such transfer being made, the trusts hereinbefore de- 
clared concerning so much of the trust fund as shall 
be so transferred shall absolutely cease and deter- 
mine; and in case after the cessation of said income 
as to my said sons respectively, otherwise than by 
death, as hereinbefore provided for, it shall be jawful 
for my said trustees, in their discretion, but without 
its being obligatory upon them, to pay to or apply for 
the use of my said sons respectively, or for the use of 
such of my said sons and his wife and family, so much 
and such part of the income to which my said sons 
respectively would have been entitled under the pre- 
ceding trusts in case the forfeiture hereinbefore pro- 
vided for had not happened.”’ 

The daughter died soon after the mother, without 
issue and unmarried. The defendant, Amasa M. Ea- 
ton, one of the sons of the testatrix, failed in business 
and made a general assignment of all his property to 
Charles A. Nichols for the benefit of his creditors, in 
March, 1867, and in December, 1468, was, on his own 
petition, declared a bankrupt, and said Nichols was 
duly appointed his assignee in bankruptcy. The de- 
fendant was then, and during the pendency of this 
suit, unmarried and without children. The executors 
and trustees of the will were William M. Bailey and 
George B. Ruggles, a son of testatrix by a former hus- 
band, and her son Amasa M. Eaton, the present de- 
fendant and bankrupt. 

It will be seen at once that, whether we look to the 
assignment before bankruptcy, or to the effect of the 
adjudication of bankruptcy and the appcintment of 
Nichols as assignee in that proceeding, one of the con- 
ditions had occurred on which the will of Mrs. Eaton 
had declared that the devise of a part of the income 
of the trust estates to Amasa M. Eaton should cease 
and determine, and as he had no wife or children in 
whom it could vest, it became, by the alternate pro- 
vision of the will, a fund to accumulate until his death 
or until he should have a wife or child who could take 
under the trust. 

But Nichols, the assignee, construing the whole of 
the will together, and especially the proviso which we 
have given verbatim, to disclose a purpose, under 
cover of a discretionary power, to secure to her son 
the right to receive to his own use the share of the 
income to which he was entitled before the bank- 
ruptcy, in the same manner afterward as if that event 
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had not occurred, brought this bill to subject that in- 
come to administration by him as assignee in bank- 
ruptey for the benefit of the creditors. His claim is 
founded on the proposition, ably presented here by 
counsel, that a will which expresses a purpose to vest 
in a devisee either personal property, or the income of 
personal or real property, aud secure to him its enjoy- 
ment free from liability for his debts, is void, on 
grounds of public policy, as being in fraud of the rights 
of creditors, or, as expressed by Lord Eldon in Bran- 
der v. Robinson, 18 Ves. 433, ‘if property is given to a 
man for his life the donor cannot take away the inci- 
dents of a life estate.”’ 

There are two propositions to be considered as aris- 
ing on the face of this will as applicable to the facts 
stated: 1. Does the true construction of the will bring 
it within that class of cases, the provisions of which 
on this point are void under the principle above 
stated? and, 2, if so, is that principle to be the guide 
of acourt of the United States sitting in chancery? 

Taking for our guide the cases decided in the Eng- 
lish courts the doctrine of the case of Brander v. Rob- 
inson seems to be pretty well established. It is equally 
well settled that a devise of the income of property, 
to cease on the insolvency or bankruptcy of the de- 
visee, is good, and that the limitation is valid. Dem- 
mill v. Bedford, 3 Ves. 149; Brander v. Robinson, 18 
id. 429; Rockford v. Hackmen, 9 Hare; Lewin on 
Trusts, 80, chap. vii, 82; Tillinghast v. Bradford, 5 R. 
I. 205. 

If there had been no further provision in regard to 
the matter in this will than that on the bankruptcy or 
insolvency of the devisee, the trust as to him should 
cease and determine, or if there had been a simple 
provision that in such event that part of the income 
of the estate should go to some specified person 
other than the bankrupt, there would be no difficulty 
in the case. But the first trust declared after the 
bankruptcy for this part of the income is in favor of 
the wife, child, or children of such bankrupt, and in 
such manner as said trustees in their discretion shall 
think proper. There does not seem to be any doubt 
that if the bankrupt devisee had a wife or child living 
to take under this branch of the will that there would 
be nothing left which could go to his assignee in bank- 
ruptcy. The cases on this point are well considered in 
Lewin on Trusts, above cited, and the doctrine may 
be stated that a direction that the trust to the first 
taker shall cease on his bankruptcy, and shall then go 
to his wife or children, is valid, and the entire interest 
passes te them, but that if the devise be to him and 
his wife or children, or if he is in any way to receive 
a vested interest, that interest, whatever it may be, 
may be separated from those of his wife or children 
and be paid over to his assignee. Page v. Way, 3 
Beav. 20; Perry v. Roberts, 1 Mylne & Keene, 4; Rip- 
pon v. Norton, 2 Beay. 63; Lord v. Bunn, 2 Younge & 
Collier, Chanc. Rep. 98. Where, however, the devise 
over is for the support of the bankrupt and his family, 
in such manner as the trustees may think proper, 
the weight of authority in England seems to be 
against the proposition that any thing is left to which 
the assignee can assert a valid claim. Twopenny v. 


Peyton, 10 Simon, 487; Godden v. Crowhurst, id. 642. 
In the case before us, the trustees are authorized, in 
the event of the bankruptcy of one of the sons of tes- 
tatrix without wife or children, which is the condition 
of the trust as to Amasa M. Eaton, to loan and rein- 
vest that portion of the income of the estate in aug- 





mentation of the principal sum or capital of the estate 
until his decease, or until he shall have wife or chil- 
dren capable of receiving the trust of the testatrix 
forfeited by him. 

There does not seem thus far any intention to secure 
or revest in the bankrupt any interest in the devise 
which he had forfeited, and there can be no doubt 
that but for the subsequent clauses of the will there 
would be nothing in which the assignee could claim an 
interest. But there are the provisions that the 
trustees may, at their discretion, transfer at any time 
to either of the devisees the half or any proportion of 
the share of the fund itself which said devisee would 
be entitled to if the whole fund were to be equally 
distributed, and the further provision that in case 
after the cesser of income provided for in case of 
bankruptcy or other cause, it shall be lawful but not 
obligatory on her said trustees, to pay to said bank- 
rupt or insolvent son, or to apply for the use of his 
family, such and so much of said income as said son 
would have been entitled to in case the forfeiture had 
not happened. 

It is strongly argued that these provisions are de- 
signed to evade the policy of the law already men- 
tioned, that the discretion vested in the trustees is 
equivalent to a direction, and that it was well known 
it would be exercised in favor of the bankrupt. 

The two cases of Twopenny v. Peyton and Godden 
v. Crowhurst, above cited from 10 Simons, seem to be 
in conflict with this doctrine; while the cases cited in 
appellant’s brief go no further than to hold that when 
there is a rightto support or maintenance in the bank- 
rupt, or the bankrupt and his family, a right which he 
could enforce, then such interest, if it can be ascer- 
tained, goes to the assignee. 

No case is cited, none is known to us, which goes so 
far as to hold that an absolute discretion in the trustee, 
a discretion which, by the express language of the will, 
he is under no obligation to exercise in favor of the 
bankrupt, confers such an interest on the latter, that 
he or his assignee in bankruptcy can successfully as- 
sert it in a court of equity or any other court. 

As a proposition, then, unsupported by any adjudged 
case, it does not commend itself to our judgment on 
principle. Conceding to its fullest extent the ‘doc- 
trine of the English courts, their decisions are all 
founded on the proposition that there is somewhere in 
the instrument which creates the trust a substantial 
right, a right which the appropriate court would en- 
force, left in the bankrupt after his insolvency and 
after the cesser of the original and more absolute in- 
terest conferred by the earlier clauses of the will. 
This constitutes the dividing line in the cases which 
are apparently in conflict. Applying this test to the 
will before us it falls short, in our opinion, of con- 
ferring any such right on the bankrupt. Neither of 
the clauses of the provisos contain any thing more 
than a grant to the trustees of the purest discretion 
to exercise their power in favor of testatrix’s sons. 
It would be a sufficient answer to any attempt on the 
part of the son in any court to enforce the exercise of 
that discretion in his favor, that the testatrix has in 
express terms said that such exercise of this discre- 
tion is not ‘in any manner obligatory upon them,” 
words repeated in both these clauses. To compel them 
to pay any of this income to a son after bankruptcy, 
or to his assignee, is to make a will for the testatrix 
which she never made, and to do it by a decree of a 
court is to substitute the discretion of the chancellor 
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for the discretion of the trustees, in whom alone she 
reposed it. When trustees are in existence, and capa- 
ble of acting, a court of equity will not interfere to 
control them in the exercise of a discretion vested in 
them by the instrument under which they act. Hill 
on Trustees, 486; Lewin on Trusts, 538; Boss v. Good- 
sall, 1 Younge & Collier, 617; Madison v. Andrew, 1 
Ves., Sr., 60. Andcertainly they would not do so in 
violation of the wishes of the testator. 

But while we have thus attempted to show that Mrs. 
Katon’s will is valid in all its parts upon the extremest 
doctrine of the English Chancery Court, we do not 
wish to have it understood that we accept the limita- 
tions which that colirt has placed upon the power of 
testamentary disposition of property by its owner. 
We do not see, as implied in the remark of Lord El- 
don, that the power of alienation is a necessary inci- 
dent to a life estate in real property or that the rents 
and profits of real property and the interest and divi- 
dends of personal property, may not be enjoyed by 
an individual without liability for his debts being at- 
tached as a necessary incident to such enjoyment. 
This doctrine is one which the English Chancery Court 
has engrafted upon the common law for the benefit of 
creditors, and is of comparatively modern origin. We 
concede that there are limitations which public policy 
or general statutes impose upon all dispositions of 
property, such as those designed to prevent perpetui- 
ties and accumulations of real estate in corpora- 
tions and ecclesiastical bodies. We also admit that 
there is a just and sound policy peculiarly appropriate 
to the jurisdiction of courts of equity to protect 
creditors against frauds upon their rights, whether 
they be actual frauds or constructive frauds. But the 
doctrine that the owner of property, in the free exer- 
cise of his will in disposing of it, cannot so dispose of 
it, but that the object of his bounty, who parts with 
nothing in return, must hold it subject to the debts 
due his creditors, though that may soon deprive him 
of all the benefits sought to be conferred by the tes- 
tator’s affection or generosity, is one which we are 
not prepared to announce as the doctrine of this 
court. 

If the doctrine is to be sustained at all, it must rest 
exclusively on the rights of creditors. Whatever may be 
the extent of those rights in England, the policy of the 
States of this Union, as expressed both by their stat- 
utes and the decisions of their courts, has not been 
carried so far in that direction. 

It is believed that every State in the Union has 
passed statutes by which a part of the property of the 
debtor is exempt from seizure on execution or other 
process of the courts, in short, is not by law liabie to 
the payment of his debts. The extent and nature of 
this exemption varies in the different States. In some 
it extends only to the merest implements of household 
necessity. In others it includes the library of the pro- 
fessional man, however extensive, and the tools of the 
mechanic, and in many it embraces the homestead in 
which the family resides. This has come to be con- 
sidered in this country asa wise, as it certainly may 
be called, a settled policy in all the States. To prop- 
erty so exempted the creditor has no right to look, 
and does not look, asa means of payment when his 
debt is created. And while this court has steadily 
held, under the constitutional provision against im- 
pairing the obligations of contracts by State laws, that 
such exemption laws when first enacted are invalid as 
to debts then in existence, it has always held that as 


to contracts made thereafter, the exemptions were 
valid. 

This distinction is well founded in the sound and un- 
answerable reason that since the creditor knows when 
he parts with the consideration of his debt that 
the property so exempt can never be made liable 
to its payment, he is neither defrauded nor in- 
jured by the application of the law to his case. 
Nothing is withdrawn from this liability which 
was ever subject to it, or to which he had a right 
to look for its discharge in payment. The anal- 
ogy of this principle to the devise of the income from 
real and personal property for life seems perfect. In 
this country all wills or other instruments creating 
such trust estates are recorded in public offices, where 
they may be inspected by every one, and the law in 
such cases imputes notice to all persons concerned of 
all the facts which they might know by the inspection. 
When, therefore, it appears by the record of a will that 
the devisee holds this life estate or income, dividends, 
or- rents of real or personal property, payable to him 
alone, to the exclusion of the alienee or creditor, the 
latter knows that in creating a debt with such person 
he has no right to look to that income as a means of 
discharging it. He is neither misled nor defrauded 
when the object of the testator is carried out by ex- 
cluding him from any benefit of such a devise. 

Nor do we see any reason in the recognized nature 
and tenure of property and its transfer by will, why a 
testator who gives, who gives without any pecuniary 
return, who gets nothing of property value from the 
donee, may not attach to that gift the incident of con- 
tinued use, of uninterrupted benefit of the gift, during 
the life of the donee. Why a parent, or one who loves 
another and wishes to use his own property in securing 
the object of his affection, as far as property can do it, 
from the ills of life, the vicissitudes of fortune, and 
even his own improvideuce or incapacity for self-pro- 
tection, should not be permitted to do so, is not readily 


perceived. 

These views are well supported by adjudged cases in 
the State courts of the highest character. In the case 
of Fisher v. Taylor, 2 Rawle, 33, a testator had directed 
his executors to purchase a tract of land, take the title 
in their name in trust for his son, who was to have the 
rents, issues and profits of it during his life, free from 
liability for any debts then or thereafter con! racted by 
him. The Supreme Court of Pennsylvania held that 
this life estate was not liable to execution for the debts 
of the son. ‘ A man,” says the court, ‘* may undoubt- 
edly dispose of his land so as to secure to the object of 
his bounty, and to him exclusively, the annual profits. 
The mode in which he accomplishes such a purpose is 
by creating a trust estate, explicitly designating the 
uses and defining the powers of the trustees. * * * 
Nor is such a provision contrary to the policy of the 
law or to any act of assembly. Creditors cannot com- 
plain because they are bound to know the foundation 
on which they extend their credit.” 

In the subsequent case of Holdship v. Patterson, 7 
Watts, 547, where the friends of a man made contribu- 
tions by a written agreement to the support of himself 
and family, the court held that the installments which 
they had promised to pay could not be diverted by his 
creditors to the payment of his debts, and Gibson, Ch. 
J., remarks that ‘‘the fruit of their bounty could not 
have been turned from its object by the defendant’s 
creditors had it been applicable by the terms of the 





trust to his personal maintenance, for a benefactor 
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may certainly provide for the maintenance of a friend 
without exposing his bounty to the debts or impru- 
dence of the beneficiary .”’ 

In the same court, as late as 1864, it was held that a 
devise to a son of the rents and profits of an estate 
during his natural life, without being subject to his 
debts and liabilities, is a valid trust, and the estate 
being vested in trustees, the son could not alienate. 
Shankland’s Appeal, 47 Penn. St. 113. The same prop- 
osition is either expressly or impliedly asserted by 
that court in the cases of Ashurst v. Given, 5 Watts 
& Serg. 323; Brown v. Williamson, 36 Penn. St. 338; 
Still v. Spear, 45 id. 168. 

In the case of Leavitt v. Bierne, 21 Conn., Waite, J., 
in delivering the opinion of the court, says: ‘We 
think it in the power of a parent to place property in 
the hands of trustees for the benefit of a son and his 
wife and children, with full power in them to manage 
and apply it at their discretion, without any power in 
the son to interfere in that management or in the dis- 
position of it until it has actually been paid over to 
him by the trustees.’’ And he proceeds to argue in 
favor of the existence of this power, from the vicious 
habits or intemperate character of the son, and the 
right of the father to provide against these misfor- 
tunes. 

In the case of Nickell et al. v. Handly et al.,10 Gratt. 
336, the court thus expresses its view on the general 
question, though not, perhaps, strictly necessary to 
the judgment in that case: “There is nothing in the 
nature or law of property which would prevent the 
testatrix, when about to die, from appropriating her 
property to the support of her poor and helpless rela- 
tives, according to the different conditions and wants 
of such relatives; nothing to prevent her from charg- 
ing her property with the expense of food, raiment, 
and shelter for such relatives. There is nothing in 
law or reason which should prevent ber from appoint- 
ing an agent or trustee to administer her bounty.”’ 

In the case of Pope’s Executors v. Elliott & Co., 8 
Ben. Monr. 56, the testator had directed his executors 
to pay for the support of Robert Pope the sum of $25 
per month. Robert Pope having been in the Rocky 
Mountains until the sum of $225 of these monthly 
payments had accumulated in the hands of the exec- 
utors, his creditors filed a bill in chancery, accom- 
panied by an attachment, to subject this fund to the 
payment of their debt. The Court of Appeals of Ken- 
tucky say that it was the manifest intent of the testa- 
tor to secure to Robert the means of support during 
his life to the extent of $25 per month, or $300 per 
year, and that this intent cannot be thwarted, either 
by Robert himself, by assignment or alienation, or by 
his creditors seizing it for his debts, unless the provi- 
sion is contrary to law or public policy; and after an 
examination of the statutes of Kentucky, and the 
general principles of equity jurisprudence on this sub- 
ject, hold that neither of these are invaded by the 
provision of the will. 

The last case we shall refer to specially is that of 
Campbell v. Foster, 35 New York Court of Appeals, 
361. In that case it is held, after elaborate considera- 


tion, that the interest of a beneficiary in a trust fund, 
created by a person other than the debtor, cannot be 
reached by a creditor's bill; and while the argument 
is largely based upon the special provision of the stat- 
ute regulating the jurisdiction of the court in that 
class of cases, the result is placed with equal force of 
argument on the general doctrines of the Court of 





Chancery, and the right of the owner of property to 
give it such direction as he may choose without its be- 
ing subject to the debts of those upon whom he in- 
tends to confer his bounty. 

We are not called upon in this connection to say how 
far we would feel bound, in a case originating in a 
State where the doctrine of the English courts had 
been adopted so as to become a rule of property, if 
such a proposition could be predicated of a rule like 
this. Nor has the time which the pressure of business 
in this court authorizes us to devote to this case per- 
mitted of any further examination into the decisions 
of the State courts. We have indicated our views in 
this matter rather to forestall the inference that we 
recognize the doctrine relied on by appellants, and not 
much controverted by opposing counsel, than because 
we have felt it necessary to decide it, though the judg- 
ment of the court may rest equally well on either of 
the propositions which we have discussed. We think 
the decree of the court below may be satisfactorily 
affirmed on both of them. 

Other objections have been argued by counsel, such 
as that the bankrupt is himself one of the trustees of 
the will, and will exercise his discretion favorably to 
himself. But there are two other trustees, and it re- 
quires their joint action to confer on him the benefits 
of histrust. It is said that one of them is mentally 
incompetent to act, but this is not established by the 
testimony. It is said, also, that since his bankruptcy, 
the defendant, Amasa, has actually received $25,000 of 
his fund, and that-should go to the assignee, as it 
shows conclusively that the objections to the validity 
of the will were well founded. 

But the conclusive answer to all these objections is, 
that by the willof decedent, a will which, as we have 
shown, she had a lawful right to make, the insolvency 
of her son terminated all his legal vested right to her 
estate and left nothing in him which could go to his 
creditors or to his assignees in bankruptcy, or to his 
prior assignee; and that what may have come to him 
after his bankruptcy through the voluntary action of 
the trustees under the terms of the discretion reposed 
in them, is his lawfully, and cannot now be subjected 
to the control of his assignee. 

The decree of the Circuit Court is, 
affirmed. 


therefore, 


— - +>- ——— 
RECENT ENGLISH DECISIONS. 
INSURANCE. 


Ship and shipping: marine insurance: vogage policy 
and time policy combined: insurance on ship * to port, 
and for fifteen days whilst there after arrival:’’ ter- 
mination of risk: deviation.— A ship insured “at and 
from the port of Pomaron to Newcastle-on-Tyne, 
and for fifteen days whilst there after arrival,” ar- 
rived safely at Newcastle on the 4th of December, 
and on the 13th completed the discharge of her in- 

yard cargo within the port of Newcastle. Having 
been chartered to load in the river Tyne a cargo of 
coals for delivery at Gibralter, and having received on 
board two keels of the same as a stiffening, the ship 
was moved on the 15th of December to a loading place 
on the Tyne, within the port of Newcastle, there to 
complete her loading. Whilst moored there she was, 
on the 16th, injured in a storm. The stamp on the 
policy was sufficient to cover both a voyage and a time 
policy. The policy did not contain the usual twenty- 
four hours’ clause. Held, reversing the judgment of 
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the Exchequer Division, that the policy must be con- 
strued as voyage policy with a time policy engrafted 
upon it, and that, although the voyage was terminated 
and the inward cargo discharged, the underwriters 
were liable. Gambles v. The Ocean Marine Insurance 
Company of Bombay, L. R., Ex. D. (C. A.) 141. 


MASTER AND SERVANT. 


Liability of master for negligence of servant: exception 
as to fellow-servant or fellow-workman.— The principle 
which exempts a master from liability to his servant 
for injury caused by the negligent act of a fellow-ser- 
vant or fellow-workman, is, that the servant must be 
assumed to have contemplated and tacitly assented to 
encounter the ordiyary risks incident to the service or 
employment, at the time of entering into the contract. 
The plaintiff (who was a licensed waterman and light- 
erman) was in the employ at weekly wages of the de- 
fendant, a corn-merchant and warehouse-keeper; his 
ordinary duty being to attend at the waterside of the 
premises every tide for about an hour and ahalf before 
and after high-water, for the purpose of bringing 
barges to and from the wharf and there mooring and 
unmooringthem. It was no part of his duty to load or 
unload the barges, or to assist in any way in the work 
of the warehouse; but it was his habit to go to the 
office on the land side of the warehouse for orders, or 
when sent for by the defendant’s manager. There 
were two ways of going there, viz.: by landing from 
his boat at stairs at the end of the street next adjoin- 
ing the warehouse, or by stepping from the barges into 
and going through the warehouse and out by a door to 
the street. He usually went by this latter way. Being 
on the barges at a time when his actual duty did not 
require him to be there, he was sent for to the office 
and was proceeding thither by his accustomed route, 
when, in passing out from the warehouse door to the 
street, he was knocked down and injured by a sack of 
grain which another of the defendant’s men was ina 
negligent manner hoisting by means of a crane from a 
wagon. Held, that this was an injury caused by the 
negligence of a fellow-workman, within the above- 
mentioned exception, and consequently that the mas- 
ter was not liable. Lovell v. Howell, L. R., C. P. D. 


NEGLIGENCE. 

Master and servant : licensee: railway company, duty 
of, toward customer assisting railway servants in deliv- 
ering his goods.— The plaintiff sent a heifer (which 
was put into a horse-box) by defendants’ railway to 
their P. station. On the arrival of the train at the 
station,there being only two porters available to shunt 
the horse-box to the siding, from which alone the 
heifer could be delivered to the plaintiff, in order to 
save delay he assisted in shunting the horse-box, and 
while he was so assisting he was run against and in- 
jured through a train being negligently allowed by the 
defendants’ servants to come out of the siding. There 
was evidence that the station-master knew that the 
plaintiff was assisting in the shunting, and assented to 
his doing so. Held, affirming the decision of the 
Queen’s Bench, that the plaintiff was not a mere vol- 
unteer assisting the defendants’ servants, but was on 
the defendants’ premises with their consent for the 
purpose of expediting the delivery of his own goods; 
and the defendants were, therefore, liable to him for 
the negligence of their servants, according to the prin- 
ciple of Holmes v. Northeastern Railway Co., Law Rep., 
4 Ex. 204; 6 Ex. 123. Wrightv. The London and North- 
western Railway Company, L. R., Q. B. (C. A.) 252. 





NUISANCE. 

Highway: action for injury caused by: duty of per- 
son hanging a lamp over the highway, so as to become 
dangerous if not in good repair, to keep it in repair: 
principal and agent.— Defendant became the lessee 
and occupier of a house, from the front of which a 
heavy lamp projected several feet over the public foot- 
pavement. As plaintiff was walking along, in Novem- 
ber, the lamp fell on her and injured her. It appeared 
in evidence that in the previous August defendant em- 
ployed an experienced gas-fitter, C., to put this lamp, 
etc., in repair. At the time of the accident a person 
employed by defendant was blowing the water out of 
the gas-pipes of the lamp, and in doing this a ladder 
was raised against the lamp-iron or bracket from which 
the lamp hung, and on the man mounting the ladder, 
owing to the wind and wet, the ladder slipped, and he, 
tosave himself, clung to the lamp-iron, and the shaking 
caused the lamp to fall. On examination it turned out 
that the fastening by which the lamp was attached to 
the lamp-iron was in a decayed state. The jury found 
that there had been negligence on the part of C., but 
no negligence on the part of defendant personally; 
that the lamp was out of repair through general decay, 
but not to the knowledge of defendant; that the im- 
mediate cause of the fallof the lamp was the slipping 
of the ladder; but that, if the lamp had been in good 
repair, the slipping of the ladder would not have 
caused it to fall. Held, that the plaintiff was entitled 
to the verdict. By Luch and Quain, JJ., on the ground 
that if a person maintains a lamp projecting over the 
highway for his own purposes it is his duty to maintain 
it so as not to be dangerous to the passengers; and if 
it causes injury owing to want of repair, it is no answer 
on his part that he had employed a competent person 
to repair it. By Blackburn, J., on the ground that, 
under the circumstances of the case, it was shown that 
defendant knew that the lamp wanted repair in Au- 
gust, and it was his duty, therefore, to put it in reason- 
able repair, and the person he employed having failed 
to do so, defendant was liable for the consequences of 
the breach of duty. Tarry v. Ashton, L. R., Q. B.D. 


SUPPORT. 


Lessor and lessee: remedy of lessee against lessor : 
implied covenant: nonfeasance: party wall. The de- 
fendants were the owners of two houses in a street, 
numbered 38 and 40, and of a gateway under 40 and 
adjoining 38. In 1857 they demised the house No. 38 
fora term of twenty-one years, the lease containing a 
covenant by the lessee to repair all walls and party 
walls belonging to the premises. In 1865 they granted 
a lease to the plaintiff of the house No. 40 fora term of 
eleven years, subject to a similar covenant to repair 
walls and party walls. The wall on the side of the 
gateway separating it from No. 38 was a party wall 
between the gateway and the house No. 38 to the height 
of the first floor. The house of the plaintiff, No. 40, 
was built so as to extend in part over the top of the 
gateway and to rest upon this party wall between the 
gateway and the house No. 38, and to be supported by 
it. The plaintiff ’s covenant to repair did not extend 
to this wall, and there was no covenant by the defend- 
ants to keep it in repair. In 1874 it was discovered 
that the walls of that part of No. 40 which were above 
the gateway were giving way. The damage was owing 
to the failure of support from the party wall, which 
had bulged in consequence of the pressure uponit 
from the plaintiff's premises. Held, that there was no 
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implied covenant on the part of the defendants to sup- 
port the plaintiff’s premises althoughit might be an 
answer to an action upon the plaintiff's covenant to 
repair, that the repair had been rendered impossible 
by the neglect of some precedent obligation on the 
part of the defendants. Colebeck v. The Girdlers Com- 
pany, L. R., Q. B. D. 





> —— 
COKE AND BACON. 


UDGE NEILSON continues his interesting arti- 

cles on The Jury in The Independent for June 8 and 
15. In the number of June 8 occurs this admirable 
estimate and comparison of Coke and Bacon: 

“By his independence Coke paved the way for his 
dismissal from office, a disgrace for which Bacon, 
neither the greatest nor the meanest of mankind, had 
toiled and in which he enjoyed a temporary triumph. 
But though, in that deprivation, Coke revealed what 
Sheridan might have called ‘the flabby part of his 
character,’ he was thus left free to act as a statesman. 

*“*We call up in review before us the life of Coke 
with alternate emotions of regret, shame, sorrow, 
pride and consolation. Was that life as the journey 
of aday? If so, it was by pathways through dreary 
and desolate wastes, over Serbonian bogs, each foot- 
step sinking in the slime, but occasionally leading up 
to Alpine heights, glowing with celestial light and 
beauty. It was a life often marred by want of moral 
tone; often redeemed by elevated sentiments; full of 
distortions and contradictions. As the speaker when 
in Parliament, under Elizabeth, he was shamefully 
subservient; as crown oflicer, extorting confessions 
from prisoners put to torture, he was pitiless; as at- 
torney-general, uttering reproaches and accusations 
against Sir Walter Raleigh, on trial for his life, he was 
fierce and brutal. His devotion to study and his mas- 
tery of the law were unprecedented; his assertion of 
his rights as a judge, against royal intrusion, was ad- 
mirable; his intrigue to regain the royal favor by the 
marriage of his daughter to the brother of Bucking- 
ham, was intolerable; his independence, virtue, cour- 
age, devotion, in Parliament, under James I and 
Charles I, gave special grace and value to the history 
of the times. But our sensibilities are touched when 
we find him a prisoner in the Tower of London. The 
room to which he is consigned, long devoted to igno- 
ble uses, becomes sacred. We enter with reverence, 
as upon holy ground. He is absorbed in his work on 
the commentaries. As he writes, the hand is tremu- 
lous; but that hand had never been polluted by ac- 
cepting bribes. ; 

**In some aspects of life and character Coke appears 
to greater advautage than Bacon. Both were insatiate 
in their ambition, implacable in their resentments. 
The one was rough in manners, arrogant in speech, 
ready to strike terrible blows openly; but poor in 
feigning and clumsy in changing his ground. The 
other was courtly, plausible, serene, had a gentle 
touch, even when that touch boded ruin, was an 
athlete in fencing with cunning words, had the facile 
adroitness of a trimmer, was covetous, to his own dis- 
grace and ruin. Those who dislike the one may well 
despise the other. For neither of them can we feel 
the love and sympathy we have for Sir John Fortes- 
cue and Sir Thomas More. In scientific speculation 
no jurist, not even Brougham, has commanded as much 
respect as Bacon. In exact and profound knowledge 
of the old common and statute law none could rival 





Coke. But, in view of the times in which they lived, 
the work allotted, and the materials in which they 
wrought, it would be unjust to weigh and estimate 
their labors with reference to the more enduring and 
fruitful services of the great English jurists and states- 
men of later days. In the freedom of judicial in- 
quiry and direction, in the temper of the people, the 
condition of trade and commerce, and in the charac- 
ter of legislation, there had been a great advance be- 
tween their time and that of Hardwick. Coke and 
Bacon could not for any practical purpose have 
adapted their work to the coming and higher civiliza- 
tion. As in the natural world we have progress and 
rotation, each season performing its appropriate office, 
so in the intellectual, social, and political life of a peo- 
ple events are marshaled in due order and relation — 
a gradual development. What was easy of achieve- 
ment when the times were ripe for it would have been 
impossible if attempted prematurely or out of season. 
When Mansfield molded and illustrated our commer- 
cial law the materials were at hand, plastic and ready 
for use.”’ 


———_¢—________ 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
Court of Appeals on Tuesday last: 

Judgment affirmed with costs— Keogh v. Wester- 
velt; Preston v. Ross; Walbridge v. James; Borst v. 
Lake Shore, etc., R. R.; Brown v. The Mayor; Ripont 
v. Merchants’ Life Ins. Co.; Harnett v. Garvey; Milli- 
man v. N. Y. Central, ete., R. R.—— Judgment re- 
versed and new trial granted, costs to abide the event 
— The American Medicine Co. v. Kessler.—— Order of 
General Term affirmed and judgment absolute for 
plaintiff on stipulation, with costs — Rutherland v. 
Holmes Judgment affirmed, so far as the personal 
property is concerned, and modified in other respects, 
according to the opinion of Judge Allen, without costs 
to either party as against the other in this court — 
Young v. Heermans. —— Order affirmed and judgment 
absolute for defendants on stipulation, with costs — 
Knoeppel v. Kings Co. Fire Ins. Co. —— Order affirmed 
and judgment absolute for defendants on stipulation, 
without costs to either party in this court — Bran- 
dow v. Brandow. —— Appeals dismissed with costs — 
Bohnet v. Lithaner; Plunkett v. Appleton.—— Order 
affirmed with costs — Francklyn v. Sprague; The Peo- 
ple’s Safe Deposit, etc., Inst. v. Buchanan; Powers v. 
Gross.—— Order of General Term reversed, and that 
of Special Term affirmed with costs — In Re petition 
of Second Ave. Epis. Church. Judgment of this 
court modified so as to affirm judgment of the Supreme 
Court, with costs of all parties in this Court payable 
out of reserved fund, and remittitur amended accord- 
ingly —Thurbee v. Chambers.— Judgment of this 
court modified so as to affirm the judgment of the 
Supreme Court without costs to either party as against 
the other in this court, and remittitur amended accord- 
ingly — Brick v. Prick. 

—_—__@—__—. 
NOTES. 
AKER, VOORHIS & COMPANY announce an 
American edition of Mr. Herbert Broom’s ‘ Phil- 
osophy of Law.’’ Mr. Broom was late Professor of 








Common Law to the Inns of Court, and this volume 
contains notes of his lectures between 1852 and 1875. 
He is among the ablest writers on legal subjects, and 
his new work will be welcomed by a wide circle of 
readers. —~ Mr. John Proffatt, author of ‘‘ Woman 
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Before the Law,” and ‘‘The Curiosities and Law of 
Wills,” has in preparation for Sumner Whitney & 
Company, a treatise on “The Law of Jury Trial.” 
Mr. Proffatt has associated himself with a prominent 
law firm in San Francisco, and will henceforth reside 
in that city. —— Mr. John D. Parsons, Jr., has in 
press a treatise on the law of ‘‘ Master and Servant,” 
by Mr. H. G. Wood, the author of a very able treatise 
on “ Nuisances.”” The subject is one of the first im- 
portance, and will no doubt be very thoroughly treated 
by Mr. Wood. —— We have reveived “Twenty-seven 
Sermons preached in the Albany County Peniten- 
tiary,”’ by the Rev. Theodore Noethen, Catholic chap- 
lain, the proceeds of the sales of which are to be de- 
voted to the purchase of books for the Catholic library 
of the prison. —— The National Bankruptcy Register 
Reports closed the thirteenth volume with the part 
for May ist. Under the editorial management of Mr. 
O. F. Bump, the Register has been more than usually 
valuable. 

JUDICIAL SALES IN FRANCE.—The following graphic 
description of the proceedings at a sale before the tri- 
bunal is from the pen of a French advocate: 

“The registrar reads a very short summary of the 
conditions of sale, limited to the description of the 
property and the naming of the upset price, and an- 
nounces the amount of the costs incurred up to the 
sale. He then lights a taper and declares the auction 
opened. ‘A judge of the tribunal presides at the opera- 
tion. ‘A hundred francs.’ ‘A hundred and ten,’ 
cries an avoué. A hundred and twenty, a hundred and 
thirty, two hundred! ‘Two hundred francs,’ repeats 
the registrar in a rasping voice. No one speaks. The 
second taper is going out I light the third. The 
deepest silence reigns; you might hear a fly. The third 
taper flickers, is going out, when another avoué rouses 
himself. Two hundred and five francs, two hundred 
and ten, two hundred and twenty, two hundred and 
fifty! And the biddings which seemed to flag are re- 
newed with more spirit than ever. At last the 
three tapers have been lighted one after the other 
and burnt out, the property is knocked down to the 
avoue who bid last, and who must, within three days, 
declare the real purchaser and produce his acceptance 
of the bargain. 

“Any one may make a higher bid through an avoué 
within eight days from the auction, provided the ad- 
vance be at least one-sixth. In that event a new auc- 
tion takes place in the same form as the first. At the 
opening of the auction, the registrar, as I have said, 
announces the amount of the taxed costs incurred up 
to the sale, but the simple purchaser who thought he 
had only that amount to pay would be rather sur- 
prised when Ravelair quarter of an hour came, the 
bill of costs being generally doubled by the subsequent 
expenses for notification of the sale, clearing the title 
from the judgment, etc., etc., etc.’ 


Scotcn Law Courts.—Most pecple know the irrev- 
erent and slovenly way in which the oath is adminis- 
tered to English witnesses. The witness hurries into 
the box, and while judge and jury ang the spectators 
are chatting and rustling in a pause of the business, 
the clerk of the court hands him a small bible, which 
he holds in his right hand. The officer then recites his 
mumbled formula: ‘**The evidence you shall give to 
the court and jury, touching the matter in question, 





shall be the truth, the whole truth, and nothing but 
the truth. So help you,God!’’ The witness, without 
uttering a word, ducks his head and puts his lips to 
the bible cover, unless he is cunning and ignorant 
enough to evade the ceremony by kissing his thumb. 
Now, in Scotch courts the procedure is far more digni- 
fied and impressive. When the witness appears, the 
judge himself rises from his seat, and raising high his 
right hand, looks fixedly on the offerer of the evidence, 
who, as instructed, also raises high his right arm, and 
looks the judge in the face. The judge, then, amid 
general silence, calls the witness to say aloud after 
him, ‘‘1 swear by Almighty God to speak the truth, 
the whole truth, and nothing but the truth!’ No 
paltry symbol is added to the simple solemnity of this 
declaration, which appears likely to be far more bind- 
ing on the conscience of him who makes it before the 
judge and in the silence of the crowded court.— 
Leisure Hour. 

GRIEVANCES OF East INDIA LAWYERS.— A lay con- 
temporary, in dealing with what it calls ‘ Indian 
grievances,’’ observes: ‘“ Another man with a griev- 
ance was a Mohammedan barrister from Bombay. 
This gentleman has been in legal practice for six years 
in the presidency. Wishing to have the privilege of tak- 
ing his talents and experience to another part of India, 
he found that he could not do so unless he made the 
journey to England and ate dinners at the Temple for 
three years. This is a harder case than that of the Irish 
law students, for he has had to relinquish a position as 
an employed practitioner, and during his period of 
exile must excommunicate himself altogether from 
friends as well as clients.’ It certainly is a hardship 
upon the natives of India that in order to secure a call 
to the bar, they should be obliged to take up their 
residence in England for three years.—Law Times. 

The judicial expenditures of GreatBritain have been 
obtained in a return to an order of the House of Com- 
mons: In England, in the last year given — 1873 — the 
gross total expenditure was 1,227,2731. 18s. 7d.; the fees, 
stamps, etc., amounted to 900,1441. 5s. 2d., leaving the 
net total expenditure 327,129/. 13s. 5d. In Ireland the 
gross total expenditure was 282,6171. 17s. 3d., and the 
net expenditure 211,935/. 10s. 9d. In Scotland, in the 
same year, the gross total expenditure was 161,981/. 12s. 
10d., and the net 145,978/., 5s. 7d. In the year ended 
March 3lst last, in England, there were thirty-two 
judges, whose salaries amounted to 167,5001., with an 
addition of ten annuities, amounting to 39,7501. ; in 
Scotland, thirteen, at 42,3001., with an addition of two 
annuities, making in all 46,800/.; and in Ireland, 
twenty-one judges, at salaries 78,5151. 17s., with an ad- 
dition of four annuities amounting to 12,6971. 8s. 8d. 


——_ >-—_—_—_ 
BOOKS RECEIVED 


Unrtep States Dieest. First Series. Vol. XIII. 


Tel-Vag. Boston: Little, Brown & Co. 


Driio0Nn’s Crrevit Court Reports. Eighth United 
States Circuit. By John F. Dillon, Circuit Judge. 
Davenport: Day, Egbert & Fidlar. 


NevabDA Reports. Vol. X. San Francisco: A. L. 
Bancroft & Co. 


NortH CAROLINA REPORTS. 
Josiah Turner. 


CRIME AND THE Famity. By Simeon Nash. Cincin- 
nati: Robert Clarke & Co. 


Vol, LXXIII. Raleigh: 
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CURRENT TOPICS. 


T= amendments to the Code adopted at the last 

session of the legislature are an instance of 
slovenly law-making. While some of the changes are 
of general value, some are evidently made for the 
benefit of special interests, and are so bunglingly 
worded that they are very liable to mislead, and 
will perhaps need judicial construction. The addi- 
tion to section 94 is a specimen of this. By that 
addition it is provided, that an action for injury to 
the person shall be brought within one year, yet, 
the provision of section 93, that an action for libel 
slander, assault, battery, or false imprisonment, may 
be brought within two years, is left unchanged. 
The amendment is proper enough, but the question 
is, how does it affect the provision in section 98? 


The affidavit of merits is all but abolished by an 
amendment to section 258, which provides that ‘ no 
inquest shall be taken in any case for want of an 
affidavit of merits in cases where the pleadings are 
verified.” That such a remnant of the old practice 
should have remained so long is surprising, inas- 
much as its only use could be to enable sharp law- 
yers to take advantage of the neglect of a formal- 
ity, that had no bearing upon the merits, and it is 
still more surprising that it should have been neces- 
sary to legislate upon the matter when a change in 
the rules of the court would have done all that the 
amendment does. 


We confess ourselves unable to see the wisdom of 
the amendment made to the last clause of section 135, 
which applies the provision for the service by pub- 
lication of a summons in an action for the foreclos- 
ure of a mortgage upon real estate upon a party 
having an interest in or lien upon the premises, but 
who is unknown to plaintiff, to actions for the fore- 
closure of liens upon personal property. As a rule, 
liens upon personal property are not foreclosed by 
action, and as to the kind of lien that this amend- 
ment is undoubtedly intended to cover, namely, the 
chattel mortgage, it has been held, that upon default 
in the condition of the mortgage (before which no 
foreclosure can be made) there is no equity of redemp- 
tionin the mortgagor or subsequent incumbrancer, 
and consequently there is no interest or lien which 


Vor. 13.— No. 26. 





either of those parties have, and therefore, so far as 
chattel mortgages are concerned, the provision would 
seem to be wholly nugatory. 





The Court of Appeals some time since settled the 
much agitated question as to whether lager beer is an 
intoxicating beverage, or perhaps we should say un- 
settled it, for they decided that in the case of liquors 
not known to be intoxicating in their character, 
whether they are so or not is a question of fact. The 
case arose in Monroe county where one Raw was 
prosecuted for the violation of the Sunday clause of 
the excise law by selling intoxicating drink on that 
day. (See Raw v. People, 12 Alb. L. J. 377.) 
It was shown that he sold lager beer, and evi- 
dence was given to show that it was intoxicating. 
The question whether it was so was distinctly sub- 
mitted to the jury. They found the prisoner guilty, 
and the conviction was sustained by the court upon 
the ground already mentioned. This would seem to 
be the reasonable doctrine and, in fact, the only one 
that is capable of application under the excise laws to 
the selling of those beverages that contain but a 
small, yet a variable amount of alcohol. 


The “ Code of remedial justice,” which takes effect 
in 1877 (unless the next legislature should see fit to 
repeal the act providing therefor), will, we believe, 
do away with many of the incongruities which have 
been brought about by patchwork legislation. Of 
course there will be found in the new law many 
things that will not work smoothly at first, but that 
is the misfortune of all statute law. The people 
will however soon adapt themselves to such changes 
as have been made, and in time the lawyers, too, will 
accept them, as they for the most part have those 
made by the code. The members of the commission 
who completed this work are entitled to the thanks 
of all, and especially Mr. Throop, who has devoted 
his time for a number of years to the labor of re- 
vision. 


The ‘incidental expenses” and ‘‘stationery” 
account of the Supreme Court of Indiana includes 
some very remarkable items, such as a “ walnut 
bedstead, ” ‘* mattress,” ‘* bureau, washstand,” and 
in one instance the bill of a woman for washing 
twenty-four dozen and ten pieces of clothing was 
allowed as a part of the incidental expenses of the 
court. Precisely what the business was which gave 
cause for such ‘‘ incidentals,” we are not informed, 
but we presume the court ‘‘ knew itself” when the 
bill was allowed. 


With the incoming of hot weather the lawyers 
and judges, especially those located in large towns 
anticipate the beginning of their annual season of 
rest. In the course of a few weeks their judicial 
and forensic labors will be exchanged for the 
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pleasure of travel, or the excitement of the hunt- 
ing ground, or the comfort of the old homestead 
where they may so recuperate the exhausted 
body and overworked brain as to be able to per- 
form the duties of their callings in a proper man- 
ner another year. With those members of the bar 
whose reputation has brought to them an overflow 
of business, this yearly vacation is a matter of neces- 
sity, and he who neglects to take it does so at the 
risk of the loss of his bodily and mental vigor. 
Even to the younger ones among the profession who 
are still waiting for clients, a two or three weeks 
run into the country will pay even if the office has 
to be closed, and a job or two lost. One of the 
most prominent lawyers in the State will do no 
business whatever during the month of August, and 
this has been his rule for many years. As a result 
his physical and intellectual powers remain in full 
vigor despite his advanced years. It is not so much 
by brilliant intellect and profound acquirements 
that success at the bar is secured, as it is by 
a sound body, and industrious habits. Brilliant 
men sometimes succeed, healthy, hard-working 
men always do. No professional man can long pos- 
sess health, or the power to be industrious unless he 
sometimes relaxes his labors, and gives his mind its 
needed rest. 


The first meeting of what is styled the American 
Law Congress, under the auspices of the ‘‘ United 
States Law Association,” was held on Tuesday last, 
O. F. Bump, of Baltimore, was elected president, 
and committees on organization, and business, were 
appointed. The scheme laid out for this organiza- 
tion by its promoters embraces many matters of im- 
portance to the profession, and we trust that its 
action may result in bringing more closely together 
the bar of the nation, and that it may do some- 
thing toward harmonizing the legislation of the 
various States. As we have before remarked, the 
bar is almost alone in a disorganized condition, and 
that its members to protect their own interests need 
to organize. Local societies have already been 
established, but the ‘‘ United States Law Associa- 
tion” are the pioneers in attempting to form a 
national association. 


We trust that the judges of our State courts will 
so time their vacations this summer as not to leave 
any county without a judge remaining therein, or 
sufficiently near thereto to be conveniently reached. 
Although there is a cessation during the months of 
July and August of activity in the courts, much 
necessary business remains, and that usually of a 
character requiring judicial assistance. Writs of 
habeas corpus, orders of arrest, etc., etc., are as lia- 
ble to be called for in the months named as at any 
other time, and it is burdensome, both to attorneys 
and suitors, to be compelled to travel long distances 








for the purpose of procuring such orders. The judi- 
ciary should take proper recreation, they owe it to 
themselves, and to the people to do so, but they 
should not all take it at the same time. 


The charge against Mr. Charles O’Conor of ex- 
acting exorbitant fees from Mrs. Forrest for servi- 
ces in her famous divorce suit with which the papers 
were filled last spring is an example of the erroneous 
idea prevailing among the people in regard to the 
compensation of lawyers. Many persons honestly 
believe that the members of the legal profession uni- 
formly demand, and receive more than the real value 
of their services, and that they frequently secure pay- 
ment of these demands, through knavish trickery. 
We have seen somewhere a proposed new catechism 
containing this question and answer. ‘‘ Is it wrong 
to cheat a lawyer? No—not wrong, but impossible.” 
This was meant for a joke, but it is really an expres- 
sion of a prevailing popular opinion. The fact is that 
the lawyers work harder, and as a rule are more 
poorly paid than any other profession. The life of 
most members of the bar is a sad one. In their 
early experience they learn too well that hope (or 
business) deferred maketh the heart sick, and later 
in life when what are known as the honors and 
emoluments of their calling are within reach, they 
find that this point has been gained at the cost 
of a ruined body and mind, and that all that they 
have sought for through labor and suffering is to 
them of no value or comfort when obtained. But 
we suppose every calling has its peculiar hard- 
ships, and that, upon the whole, lawyers fare as well 
as the rest of mankind. 


Another popular error is that the lawyer is ever 
willing for a price to uphold and protect wrong and 
crime, or as Swift expresses it, is ready to prove 
white black, or black white, according as he is paid. 
There may be some excuse for this error, for when 
the people see an attorney resorting to every tech- 
nicality of the law to prevent the conviction of a 
notorious criminal for an offense of which they are 
convinced he is guilty, they naturally regard him as 
aiding and abetting that criminal as much as they 
would one who assisted him to avoid or escape arrest. 
But the position of the attorney is far different. 
He undertakes to protect only the legal rights of the 
chent, and secure them to him. The worst 
villain in the land has rights, which society, for its 
own interest if for no higher motive, should respect, 
but which, when popular indignation or prejudice 
have sway, are too likely to be forgotten. It is in 


vindicating the claim to justice of him against whom 
is every man’s hand, the lawyer performs his highest 
duty, yet for this very act he is most frequently 
censured and condemned as one who for a price is 
misapplying his learning and skill to the detriment 
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of the community. To many persons, especially to 
those whose ideas of right and wrong have been 
formed by the light of some narrow creed, the de- 
fense of one charged with crime is itself a 
crime, particularly if the defense is successful. 
Yet they should remember that rights of prop- 
erty and person are only rendered secure by 
the circumstance that a large number of able 
men always stand ready to defend either when 
threatened. Liberty and lawyers are always found 
together, and it is only a tyrant who would hamper 
either. 


Winslow, the alleged forger, has been released 
by the British government, and the President has 
sent a message to Congress in relation to the matter. 
We will probably before long have an extradition 
treaty with England, embracing the provision that 
the person given up thereunder shall be tried only 
for the crime designated, and then the authorities 
of Massachusetts can obtain Mr. Winslow if they 
desire. Perhaps he will not be wanted then, as it 
may be that he has not committed forgery at all. 


——_>—___——_ 


NOTES OF CASES. 


HE case of Garretson v. Selby, 37 Towa, 529, to 
appear in 16th American Reports, is one where 

the defendant, whose name was H. W. Selby, 
ordered of the plaintiffs a barrel of sugar, which it 
was understood should be sent by the ordinary car- 
rier from the town where plaintiffs did business to 
the town where defendant resided. The order was 
given as defendant’s residence to a traveling agent 
of plaintiffs. There was proof that defendant’s 
true name was known to plaintiff, or his agent. By 
a clerical error the barrel was directed to ‘‘ W. H. 
Selby ” instead of H. W. Selby, and was never re- 
ceived by defendant. In an action for the price the 
court held that, in the absence of proof that the loss 
of the goods was attributable to the error in direc- 
tion, the defendant was liable. This seems to us a 
somewhat strange ruling, and we do not think the 
case cited by the court, Finn v. Clark, 12 Allen, 
522, 8. C., 10 id. 379, goes far enough to uphold it. 
In the case mentioned the vendor shipped the goods 
directed with the initials of the consignee only, and 
without his place of residence, or business. While 
in the hands of the carrier they were destroyed by 
fire. In that case the fire was presumptively the 
cause of the loss, and not the insufficient direction. 
But in the Iowa case the goods were not merely 
directed insufficiently, but wrongly, and they never 
reached defendant. If the carrier had strictly carried 
out the direction, they never would have been de- 
livered to defendant, and we think that it should be 
presumed that he did strictly carry it out. The rule 
laid down in Benjamin on Sales, § 694, is that the 
‘vendor is bound, when delivering to a carrier, to take 





the usual precautions for insuring the safe delivery 
to the buyer. The cases of Clarke v. Hutchins, 14 
East, 475; Buckman v. Levi, 3 Camp. 414, and 
Cothay v. Tute, 3 id. 414, hold the vendor very 
strictly to this rule, and we should think that there 
could be no grosser violation of it than directing the 
goods to some one else than the buyer. 


In the case of Riding v. Smith, recently decided 
in the Exchequer division of the High Court of 
Justice, the question of the liability of defendant 
for slanderous words spoken in relation to an assist- 
ant in business of plaintiff, who was a tradesman, 
whereby plaintiff suffered a loss of business, was con- 
sidered. The assistant was plaintiff's wife, and the 
slander consisted of a charge of adultery. The publi- 
cation of the slander was proved, and general evidence 
given showing a loss of business for which no reason 
except said slander could be assigned. It was held 
that the action was maintainable upon two grounds, 
one of which was that the falling off in plaintiff's busi- 
ness was the natural consequence of the publication 
of the words in question. It was held to be essential 
to prove special damage, and the falling off of busi- 
ness was such damage. In this the case differs 
from Ashley v. Harrison, Peake, 194; 1 Esp. 48, 
where it was held that the proprietor of a public 
amusement could not maintain an action against a 
man for libel on one of his performers by reason 
whereof she was deterred from appearing on the 
stage. 


The case of Payne v. Burnham, recently decided 
by the Court of Appeals, was one in which the effect 
of an affidavit by the mortgagor of no usury ac- 
companying the mortgage was considered, and the 
court held that such affidavit was an estoppel only 
to the extent of the money actually paid on the 
faith of it (disregarding the rule in Massachusetts, 
laid down in 13 Allen, 123, and 97 Mass. 498, and 
following Hills v. Varet, 3 Leg. Obs. 105, and Mer- 
rill v. Tyler, 2 Selden’s Notes, 47), and did not bind 
as to part of the purchase-money advanced by the 
plaintiff's agent, on the promise that the affidavit 
would be made, although the plaintiff completed 
the transaction, and refunded to his agent the 
amount of the advance. This limits the general 
doctrine which is set forth in the same case at gen- 
eral term, in 4 N. Y. Sup. 678. The court also held 
that where a married woman mortgages her land for 
money loaned and received by her husband for his 
individual use, the mortgage binds only so much of 
her separate estate as it covers, and judgment 
against her for deficiency is error. See White v. 
McNott, 83 N. Y. 871; Yale v. Dederer, 18 id. 265; 
§. C., 22 id. 450; Owen v. Cowley, 36 id. 600; 
Frecking v. Rolland, 583 id. 422; Manhattan Brass 
Co. v. Thompson, not yet reported. 
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JOHN MARSHALL. 


is a popular idea that the offspring of great 
men are usually degenerate. The idea probably 


‘i 
owes its currency to the prominence of the instan- 
ces in which it has occurred, but that it is fallacious 
will be apparent from a review of the biographies 
of the distinguished men of the world. Philip and 
Alexander; the long line of Scipios; Hamilcar and 


Hannibal; the succession of Martel, Pepin, and 
Charlemagne, father, son, and grandson; Henry the 
Second, of England, and Richard the First; Henry 
the Eighth, and Elizabeth; Sir John More, and Sir 
Thomas More; Bacon, the lord-keeper, and Bacon, 
the philosopher; William, Prince of Orange, and 
Prince Maurice, of Nassau, one of the greatest cap- 
tains of his time; the three Holbeins, grandfather, 
father, and son, painters, to say nothing of several 
brothers and uncles; David Tunis, and his sons 
David, and Abraham, painters; Julius Scaliger, the 
second of scholars and critics, his son Joseph being 
the first; Frederick William, and Frederick the 
Great; Moses Mendelssohn, the philosopher, and 
his greater grandson, Felix Mendelssohn, the musi- 
cian; and coming down to our country and times, 
the distinguished family of Adams, which has fur- 
nished in father and son two actual Presidents, 
and in grandson one permanently contingent Presi- 
dent; Ezekiel Webster and his son Daniel; Chief- 
Justice Parsons and his son, Professor Parsons; 
Chancellor Kent and his son, Judge William Kent; 
President Van Buren and his brilliant son, John; all 
these instances are too marked to give any counte- 
nance to the theory that genius is not hereditary, 
and fairly establish the theory that talents descend 
in arts, in letters, in arms, in law, and in statesman- 
ship. Therefore, it is not surprising that Colonel 
Thomas Marshall, the father of the subject of this 
sketch, a small Virginian planter, of narrow edu- 
cation, was a man of ahigh order of talents and pos- 
sessing the reputation of extraordinary ability. It 
is moreover noteworthy that his fifteen children, 
females as well as males, all possessed superior intel- 
lectual gifts. He himself superintended the educa- 
tion of his eldest son, John, born in 1755, and early 
formed his taste for English literature, especially for 
history and poetry. At the age of twelve John had 
transcribed Pope’s Essay on Man, and some of his 
other essays. This love of the classics of our 
tongue never decayed, and he always preserved his 
fondness for liberal scholarship. The young man 
never received any collegiate education, and indeed 
had scarcely any schooling except private tuition, 
which he supplemented by assiduous self-instruction. 
When he was twenty years old the conflict between 
the mother-country and the colonies broke out, and 
young Marshall enlisting was raised to the rank of 
captain, and fought with distinction at Brandywine, 
Germantown, and Monmouth. At the close of the 
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war he entered upon the study of the law, 
and attended a course of lectures on natural 
philosophy by Mr. Madison, president of Wil- 
liam and Mary College, and was admitted to 
practice in 1780. He was soon elected to the State 
legislative and the executive council. In 1783, he 
married Miss Ambler, daughter of the State treas- 
urer, and this union continued nearly fifty years, 
Marshall became an ardent politician, espousing the 
principles of Washington and Madison. He was a 
member of the Virginia convention called to ratify 
the federal constitution, and there displayed supe- 
rior powers. In 1789, 1790, and 1791, he represented 
the city of Richmond in the State legislature, and 
again in 1795. In the latter year he advocated the 
Jay treaty with Great Britain, with prodigious power 
and in opposition to the sentiment of his State. 
It was this speech that first made him famous. 
Washington offered him the attorney-generalship 
and ministry to France, but these offers were de- 
clined. Shortly afterward he accepted the appoint- 
ment as envoy to France with Pinckney and Gerry. 
His State papers prepared on this mission have 
universally been admired. On his return, after re- 
fusing many solicitations to stand for Congress, he 
at length yielded to the persuasion of Washington, 
and was elected to the lower house in 1799. Dur- 
ing his candidacy he declined the offer of a seat on 
the Supreme bench in the place of Justice Iredell, 


deceased. In 1800, without seeking the office, 
he was appointed Secretary of War. In 1801, 


he was appointed Chief-Justice of the Federal Su- 
preme Court, and held this office till his death in 
1835. 

The life of Marshall thus covered the whole for- 
mative period of our Republic, and in every posi- 
tion he was a leader. He was a leader, too, without 
any of the elements of popularity. He had none or 
little of the imagination and eloquence of Webster, 
of the grace and wit of Wirt, of the veliemence 
and enthusiasm of Pinckney, of the elegance and 
rounded learning of Story. And yet he led the bar 
of his State, he led his party in Congress, and he 
became confessedly the greatest judge who ever sat 
in our courts, and the greatest the world ever saw 
save Mansfield, by sheer unadorned strength of 
logic, and by the personal force and purity of his 
character. His life presents but little scope to the 
biographer, and yet perhaps next to Washington it 
is the most important life in the early annals of the 
Federal Union. 

The political questions in Marshall’s day were 
singularly like those which have agitated the coun- 
try during the last fifteen years. ‘‘The question of 
the continuance of the Union,” says one of his bio- 
graphers, or the separation of the States, was freely 
discussed, and what is almost startling now to repeat, 
either side of it was maintained without reproach.” 
This primary question, and the relation of debtor 
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and creditor, the issue of paper money, the collec- 
tion of taxes, the preservation of the public faith, 
and the administration of civil justice, were the 
great topics of the time. The legal questions which 
early came before the Supreme Court were also semi- 
political in their nature. The decisions of that 
court, declared in Marshall’s opinions, lie at the very 
foundations of this government. For example, the 
doctrine of State rights came frequently and in Pro- 
tean shapes before the court. Some of the questions 
decided by that court are so elementary that it now 
seems strange that they should ever have been 
debated. The earliest and most important of these 
decisions is the case of Marbury v. Madison, 1 
Cranch, 137, decided in 1803, where it was for the 
first time held that it is the right and duty of the 
judicial department to determine the constitution- 
ality of a legislative act, and if such act be found 
repugnant to the provisions of the constitution, to 
declare it null and void. Under this doctrine no 
less than twenty-six State laws were overruled. 

To give an adequate idea of the importance of 
Marshall’s judicial labors would involve examination 
of, and remark upon the thirty volumesof reports 
containing his opinions. Among the most celebra- 
ted of these cases are those of Dartmouth and 
Girard Colleges; that of the vessel Neireide ; that of 
Me Cullock v. Maryland, involving the right of the 
State to tax the United States Bank; and that of 
Sturges v. Crowningshield, involving the constitu- 
tionality of State insolvent laws assuming to dis- 
charge pre-existing debts. This case has been 
immortalized by a poet, for Halleck in ‘‘ The Croak- 
ers,” says: 

‘*_-call’d from death by Marshall’s power, 
The ghosts of murdered debts arise.” 


Among these cases may also be classed Gibbons v. 
Ogden, the New York steamboat case, and that of 
the Cherokee Indians. The most famous trial at 
which he ever presided was doubtless that of Aaron 
Burr for treason. It is a remarkable fact that in 
spite of the difficulty and variety of these questions 
the Chief Justice was overruled by his associates 
but once. Very few of these decisions have been 
departed from since Marshall’s day. Very few have 
been criticised, and criticism upon them generally 
awakens no sentiment save that of astonishment at 
the critics’ audacity. The Neireide and Dartmouth 
College cases have been perhaps of late years more 
doubted than any others. The latter especially has 
called forth several very elaborate criticisms from 
legal writers. 

Marshall’s judicial style is extremely dry and una- 
dorned,—no figures, no illustration, no allusion, no 
quotation. His opinions will never be read for 
pleasure. But he never fails to be clear, and a 
geometrical demonstration is not more convincing. 
In the absence of diffuseness and incoherence his 





style after all seems superior to Mansfield’s. He 
cited very few cases, for in truth there were very 
few to cite; the decisions which he made are gener- 
ally leading cases. In the hearing of causes he 
was conspicuous for his patience, and indeed 
patience was the chief virtue of a judge in those 
days and in that court. Mr. Van Santvoord says: 
‘*The mode of arguing causes in the Supreme Court 
at that day was excessively tedious and prolix. 
Long Chancery bills with overloaded documents, 
and long common-law records, with scores of bills 
of exceptions attached to them, crowded the docket. 
Ihave mentioned in the three days’ speech of Luther 
Martin in his argument of a single case which lasted 
nine days. Though this was not perhaps a common 
occurrence, still it was no unusual thing for a cause 
to consume three or four days in the argument. One 
lasted five days at the term when Story first took 
his seat, and in this case he says a printed brief of 
two hundred and thirty pages, was put into his 
hands in addition.” 

In his simplicity and accessibility Marshall must 
have resembled our own Kent. One would have 
liked to be present at the interview when the great 
Commentator called on the Chief Justice at his 
house. Probably the themes of their conversation 
were not so high as they would have been on a pub- 
lic interview, but what they were must be left to an 
American Landon to describe in a new Imaginary 
Conversation. Doubtless the Chancellor had much 
to say of his wife ‘‘ Betsy;” and the Chief Justice 
may have spoken of a recent contest of quoits, for 
which game he preserved the fondness of his youth, 
or perhaps may have described the last novel he had 
read, for he was always in the habit of sitting up 
nights to read novels, The two great men, it is 
said, visited the ‘‘Quoit Club” of Richmond to- 
gether on that occasion, but whether the Chief Jus- 
tice then exhibited his skill in the game to his dis- 
tinguished visitor, we are not informed. Marshall’s 
tender and affectionate nature is disclosed in his 
letters to his friend Story. The latter relates that 
Marshall confessed to him that after the death of 
his wife he rarely passed a night without tears. In 
his later years he was somewhat disturbed by the 
fear that his mental faculties might fail him, and he 
had extorted from certain confidential friends the 
promise to notify him of the first symptoms of de- 
cadence. The occasion never arose, but the inci- 
dent shows how free from vanity, and how trustful 
of his friends, the great Chief Justice was. 

Mr. Binney, in his sketch of Marshall, thus de- 
scribes him in his youth, as lieutenant of militia: 





“ He was about six feet high, straight and rather slender, 
of dark complexion — showing little if any rosy red, yet 
good health, the outline of the face nearly a circle, and 
within that eyes dark to blackness, strong and penetrating, 
beaming with intelligence and good nature; an upright fore- 
head, rather low, was terminated in a horizontal line bya 
mass of raven black hair of unusual thickness and strength. 
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The features of the face were in harmony with this outline, 
and the temples fully developed. The result of this combi- 
nation was very agreeable. The body and limbs irdicated 
agility rather than strength, in which, however, he was by 
no means deficient. He wore a purple or pale blue hunting 
shirt, and trowsers of the same material fringed with white. 
A round black hat, mounted with the buck’s tail fora cock- 
ade, crowned the figure and the man.” 


Of his dress in his maturity another writer says: 


“ Habitually he dressed very carelessly ; in the garb, but I 
should not dare to sayin the mode, of the last century. 
You would have thought he had on the old clothes ofa 
former generation, not made for him by even some super- 
annuated tailor of that period, but gotten from the ward- 
robe of some antiquated slop-shop of second-hand rai- 
ment. Shapeless as he was, he would probably have defied 
all fitting, by whatever skill of the shears; judge then, how 
the vestments of an age, when apparently coats and 
breeches were cut for nobody in particular, and waist-coats 
were almost dressing-gowns, sat upon him.” 


In an almost forgotten book, Wirt’s “ British 
Spy,” we find the best description of Marshall’s pecu- 
liar personal appearance in his prime. He says: 


“The * * * * of the United States is, in his 
person, tall, meager, emaciated; his muscles relaxed, and 
his joints so loosely connected, as not only to disqualify 
him, apparently, for any vigorous exertion of body, but to 
destroy every thing like elegance and harmony in his air 
apd movements. Indeed, in his whole appearance and de- 
meanor; dress, attitudes, gesture: sitting, standing, or 
walking; he is as far removed from the idolized graces of 
Lord Chesterfield, as any other gentleman on earth. To 
continue the portrait; his head and face are small in pro- 
portion to his height; his complexion swarthy; the mus- 
cles of his face, being relaxed, give him the appearance of 
aman of fifty years of age, nor can he be much younger; 
his countenance has a faithful expression of great good 
humor and hilarity; while his black eyes—that unerring in- 
dex—possess an irradiating spirit, which proclaims the im- 
perial powers of the mind that sits enthroned within.” 
** His voice is dry and hard ; his attitude, in his most effec- 
tive orations, was often extremely awkward, as it was not 
unusual for him to stand with his left foot in advance, 
while all his gestures proceeded from his right arm, and 
consisted merely in a vehement perpendicular swing of it, 
from about the elevation of his head, to the bar behind 
which he was accustomed to stand.” 


It is a singular circumstance, that at the same 
period when the ornate and elaborate diction of the 
older bar was giving place to the strength and sim- 
plicity of the school of Webster, precisely the oppo- 
site process was going on in respect to historical 


narrative. In history, the public taste, tired of the 
unadorned simplicity of Hume and his followers, 
demanded the vividness, picturesqueness and the 
variety illustrated in perfection by Macaulay, Froude, 
Prescott, and Motley. Therefore, the same quali- 
ties of style which rendered Marshall’s opinions so 
convincing, rendered his historical writing intolera- 
ble. A dryer book than his Life of Washington it 
would be difficult to find. One would as soon think 
of reading a dictionary. And yet, prepared as it 
was from the original papers of Washington, his 
work has proved the magazine from which the later 
biographers have drawn their amplest stores. It 
was reserved for Irving to adorn and enliven Mar- 
shall’s facts, and produce a work which has caused 





posterity to forget that Judge Marshall was once 
highly esteemed as an author. 

Our country was most fortunate in the possession 
of Marshall as its first law-giver. There was dan- 
ger that the powers of the judicial branch of our 
government, in its early days, would be usurped by 
the legislative or ignored by the executive. Only 
such a man as Marshall could have withstood these 
tendencies, and secured for the law-interpreting 
power its due weight in the counsels of the nation. 
This he did most calmly, most equitably, and most 
effectually. He taught angry Presidents, and parti- 
san legislatures to bow to the authority of law. He 
made the Supreme Court respectable and respected. 
His character gave authority to its counsels, and his 
intellect conferred reason on its judgments. During 
his own life the voice of party was hushed when he 
opened his lips and mildly pronounced the edicts of 
the law. In the language of a resolution of the Charles- 
ton bar upon his death, ‘‘the fame of the Chief 
Justice has justified the wisdom of the Constitution, 
and reconciled the jealousy of freedom to the inde- 
pendence of the judeiary.” The affectionate 
reverence with which the Chief Justice was regarded 
by the greatest intellects of our country, is beauti- 
fully described by Miss Martineau, in an account of 
the Supreme Court, contained in her Retrospect of 
Western Travel. She says: 


“T have watched the assemblage when the Chief Justice 
was delivering a judgment, the three judges on either hand 
gazing at him more like learners than associates ; Webster 
standing firm as a rock, his large deep-set eyes wide awake, 
his lips compressed, and his whole countenance in that in- 
tent stillness which easily fixes the eye of the stranger. 
Clay leaning against the desk, in an attitude whose grace 
contrasts strangely with the slovenly make of his dress, his 
snuff-box for the moment unopened in his hand, his small 
gray eye, and placid half-smile conveying an expression of 
pleasure, which redeems his face from its usual unaccount- 
able commonness. The Attorney-General, his fingers play- 
ing among his papers, his quick black and thin tremulous 
lips for once fixed, his small face, pale with thought, con- 
trasting remarkably with the other two. These men, ab- 
sorbed in what they are listening to, thinking neither of 
themselves nor of each other, while they are watched by 
the groups of idlers and listeners around them ; the news- 
paper corps, the dark Cherokee chiefs, the stragglers from 
the far West, the gay ladies in their waving plumes, and 
the members of either House that have stepped in to listen ; 
all these I have seen constitute one silent assemblage, 
while the mild voice of the aged Chief Justice sounded 
through the court.” 


To this picture let us add another tribute to the 
majesty of the court and the character of its great- 
est Chief Justice, from the lips of the all-accom- 
plished Everett: 


**T do not know what others may think on the subject, 
but for myself, sir, I will say, that if all the labors, the sacri- 
fices, and the waste of treasure and blood, from the first 
landing at Jamestown or Plymouth, were to give us noth- 
ing else but the Supreme Court of the United States, this 
revered tribunal for the settlement of international dis- 
putes (for such it may be called), I should say the sacrifice 
was well made. I have trodden with emotion the thresh 
old of Westminster Hall, and of the Palace of Justice in 
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France; I thought with respect of a long line of illustrious 
chancellors and judges, surrounded with the insignia of 
office, clothed in scarlet and ermine, who within these an- 
cient halls have without fear or favor administered justice 
between powerful litigants. But it is with deeper emotions 
of reverence, it is with something like awe, that I have en- 
tered the Supreme Court at Washington. Not that I have 
there heard strains of forensic eloquence rarely equaled, 
never surpassed, from the Wirts, the Pinkneys, and the 
Websters ; but becauseI have seen there a bright display 
of the perfection of the moral sublime in human affairs. I 
have witnessed, how from the low dark bench, destitute of 
the emblems of power, from the lips of some grave and 
venerable magistrate, to whom years and gray hairs could 
add no new titles to respect (I need write no name under 
that portrait), the voice of equity and justice has gone 
forth, to the most powerful States of the Union, adminis- 
tering the law between citizens of independent States, set- 
tling dangerous controversies, adjusting disputed bound- 
aries, annulling unconstitutional laws, reversing erroneous 
decisions, and with a few mild words of judicial wisdom, 
disposing of questions a hundred-fold more important 
than those which, within the past year, from the plains of 
Holstein, have shaken the pillars of continental Europe, 
and all brought a million of men into deadly conflict with 
each other. When the Union is broken, when the States 
are separated, what is to become of your Supreme Court? * 
* * When wecome to that, the day of chancellors and 
judges is passed. We shall shut up the volumes of Peters, 
and Wheaton, and Dallas, and Cranch ; we shall repudiate 
the authority of the Kents, and the Storys, the Walworths, 
and the Marshalls; we shall go to the arsenals of the old 
despotisms for their accursed logic, the wltima ratio regum, 
and settle all disputes at the pointof the pike and the 
mouth of the cannon.” 


The young grenadier of Brandywine and Mon- 
mouth, fighting the battles of our national inde- 
pendence, lived to see his country a great, prosper- 
ous, and law-abiding nation, and himself its most 
honored and influential citizen.- It was fitting that 
to him should be assigned the duty of announcing, 
in the national House of Representatives, the intel- 
ligence of the death of Washington. But who was 
left of the founders of our nation to announce the 
death of the Chief Justice? Of the great lawyers 
who practiced in his court, Wirt, Pinkney, Dallas, 
Martin, Dexter, Emmett, and Wells, had passed 
away, and only Webster was left. All his early 
associates of the bench had departed. It was time that 
he should join them. In the unimpaired possession 
of his mental faculties, his robes of office still upon 
him, with the unabated admiration and love of his 
countrymen, he passed away like the great Hebrew 
law-giver from the awe struck presence of the Israel- 
ites. In this centennial year of our national exist- 
ence, it is touching to recall the singular incident, 
that the old Liberty Bell of Independence Hall in 
Philadelphia, whose tones announced our nation’s 
birth, was cracked while tolling the news of Chief 
Justice Marshall’s death. Its work was done. It 
had pealed the departure of Washington, of Adams, 
and of Jefferson, and now of Marshall, the last of 
that unexampled band of patriots, who by their 
swords and their counsels had achieved and cemen- 
ted the independence of our country. Of these the 
last was not the least, and it may well be that the 





historical student in the future will rank him abreast 
of Washington, in the importance of his services, 
the purity of his motives, and the lasting influence 


of his example. 
—_—_————_——— 


POSTPONEMENT BY LAW OF MATURITY OF 
EXISTING BILLS OF EXCHANGE.— EFFECT 
AS TO INSTRUMENTS DRAWN ABROAD 
BUT PAYABLE IN COUNTRY WHERE SUCH 
LAW IS MADE. 


COURT OF QUEEN’S BENCH. 
ROQUETTE V. OVERMANN AND ANOTHER. 


Where a bill of exchange is drawn and indorsed in one 
country and payable in another, the rights and liabili- 
ties of drawer and indorser are regulated by the law 
of the country where the bill is payable, and if the 
maturity of the bill is postponed by subsequent legis- 
lation in that country, the drawer’s liability is also post- 
poned, and presentation, etc., at the time when the bill 
would fall due in regular course is a 

A bill, dated 28th June, payable 5th October, 1870, was 
drawn and indorsed in England, accepted and payable 
in France. Bya French law of 13th August, 1870, pro- 
longed by subsequent decrees, the ow of the bill 
was postponed until 5th September, 1871. [t was then 
presented and protested, and notice given to all parties 
according to French law. The first indorsee paid the 
amount of the bill to a subsequent indorsee, and sued 
the drawers. Held, that the plaintiff was entitled to 
recover. 


" IS was an action brought for the recovery of the 
amount of a bill of exchange. The case was stated 
for the opinion of the court without pleadings. The 
facts sufficiently appear in the opinion. 

CocKBuURN, C. J. This case was heard before my 
brothers Lush and Quain and myself. It was an ac- 
tion brought by the plaintiff as indorsee and holder 
against the defendants as drawers and indorsers of a 
bill of exchange. The defendants are merchants at 
Manchester. They had business transactions with 
the house of Magalhaes Fréres, of Paris, and having 
shipped goods on account of the latter to Pernambuco, 
drew on them the bill of exchange in question, which 


was as follows: 
MANCHESTER, 28 June, 1870. 


For 345l. 15s. 2d. sterling. 

On the 5th of October, 1870, pay this first bill of ex- 
change (second and third unpaid) to the order of our- 
selves the sum of 345l. 15s. 2d. sterling, at the exchange 
as per indorsement, for value received, which place to 
account as advised. OVERMANN AND SHOU. 

To Messrs. Magalhaes Fréres, 5, Rue Martel, Paris, 


The defendants were in the habit of sending bills so 
drawn on Paris to the plaintiff, who carried on busi- 
ness in London, for the purpose of his disposing of 
them and remitting to them the proceeds; and there 
being no fixed rate of exchange between Manchester 
and Paris, the bills were drawn in English money at 
an exchange of so many francs per pound, to be fixed 
by the plaintiff's indorsement on the bill. The bill in 
question being, as we have seen, to the order of the 
drawers, was by them indorsed specially to the plaintiff, 
and transmitted to him for sale. The plaintiff having 
indorsed the bill, and by his indorsement on it fixed 
the rate of exchange at 25 francs 383%{ cents for the 
pound sterling, sold the bill to Messrs. Krauetler and 
Mieville, of London, and duly remitted the proceeds 
to the defendants, minus the commission received by 
him on such transactions by agreement between him 
and them. Krauetler and Mieville indorsed the bill 
to Pillet, Will & Co., of Paris, and transmitted it to 
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them. The bill was duly accepted in Paris by Magal- 


haes Fréres, the drawers. The bill, according to its 
tenor, was payable on the 5th October, 1870. Pending 
its currency, the German army having invaded France, 
the Emperor Napoleon, on the 13th August, by virtue 
of his legislative power, issued an edict in these terms: 
“The time within which protest and all other acts re- 
quired to preserve the right of action on negotiable 
instruments signed before the promulgation of the 
present law must be effected, is prolonged for a month. 
Payment cannot be demanded of the indorsers or 
other persons bound thereby within that time.’’ The 
Emperor Napoleon having ceased to reign, on the 10th 
September the gavernment of the National Defense, 
the then sovereign power in France, passed and pro- 
mulgated a law prolonging the delay, thus afforded by 
the law of the 13th August, for the further period of a 
month from the ensuing 14th September. Similar 
enactments were passed from month to month by the 
legislative power, and duly promulgated by the head 
of the executive government, by which the operation 
of the law of the 13th August was extended to the 13th 
March, 1871. On the 19th February the war between 
France and Germany came to an end. On the 10th 
March the National Assembly passed, and the head of 
the executive government duly promulgated a law, by 
the second article of which it was, among other things, 
enacted that bills, etc., which had become due between 
the 13th August and the 12th November, 1870, should 
be payable at the expiration of seven months from the 
time at which they respectively fell due according to 
their tenor. By the third article instead of the one 
day allowed by the 162d article of the Code de Com- 
merce for effecting protest on non-payment, ten days 
were to be allowed for that purpose. By the effect of 
this law the bill in question, having fallen due on the 
5th October, would have been payable on the 5th May, 
but fresh occurrences took place which led to a still 
further postponement. At the end of March a revo- 
lution broke out at Paris, which led to the suspension 
of commercial business. On the 26th April a law was 
passed by the National Assembly, the then sovereign 
power of France, and was duly promulgated by the 
President of the Council, by which it was enacted 
that commercial bills, whatever might be the date of 
their signature, payable in the department of the 
Seine, which had already fallen due, or which would 
fall due between the 18th of the previous month of 
March, and a period of ten days after the re-establish- 
ment of the postal service between Paris and the other 
parts of France, should not be liable to payment till 
after that term. The resumption of such service was 
to be notified by the government in the Journal Officiel, 
and the ten days were to run from the publication of 
such notice. The benefit of the delay in making the 
necessary protest, in case of non-payment, granted by 
the third article of the law of the 10th March, was 
made applicable to all commercial bills falling within 
the law. On the Ist July the government declared 
the postal service between Paris and the rest of France 
re-established, and the present bill would consequently 
‘have been payable on the llth, but on the 4th July, a 
further law, promulgated on the 7th, was passed, 
whereby the delay granted by the law of the 10th 
March, for protesting bills of exchange which had 
fallen between the 13th August and the 12th Novem- 
ber, was extended for another four months, making 
thus eleven months in the whole; and payment, there- 
fore, could only be demanded, date for date, between 


the 13th July and the 12th October ensuing. 








By a 
further article the holders of bills of exchange, etc., 
which in the regular course would have fallen due 
prior to the passing of the law, were to notify within 
twenty days to the parties liable thereon the obliga- 
tions they would have to fulfill in respect thereof. 
The debtor was to be entitled to avail himself of the 
delays in respect of protest granted by the present 
law. The notice to the party liable and the answer of 
the latter were to be noted on the bill. On the 19th 
July, Pillet, Will & Co., the holders of the bill, gave 
the notice required by this law to Magalhaes Fréres, 
the acceptors, who thereupon wrote on it, “ Vu 
pour prorogation, Paris, 19 Juillet, 1871, Magalhaes, 
Fréres.’’ On the 5th September, the day on which 
the extended term of grace expired in respect of this 
bill, Pillet, Will & Co. presented the bill for payment, 
which was refused. They then presented it on the 
same day to Mr. William Bechtel, of Paris, to whom 
reference in case of need had been made by the draw- 
ers on the second of exchange, but he also refused 
payment. The bill was duly protested, according to 
the French law, on the ensuing day, the 6th Septem- 
ber. Notice of dishonor, and of the protest of the 
bill in manner required by the law of France, was 
sent by Pillet, Will & Co. to Krauetler and Mieville on 
the 8th September, and was received by the latter on 
the 9th. The like notice was on the same day given by 
Krauetler and Mieville to the plaintiff, and by him to 
the defendants. The defendants refused payment of 
the bill. Having paid to Krauetler and Mieville the 
sum of 368/. 18s. 8d., the amount due on the bill for 
principal and interest, the plaintiff brings this action 
to recover that amount, together with a further sum 
for interest and postage. The main ground of defense 
is, that due diligence was not used by the holders of 
the bill in presenting it for payment at the appointed 
time, or in giving notice of dishonor on its non-pay- 
ment at that time, by reason of which the indorsers 
were discharged ; whence, as was contended, it follows 
that the plaintiff had paid the bill in his own wrong, 
and, therefore, could not claim to be indemnified by 
the defendants ; who again it was said were entitled 
on their own account to notice of dishonor on non- 
payment at the regular time, it being contended that 
whatever might be the effect of this special legislation 
of the French government as between the holders of 
the bill and the acceptors, the holders, though resi- 
dent in France, were bound, the bill having been 
drawn and indorsed in England, if they desired to fix 
the parties in this country, to present the bill for pay- 
ment at the time at which it fell due in the regular 
course according to its tenor, and if it was not then 
paid, to give notice of its dishonor —the right to in- 
sist on due diligence in these particulars according to 
the law of England, as a condition precedent of lia- 
bility, being one which it was not competent to a for- 
eign legislature to effect. That, at all events, the 
transaction between the defendants and the plaintiff 
having occurred in this country, their respective 
rights and liabilities must be determined by English 
law. The implied contract of indemnity, which at- 
taches on non-payment of a bill of exchange, is based, 
it was urged, on the assumption that the bill will be 
presented for payment at the time specified by it, and 
that in case of non-payment notice of dishonor will 
thereupon be given. How, then, it was asked, can the 
right to insist on these as the conditions of liability 
on a bill drawn and indorsed in this country be modi- 
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fied or affected by the legislation of a foreign coun- 
try? The question is of considerable importance and 
interest in a judicial point of view. It has occu- 
pied the attention of the tribunals in Germany, 
Switzerland and Italy. The High Court of Leipzig 
has decided it in favor of the view presented to us on 
the part of the defendants. The High Court of Ge- 
neva and the Cour de Cassation of Turin, have come 
to the opposite conclusion. Our view coincides with 
theirs. In considering the subject, two questions 
present themselves. The first is as to what was the 
effect of this special legislation on the obligations of 
the acceptors; the second, as to what, if any, was its 
effect on the rights and liabilities of the drawers and 
indorsees inter se. Itis with the second question that 
we are more immediately concerned; but the consid- 
eration of the first may materially assist us toward 
the satisfactory solution of the second. Now, so far 
as the French law was concerned, the effect of the ex- 
ceptional legislation in question was to substitute as 
the time of payment the expiration of the period of 
grace afforded by it for the time specified in the bill, 
und to suspend till then the legal obligation of the 
acceptors tou pay, cannot be doubted. If the bill had 
been presented for payment, on the 5th October, and 
payment having been refused, an action had been 
brought in a French Court against the acceptors, 
whether by a French or foreign holder, the plaintiff 
must by the effect of the new law have been defeated. 
Kven if the acceptors had been found in this country, 
and an action had been brought against them in an 
English court, the result must have been the same. It 
is well settled that the incidents of presentment and 
payment must be regulated and determined by the 
law of the place of performance —a rule which is 
strikingly illustrated by the familiar but pertinent 
example of the effect of days of grace being allowed 
by the law of the country where a bill of exchange is 
drawn, but not by the law of the country where it is 
payable, or vice versa, the payment of the bill being, 
as is well known, deferred till the expiration of the 
days of grace in the one case, but not so in the other. 
And this arises out of the nature of the thing, as the 
acceptor cannot be made liable under any law but his 
own. It is indeed true that in the present instance 
the period of grace has been accorded by ex post facto 
legislation. But this appears to us to make no differ- 
ence in the result, at all events so far as the obliga- 
tions of the acceptors are concerned. The power of a 
legislature to interfere with and modify vested and 
existing rights cannot be questioned, although no 
doubt such interference, except under most excep- 
tional circumstances, would be contrary to the prin- 
ciples of sound and just legislation. Such being the 
effect of this legislation on the liability of the ac- 
ceptor, we have next to consider its effect on the rela- 
tive position of the drawer and the drawee, or in- 
dorsee and holder. It is said that, although the obli- 
gations of the acceptor may be determined by the lex 
loci of the country in which the bill is payable, the 
contract as between the drawer and indorsee must be 
construed according to the law of the country where 
the bill was drawn; and, consequently, that in order 
to make the defendants, the drawers of this bill, lia- 
ble, the bill should have been presented at the time 
specified in it, and on non-payment notice of dis- 
honor should thereupon have been given according to 
the requirements of Englishlaw. It is unnecessary to 


consider how far this position may hold good as to 





matter of form, or stamp objections, or illegality of 
consideration, or the like. We cannot concur in it as 
applicable to the substance of the contract so far as 
presentment for payment is concerned; still less to a 
formality required on non-payment, in order to enable 
the holder to have recourse to an antecedent party to 
the bill. Applied to these incidents of the contract, 
this reaso ning appears to us altogether to overlook the 
true nature of the contract which a party transferring 
for value the property in a bill of exchange makes 
with the transferee. All that he does is to warrant 
that the bill shall be accepted by the drawee, and, hav- 
ing been accepted, shall, on being presented at the 
time it becomes due, be paid. In other words, he 
engages as surety for the due performance by the ac- 
ceptor of the obligations which the latter takes on 
himself by the acceptance. His liability, therefore, 
is to be measured by that of the acceptor, whose 
surety he is; and as the obligations of the acceptor 
are to be determined by the lea loci of performance, 
so also must be those of the surety. To hold other- 
wise would obviously lead to very startling anomalies. 
The holder might sue the drawer or indorser before, 
according to the law applicable to the acceptor, the 
bill became due; or, the acceptor having refused pay- 
ment till the expiration of the period of grace thus 
afforded him by the new law, but on presentment at 
the end of that time having duly paid, the holder 
might claim compensation agaiust the indorser in re- 
spect of any loss he might have sustained by reason 
of the delay, although the obligations of the acceptor 
had been fully satisfied by the payment of the bill. 
Again, as a bill may be indorsed in different countries 
before it arrives at maturity, and each indorsement 
becomes a fresh undertaking with the subsequent par- 
ties to the bill for due performance by the acceptor, 
unless the performance to which the acceptor is bound 
is made the measure and the limit of each indorser’s 
liability confusion must arise in determining by what 
law the rights and liabilities of the different indorsers 
and indorsees inter se shall be governed. It may be 
urged no doubt that, though it may be true that the 
parties to a bill of exchange payable in a foreign coun- 
try may be assumed to have contracted for the pay- 
ment of the bill according to the existing law of the 
country where it is to be paid, they cannot be assumed 
to have contracted on the supposition of that law be- 
ing altered in the interval prior to the bill becoming 
due; that, on the contrary, the intention of the parties 
was that the bill should be paid according to the ex- 
isting law, and the undertaking of the party trans- 
ferring it was that it should be so paid; and that such 
being the effect of the indorsement the obligation of 
the indorser cannot, as between him and his indorsee, 
be affected by ex post facto legislation in the foreign 
country. A strong argument ab inconvenienti may 
also be founded on the serious consequences which 
may ensue to the holder of a bill of exchange, if the 
time of payment, as fixed by the bill, may be post- 
poned by subsequent legislation. He may require the 
money secured by the bill at the precise moment it is 
to become due; he may have purchased the bill for 
the purpose of insuring the command of it. The 
delay in receiving it may involve him in the greatest 
embarrassment. The indorser ought, therefore, to be 
held strictly to his undertaking that the bill shall be 
met at the time stated in it, and contemplated by the 
parties as the date of payment; that to hold other- 
wise would be materially to shake the credit and 
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impair the utility of negotiable instruments. To the 
first of these arguments it may be answered that the 
ndorser of a bill guarantees its payment only ac- 
cording to the effect of the bill at the place of pay- 
ment. He transfers all the right the acceptance gives 
him against the acceptor, and guarantees that the ob- 
ligations of the latter, as arising from the acceptance, 
shall be fulfilled. If by an alteration of the local 
law pending the currency of the bill, the obligations 
of the acceptor are rendered more onerous those of 
the indorser become so likewise. Thus, if it were en- 
acted that certain days should be treated as holidays, 
and that a bill falling due on any one of them should 
be paid at an earlier date, the indorser, on non-pay- 
ment of the bill at Such earlier date, would become lia- 
ble from such date. On the other hand, if the time of 
payment were postponed by a period of grace being al- 
lowed, or by an enactment that a bill falling due on a 
day appointed to be kept as a holiday should be payable 
a day after, as was done by the act of 34 & 35 Vict., c. 
17, the period at which the liability of the indorser 
on non-payment by the acceptor would arise, would 
be pro tanto delayed. To the second argument it may 
be answered that it goes rather to the expediency of 
such exceptional legislation than to its effect. Further, 
that the instances in which it is resorted to are so ex- 
tremely rare as to be little likely to have the effect of 
lessening the faith in negotiable instruments, or dimin- 
ishing their utility. If then the right of the holder as 
against the acceptor and the antecedent parties can be 
thus modified in respect of the time of payment, there 
can be no injustice or hardship toward them in hold- 
ing him exempted from the obligations of presenting 
the bill earlier than his right of payment accrues, or of 
giving notice of dishonor in order to preserve his right 
of recourse to them. Ifthe time of payment, which 
is of the essence of the contract, and the consequent 
necessity for presentment at the original time, can 
thus be postponed, it would seem to follow that @ for- 
tiori a formality, the necessity for which arises only on 
the non-fulfillment of his obligation by the acceptor, 
would follow any alteration introduced by the law in 
respect of the time at which that obligation was to be 
discharged. But independently of this consideration 
we are of opinion on general principles that notice of 
dishonor cannot be required until payment has been 
legally demandable of the acceptor, and has been re- 
fused. It is true that, if the bill had been presented 
for payment at the time mentioned in it, the acceptors 
might possibly have omitted to avail themselves of the 
indulgence accorded by the special law, and might have 
paid at once. But so might possibly the acceptor of a 
bill under ordinary circumstances if asked to do so as 
matter of grace or of special arrangement. The holder 
of a bill of exchange cannot be held bound to present 
it for payment till it becomes legally payable, that is 
to say, payable as matter of right and not of option. 
Neither, therefore, can he be called upon to give notice 
of non-payment to the indorser before the time when 
his right to demand payment of the acceptor has ac- 
crued, and the liability of the indorser, consequent on 
such refusal, has arisen. There cannot be two different 
times at which a bill of exchange becomes payable. 
Suppose the holder had presented this bill for payment 
at the time specified in it, and payment had been re- 
fused by reason of the extension of time afforded by 
the new law, such presentment would certainly not 
have dispensed with the necessity of presenting the 
bill anew, when the period of grace expired, and the 





liability of the acceptors had arisen; and the omission 

to present it then would have had the effect of dis- 

charging the indorser. If presentment at the expira- 

tion of the time allowed by the special law was neces- 

sary to fix the legal liability of the acceptor and the 

indorser, it was only on such presentment and non- 

payment thereupon that the bill could be treated as 

dishonored, or that notice of dishonor could be effect- 

ually given so as to charge the indorser. Another 
ground for holding that presentment and notice of dis- 

honor at the earlier period were not necessary to pre- 

serve the right of recourse against the defendants as 
drawers and indorsers is to be found in the reasons as- 
signed for requiring presentment at the appointed time, 

and notice of dishonor immediately on payment being 
refused. The reason given is that the drawer, whom 
if is intended to make liable, may have the earliest op- 
portunity of withdrawing his assets from the acceptor 
or resorting to such other remedies against him as the 
law may afford. But in such a case as the present, as 
the acceptor remains bound to the holder to pay the 
bill when presented at the time it becomes legally due, 

the drawer could not withdraw from him the means 
of satisfying that liability or take steps against him for 
non-fulfillment of an obligation not as yet capable of 
being legally enforced. It was contended on behalf of 
the defendants in the present case that the question 
before us was concluded by the authority of the decis- 
ions of the Judicial Committee of the Privy Council 
in Allen v. Kemble, 6 Moore’s P. C., 314, and of the 
Court of Exchequer in Gibbs v. Freemont, 9 Ex. 25; 22 
L. J. 302, Ex. In delivering the judgment of the com- 
mittee of the Privy Council in the former case Lord 
Kingsdown lays it down as law that as between the hol- 
der and drawer or indorser of a bill of exchange drawn 
in one country, but made payable in another, if the bill 
is not paid the contract is to be governedin respect of 
damages and costs by the law of the country in which 
the bill is drawn, and not by that of the country in 
which it is payable. ‘‘ The drawer,” says Lord Kings- 
down, ‘by his contract undertakes that the drawee 
shall accept, and shall afterward pay the bill according 
to its tenor, at the place of domicile of the drawee if it 
be drawn and accepted generally, at the place appoint- 
ed for the payment if it be drawn and accepted pay- 
able at a different place from the place of the domicile 
of the drawee. If this contract of the drawer be 
broken by the drawee, either by non-acceptance or 
non-payment, the drawer is liable for payment of 
the bill, not where the bill was to be paid by the 
drawee, but where he, the drawer, made his con- 
tract, with interest, damages, and costs, as the law 
of the country where he contracted may allow.” 

Whatever may be the respect to which an opinion 
of the Judicial Committee of the Privy Council may 
be entitled, the authority which would otherwise attach 
to the statement of the law contained in the fore- 
going judgment is materially diminished by the fact that 
it was unnecessary to the decision of the case then be- 
fore the court. When the case of Allen v. Kemble 
(ubi sup.) is more fully looked at it will be seen that the 
question there turned, not on any disputed liability 
on a bill of exchange, but on a disputed right of set-off 
in a case of debtor and creditor. The facts were sim- 
ply these: A., residing in Demerara, drew a bill on B., 

residing in Scotland, payable to C.’s order in London, 

and C. indorsed it to D. residing in Demerara, who in-- 
dorsed it to E. resident in London. B. accepted the 

bill, making it payable at a banker’s in London. When 
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the bill arrived at maturity, B. was the holder of an 
overdue acceptance of E., the last indorsee and holder, 
who in the meantime had become bankrupt, and he 
claimed to set off the amount of this acceptance, as he 
was entitled to do, against his liability on his own ac- 
ceptance. To avoid this right of set-off, the assignees 
of the bankrupt, instead of suing the acceptor, brought 
their action against the drawer and an indorser in 
Demerara. But they were foiled in an unexpected 
manner. By the Roman Dutch law, the law of Deme- 
rara, a surety called upon to pay on default of his 
principal is entitled to the benefit of any cross claim 
which the principal may have against the creditor. 
Taking advantage of this, the defendants, not at all 
contesting, as indeed they could not fora moment con- 
test, their liability on the bill, claimed, being sued in 
Demerara, the benefit of the local law, and insisted on 
their right to set off the amount of the bankrupt’s un- 
paid acceptance in the hands of their principal, the 
acceptor of the bill on which they were sued, against 
their liability on the bill, a right which they would not 
have had by the law of England. The colonial court 
disallowed the claim, but its decision was afterward 
reversed by the Judicial Committee of the Privy Coun- 
cil, in our opinion most properly, so far as the result 
is concerned. But the decision had obviously nothing 
to do with the law relating to bills of exchange. It 
was simply, as we have said, a question as to the appli- 
cability of the law of Demerara as to set-off to a case 
of principal and surety on a debt of the principal aris- 
ing ina country where a different law prevailed. Noth- 
ing turned on the law as to bills of exchange. The 
question would have been precisely the same if the 
action against the parties in Demerara had been brought 
on a guarantee given by them in respect of goods sup- 
plied to a party in this country. The case of Gibbs v. 
Freemont (ubi sup.), in which the Court of Exchequer 
adopted and acted upon the law laid down by Lord 
Kingsdown in Allen v. Kemble (ubi sup.), is more to 
the present purpose, as the decision there turned on 
the law applicable to bills of exchange. A bill having 
been drawn in California on a party resident at Wash- 
ington, without interest being reserved on the face of 
it, in an action against the drawer by a holder in this 
country, acceptance having been refused, it was held 
that the holder was entitled to interest according to 
the rate current at California. Without expressing 
any opinion as to the soundness of this view, it is suffi- 
cient to observe that the question in the present case 
turns, not upon what may be the rights and liabilities of 
indorser and indorsee in regard to damages on non-pay- 
ment of the bill, but on the time of presentment for pay. 
ment and notice of dishonor. Now, as has already been 
observed, it is well settled that the time when a bill be- 
comes due depends on the lex loci solutionis ; and it is 
equally certain that presentment for payment before a 
bill is due in point of law is inoperative to affect an 
antecedent party. It was so ruled by Lord Kenyon in 
Wiffin v Roberts, 1 Esp. at p. 262, and the law has never 
been questioned. Itis equally clear that until present- 
ment for payment has been effectually made, notice of 
dishonor cannot be effectually given. The case of Roths- 
child v. Currie (1 Q. B. 43), in this court establishes the 
position that where a bill payable in a foreign country 
is drawn and indorsed in this country, the sufficiency 
of the notice of the dishonor must depend on the law 
of the place of payment; and consequently that notice 
of dishonor— goed by the law of France, in which 
‘country the bill in that case was payable, though be- 








yond the time within which such notice must have 
been given according to English law — was sufficient to 
fix the indorser. The same point arose in Hirschfield 
v. Smith (L. Rep., 1 C. P. 340), and was decided by the 
Court of Common Pleas on the authority of Rothschild 
v Currie (ubi sup.), though also on the further ground 
that, assuming that the contract between indorser and 
indorsee on a bill indorsed in England is to be gov- 
erned by the law of England, and, therefore, notice of 
dishonor, as required by the law of England, is neces- 
sary, yet that reasonable notice is all that is required ; 
and though, as regards inland bills, what is reasonable 
time has become fixed by practice and legal decis- 
ion, as regards bills payable in a foreign country, what 
is areasonable time must depend on circumstances, 
and that the law of the country where the bill is paya- 
ble affords a safe criterion, and notice given according 
to it may be taken to be reasonable notice. It cannot 
be disputed that notice of dishonor as given in this 
case would have been good and sufficient according to 
the law of France. It follows upon the authorities 
referred to that it must be held to have been sufficient 
as between the holder and the antecedent parties to 
the bill in an action brought in this country. More- 
over, if it be once established that on the dishonor of a 
bill of exchange, payable ina foreign country, the notice 
to be given to the drawer or indorser should be with 
reference to time and to the required formalities in 
conformity with the law of the place of payment, a 
further ground presents itself for deciding against the 
defendants in the present case. By the law of France, 
before notice of dishonor can be given, a protest, accom- 
panied by certain prescribed formalities made through 
“the intervention of a notary public, is indispensably 
necessary; see article 162 of the Code de Commerce; 
and by article 165 of the same Code, it is of this pro- 
test that the holder must give notice to the drawer or 
indorser whom he proposes to make liable. But by 
the special law by which the bill now in question was 
affected, the protesting of all bills coming within its 
operation was expressly prohibited till the expiration 
of the additional time for payment allowed by way of 
indulgence to the acceptors. It is admitted that this 
bill was protested at the earliest time which the exist- 
ing law admitted of, and that due diligence was used 
in giving notice to the defendants from the time of 
making the protest. On these grounds we are of opin- 
ion that the presentment for payment was made and 
the notice of dishonor given at the right time, and that 
the foundation on which the defense rests conse- 
quently fails. Our judgment, therefore, must be for 
the plaintiff. 





———___>—_—_—_ 
LEGAL APPOINTMENTS. 


HE New-Zealand Jurist, in speaking of a custom 
which prevails there as well as elsewhere of ap- 
pointing laymen to certain judicial offices for political 
reasons, says: ‘The dispatch of criminal business in 
a large city requires some legal knowledge, and some 
experience in practice. Technical questions of more 
or less difficulty are constantly arising in the Police 
Court, and on every occasion of the kind the presid- 
ing justices find themselves more or less at sea. The 
other day for instance in a case of assault charged as 
an indictable offense the justices declined to commit, 
but expressed an opinion that the offense should be 
punished summarily. The prosecutor declined to 
proceed summarily, while the defendant’s solicitor 
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claimed a dismissal. The Bench were “ stuck,”’ and 
had to beat a retreat in the shape of an adjournment 
for the purpose of considering the situation — thus 
accommodating themselves at the expense of the de- 
fendant. Exhibitions of this kind are not calculated to 
promote respect for the administration of the criminal 
law; but they are not worse than the series of ridicu- 
lous judgments, and extra-judicial opinions which are 
constantly being delivered from the Bench. The mis- 
chief done in this way is serious; but it is inevitable 
so long as non-professional men are placed in these 
positions. 

There is another view of the subject. Legal ap- 
pointments as a matter of right should be conferred 
upon legal men. {t is the rule in England to appoint 
solicitors to all offices connected with the administra- 
tion of law. The justices’ clerks,the registrars of County 
Courts, even the town clerks of municipal corporations 
are chosen from the ranks of the legal profession. 
Legal offices are considered the vested interests of 
the profession. We have already seen important offi- 
ces connected with the law conferred upon laymen 
for political reasons, or for other reasons of equal 
weight. Those offices would have been properly filled 
by members of the profession, and there are many 
members of it to whom they might properly have been 
offered. It is injustice to the profession at large to 
ignore their claims to consideration in these matters, 
and it is perfectly certain that this injustice involves 
in every instance more or less injury to public inter- 
ests.”’ 

—___¢—____———— 
COURT OF APPEALS ABSTRACT. 


HIGHWAY. 


When commissioners not liable for injury done by con- 
struction of highways to lands adjoining.—The prede- 
cessors in office of defendants, who were commission- 
ers of highways, constructed a road embankment 
adjoining plaintiff's lands, which, by reason of an insuf- 
ficient culvert therein, prevented the surface water 
from flowing off from such lands. Held, that no action 
would lie against defendants for refusing to so enlarge 
the culvert as to carry off such surface water. Gould 
v. Booth. Opinion by Church, C. J. 

[Decided April 25.] 
INSURANCE. 


Fire policy: credit given for premiwms.—The pay- 
ment of the premium, at the time of making the con- 
tract of insurance, is not necessary to bind the insur- 
ance company; if a credit is given by the agent, it is 
equally obligatory. Church v. Lafayette Fire Insurance 
Co. of Brooklyn. Opinion by Miller, J. 

In an action upon a fire insurance policy upon a 
house, it appeared that plaintiff had dealt with the 
defendant company for many years, and was in the 
habit of getting policies without paying for them at 
the time; that on September 6th he applied to the sec- 
retary of the company for insurance for the coming 
year, and asked a reduction of rates which was refused, 
that the plaintiff then said, ‘‘ Very well, I must have it 
insured.’’ The next day defendant made out the pol- 
icy to plaintiff, insuring him from September 6. On 
September 9, plaintiff asked the secretary if he had taken 
the building and he replied that he had at the old price. 
On the 16th of October plaintiff applied at the com- 
pany’s office to a clerk in charge, far insurance upon 








another building,and stated to the clerk that he had an- 
other policy and would pay for both together, to which 
the clerk replied, Very well. Subsequently, the house 
was burned; and, thereafter, plaintiff tendered the 
premiums upon both policies; but that for the policy 
upon the burned house was refused, the secretary stat- 
ing that the company were not liable because the house 
was unoccupied when burned. The other premium for 
the other policy from its original date was received by 
the company a few days afterward. Held, that it was 
for the jury to determine whether or not a waiver of 
payment was made when the policy upon the burned 
house was taken out, and a nonsuit was error. 
(Decided May 23.] 





MORTGAGE. 

Rights of bona fide assignee without notice.— Although 
on the question of notice the bona fide assignee of the 
mortgage for value may stand in a better position than 
the mortgagee, he cannot on the question of the con- 
sideration of the mortgage, either as between himself 
and the mortgagor, or third parties. Delancey v. 
Stearns. Opinion by Rapallo, J. 

B. took a mortgage in payment of an antecedent 
debt, and without relinquishing any security or giving 
any new consideration. B. had notice at the time of 
an unrecorded mortgage on the same premises. Sub- 
sequently B. assigned the mortgage for value to R. 
who had no notice of the unrecorded mortgage. Held, 
that R. stood in no better position than B., as to such 
unrecorded mortgage. 

[Decided May 23.] 
NEGLIGENCE. 


Of city corporation : when question of fact.— The com- 
mon council of the city of Auburn fixed upon the 
grade for the sidewalk upon one of the streets of the 
city, but they suffered such sidewalk to be built in part 
upon an entirely different grade, and where the two 
grades approached each other, there was a sudden and 
abrupt descent from the upper to the lower level. In 
passing over this place, plaintiff fell and was injured. 
In an action against the city for damages for the in- 
jury, held, thatit was forthe jury to determine whether 
the sidewalk was in proper repair, and in a safe condi- 
tion, and whether the injury to plaintiff was caused 
solely by such defect in the sidewalk, or whether her 
own negligence and want of care contributed to it, and 
it was error to nonsuit. Clemence v. City of Auburn: 
Opinion by Allen, J 
(Decided June 6. Reported below, 6 N. Y. Sup. 133.] 


PRACTICE. 

1. Review of fucts by appellate court.— The rule that 
when there is conflicting evidence and there is any evi- 
dence to sustain the finding, it is error in the General 
Term to reverse the judgment, is not applicable in any 
case where the appellate court has a right to review 
the facts. Godfrey v. Moser. Opinion per Curiam. 
(Decided May 23. Reported below, 5 N. Y. Sup. 677.] 


2. When party entitled to a review of facts on appeal.— 
When a party is nonsuited upon the action of his ad- 
versary over his objection and exception, he may insist 
upon a review of the decision, not only that the judge 
at the Circuit erred in the application of the law to the 
facts as viewed by him, but that he erred in his con- 
clusions of fact, or that there were disputed questions 
of fact which should have been submitted to the jury. 
Clemence v. City of Auburn. Opinion by Allen, J. 
[Decided June 6. Reported below, 6 N. Y. Sup. 633.] 
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SURETY — DISCHARGE OF. 
SUPREME COURT OF THE UNITED STATES—OCTOBER 
TERM, 1875. 





MAGEE et al., plaintiffs in error, vy. MANHATTAN LIFE 
INSURANCE COMPANY. 

Action against the surety on the bond of an insurance 
agent, conditioned for the agent’s paying over to the 
company all moneys belonging to it which he should 
receive. Plea that the company concealed from the 
defendant knowledge of the fact that the agent was at 
the time indebted to the company, and that the com- 
pany also required an agreement by the agent that all 
his commissions should be applied to pay the past in- 
debtedness, which agreement was concealed from the 
defendant, and that had he been informed of the 
indebtedness and of the agreement he would not have 
executed the bond. Held, on demurrer, that the plea 
was bad. 

‘RROR to the Circuit Court of the United States for 

the Southern District of Alabama. 

Mr. Justice SWAYNE delivered the opinion of the 
Court. 

The defendant in error sued the plaintiffs in error 
upon a bond which recited that Henry Voorhes had 
been appointed an agent of the insurance company, 
and was conditioned for his paying over to the com- 
pany all moneys belonging to it which he should 
receive. 

The breach alleged was that he had received such 
moneys which he had failed to pay over. 

The defendants pleaded three pleas: 

(1.) That Voorhes had paid over all moneys belong- 
ing to the company which he received after the execu- 
tion of the bond. 

2.) That at the time of the execution of the bond, 
Voorhes, as such agent, was indebted to the company, 
and that there was an agreement between him and 
the company that all moneys received by Voorhes 
should be credited upon this indebtedness; that these 
facts were concealed from the defendants, and that all 
the moneys so received were so credited. 

(3.) That the plaintiffs required the giving of this 
bond as a condition on which only they would retain 
Voorhes in their employment as such agent; that they 
required further, an agreement by Voorhes that all 
his commissions thereafter earned should be applied 
to his past indebtedness to the company; that they 
were so applied; that the defendants were ignorant of 
the indebtedness and of this agreement; that if they 
had been informed of them they would not have exe- 
cuted the bond, and that the agreement as to the com- 
missions and its execution were a fraud on them, and 
that the bond as to them was thereby avoided. 

The third plea was demurred to, and the demurrer 
was sustained. Issue was taken upon the first and 
second pleas. The jury found for the plaintiff, and 
the court gave judgment accordingly. 

The only question presented for our determination 
is as to the sufficiency of the third plea. The demur- 
rer admits the substantial facts which the plea avers. 
Do the agreement as to the commissions, and the cir- 
cumstances that it was unknown to the sureties and 
not communicated to them by the company, exone- 
rate the sureties from liability upon the bond ? 

A surety is ‘‘a favored debtor.”’ His rights are 


zealously guarded both at law and in equity. The 
slightest fraud on the part of the creditor, touching 
the contract, annuls it. Any alteration afterit is made, 
though beneficial to the surety, has the same effect. 
His contract exactly as made is the measure of his lia- 





bility, and if the case against him be not clearly within 
it, he is entitled to go acquit. Ludlow v. Symonds, 
2 Caine’s Cases, 1; Miller v. Stewart, 9 Wheat. 681. But 
there is a duty incumbent on him. He must not rest 
supine, close his eyes and fail to seek important infor- 
mation within his reach. If he does this, and a loss 
occurs, he cannot, in the absence of fraud on the part 
of the creditor, set up as a defense facts then first 
learned which he ought to have known and considered 
before entering into the contract. Kerron Fraud and 
Mistake, 96. Véigilantibus et non dormentibus jura sub- 
veniunt. 

Where one of two innocent parties must lose, 
and one of them is in fault, the law throws the burden 
of the loss upon him. Hearne vy. Nichols, 1 Salk. 289. 
It may be well, before examining the question arising 
upon the plea, to advert to some of the points bearing 
upon the subject, which have been adjudged in au- 
thoritative cases. A fraudulent coucealment is the 
suppression of something which the party is bound to 
disclose. Kerr, sup. 9%. To constitute fraud, the in- 
tent to deceive must clearly appear. Spofford v. 
Newson, 9 Iredell (Law), 507. The concealment must 
be willful and intentional. De Gol. on Guar. and Sur. 
366. 

The test is, whether one of the parties knowingly 
suffered the other to deal under a delusion. 2 Kent’s 
Com. (Comst. ed.) 643. The mere relation of principal 
and surety does not require the voluntary disclosure of 
all the material facts in all cases. The same rule as to 
disclosures does not apply in cases of principal and 
surety as in cases of insurance on ships or lives. 
North Brit. Ins. Co. v. Loyd, 10 Exch. 533. 

In this case a former guarantor was discharged and 
others taken in his place. The fact of the prior guar- 
antee was not disclosed. The subsequent guarantors 
made no inquiry and they were held to be liable. If 
the surety desires information he must ask for it. The 
creditor is not bound to volunteer it. An undisclosed 
prior debt will not affect the validity of the contract. 
Hamilton v. Watson, 12 Clarke & F. 119. If the creditor 
be applied to he must make a full and frank communi- 
cation. DeGolyar, sup. 367. One took a note from 
another, whom he knew to be insolvent, and did not 
disclose that fact to a person who became surety. It 
was held that the surety was bound and that the payee 
had a right to presume he was aware of the insolv- 
ency of the principal. Ham v. Greve, 34 Ind. 18. 

To render the general allegation of concealment 
sufficient in a pleading it is necessary also to aver that 
the creditor either procured the surety’s signature or 
was present when the instrument was executed, and 
then misrepresented or concealed essential facts which 
should have been disclosed, otherwise the allegation of 
fraud is only the pleader’s deduction. Burks v. 
Wonterlein, 6 Bush, 24. In this case the court said: 
“The principal may have presented her (the payee) 
the note, signed in her absence, when she could have 
made no communication to the surety and could there- 
fore have been guilty of neither misrepresentation nor 
concealment, and the general allegation of conceal- 
ment does not negative the idea of her absence.’’ Ib. 
In such circumstances the creditor is under no obliga- 
tion, legal or moral, to search for the surety and warn 
him of the danger of the step he is about to take. No 
case has gone so far as to require this to be done. 
Wyethea v. Labouchere, 3 DeGex & J. 609. The cred- 
itor isnot bound to inform the intended surety of 
matters affecting the credit of the debtor, or of any 








452 


THE ALBANY LAW JOURNAL. 














circumstances unconnected with the transaction in 
which he is about to engage. Ib. 

It appears, by the record in this case, that the plain- 
tiff was a corporation of the city of New York, that 
Voorhes was the agent of the company at Mobile, in 
the State of Alabama, and that the parties tothe bond 
were all of that city. The plea does not set forth any 
of the circumstances attending the execution and 
delivery of the bond. It does not aver that there was 
any misrepresentation, any thing fraudulently kept 
back, or any opportunity to make disclosures on the 
part of the company, or any inquiry by the sure- 
ties, before the bond was delivered. Nor is it averred 
that the company was aware that the sureties were 
ignorant of the facts complained of. It is, perhaps, to 
be inferred from the plea that the fact was—as the 
record aside from the plea shows it to have been — that 
the bond was executed at Mobile and sent by Voorhes 
by mail to the company in New York. If this were 
so, the company upon receiving it was under no obli- 
gation to make any communication to the sureties. 
The validity of the bond could not depend upon their 
doing so. The company had aright to presume that 
the sureties knew all they desired to know and 
were content to give the instrument without further 
information from any source. Under these circum- 
stances, it was too late after the breach occurred to 
set up this defense. 

There is another objection to the plea. There was 
nothing fraudulent in the agreement. The obligation 
of the agent was simply to pay over the money of the 
company which he should receive. This the sureties 
guaranteed that he would do. Todo it was a matter 
of common honesty, not to do it was a fraud. The 
agreement of the agent to apply money belonging to 
him, derived from any source, in payment of a pre- 
existing debt to the company, had no such connection 
with what the sureties stipulated for, as gave them a 
right to be informed on the subject, except in answer 
to inquiries they might have made. They made none, 
and there was no obligation on the part of the com- 
pany to volunteer the disclosure. 

On both these grounds the plea was bad, and the 
demurrer was properly sustained. 

The judgment of the Circuit Court is affirmed. 


—_——_———_____ 
BOOK NOTICES. 


A Treatise on the Law of Torts, by C. G. Addison, Reprinted 
from the last London Edition with full American Notes. 
By H. G. Wood, author of a Treatise on the Law of 
Nuisances. New York: James Cockroft & Co., 1876. 
_ work is comprised in two volumes containing 
respectively 840 and 952 pages. The original treatise 
has already gained a lasting reputation both in England 
and America. It has in the former country passed 
through a number of editions, and has been previously 
republished here in full, and also in an abridged form for 
use in the Harvard Law School. By many the treatise 
is considered to take rank with the works of Collyer 
and Chitty, and it is undoubtedly the ablest upon the 
subject yet issued, and is a necessary one in the 
library of every lawyer in full practice. Of such a 
work, of course, an edition with notes referring to 
American cases is far superior for American use if the 
annotation is well done. That such would be the case 
in this edition the reputation acquired by Wood 
from his able work on nuisances was a aie guar- 
autee, and an examination of the volumes shows that 





the same care and learning is displayed here as in the 
other book. 

The American cases are judiciously selected and the 
statements of principle made in the notes clear, con- 
cise and accurate. The chapters on nuisance and neg- 
ligence are very fully annotated. The editor in his 
preface very modestly disclaims any wish to make this 
work a substitute for that of Mr. Hilliard upon the 
same subject, and remarks that both works are neces- 
sary in the lawyer’s library. This is, perhaps, true, but 
lawyers are as a rule compelled for financial reasons 
to limit their purchases of books to one treatise upon 
a subject, and it becomes a matter of moment to know 
which will be the most useful work. We are frank to 
say that fora practitioner in New York, or any of those 
States whose law, legislative and judicial, assimilates to 
that of New York, this edition of Addison will be 
preferable, for the reason that the decisions of the New 
York courts occupy a leading position in the notes. 
There is another advantage which this work has in this, 
that the fundamental law, that of England, is separ- 
ated from that which has been built uponit in the va- 
rious States, so that the reader is enabled to look in the 
first place at the principle upon any required question, 
and then at the changes which necessity, convenience 
or prejudice may have produced in his own and other 
States. We heartily welcome this addition to our legal 
literature, and have no doubt it will be found of great 
service to the profession. The mechanical execution 
of the books is excellent. 


A Treatise on the Law of Negotiable Instruments, including 
Bills of Exchange, Promissory Votes, Negotiable 
Bonds and Coupons, Checks, Bank Notes, Certificates 
of Deposit, Certificates of Stock, Bills of Credit, Bills 
of Lading, Guarantees, Letters of Credit, and Circular 
Notes. By John W. Daniel, of the Lynchburg (Va.) 
Bar. [n two volumes. New York: Baker, Voorhis & 
Co., 1876. 

A new work on negotiable paper hardly seems to be 
required at present when we have so many treatises 
both new and old upon the subject. To besure, as the 
author of this volume intimates in his preface, the do- 
main of the negotiable instrument is being rapidly 
widened, but we cannot agree that it has been so en- 
larged that the ‘“‘ sheets of the various compilations on 
the subject have scarcely dried from the printer’s hand 
ere they have successively become historic records, 
rather than mirrors of existing things.’’ This growth 
in the law affects not merely this one subject, but 
nearly every subject upon which treatises have been 
written, yet there is hardly a topic that is so well sup- 
plied with text-books as that of Bills and Notes. The 
fundamental principles relating thereto have not 
changed, and as we take it, it is the business of a text- 
book to give principles; when it undertakes to show 
every application of them it becomes a digest. If we 
are correct, the lawyer who already has a good text- 
book upon the subject in his library, will hardly need 
this one. Yet it may, perhaps, be found useful to some 
and we suppose we should not question too strongly an 
exercise of the inalienable right to make law books. 

The work under consideration is very fairly written, 
and the author séems to be thoroughly interested in 
the subject he deals with. There is occasionally a care- 
less expression, as at § 1480, where he states that parties 
liable upon a bill are entitled to its surrender before 
payment, meaning wpon payment, This will, however, 
not mislead. The author treats at considerable length 
the varieties of negotiable instruments which have 
sprung up in modern times, such as coupon bonds and 
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coupons, municipal bonds, checks, bank notes, certifi- 
cates of deposit, bills of credit, bills of lading, letters 
of credit and circular notes. Thisis really the most 
useful part of the volumes. Yet the law on many 
points, in relation to these kinds of paper, is still cha- 
otic, and it would be unsafe for the practitioner to 
rely on the statements of principle here given, as they 
are liable not to accord with the law of his own State. 
For instance, in § 1490, toward the close of the section, 
he states that coupons in the form of bills or promis- 
sory notes are not entitled to grace but are payable on 
the very day of their maturity. This statement is re- 
peated in § 1505, and he refers to a Virginia case, 
Arents v. Commonwealth, 18 Gratt. 773, to sustain it. 
The rule in New York is different as was decided by 
the Court of Appeals in Evertsonv. The National Bank 
of Newport, which is reported in the Albany LAw 
JOURNAL, at page 350 of the present volume. In that 
case the coupons of railroad bonds were made ‘“ paya- 
ble to bearer.” The court held that they were nego- 
tiable and entitled to all the incidents of negotiable 
paper, including days of grace. 

The volumes contain 707 and 798 pages. They are 
well indexed, and have a table of cases. The work of 
the printer and binder is thoroughly well done. 


——_>___—_- 


CORRESPONDENCE. 


Tue Kines County SHERIF?F’S FEE BILL. 
To the Editor of the Albany Law Jowrnal: 

DEAR Str— With reference to the remarks in the 
last number of the LAw JOURNAL, as to the special 
legislation had this yéar in favor of the sheriff of the 
county of Kings, it may be proper to add that the act, 
making him sole referee for all real estate sales therein, 
and granting him fees he hitherto did not get, is clearly 
unconstitutional and void, at least in part, if not 
wholly, 

This is a private and local bill relating to a particu- 
lar officer in a special locality. By section 18 of arti- 
cle 3 of the State Constitution, it is prescribed that no 
such bill can be passed to create, increase or decrease 
fees, allowances, etc., of public officers, during the 
term for which such officers were elected or appointed. 
This provision the act clearly violates, since it was 
specially intended for the benefit of the present sheriff, 
and it also says so. This constitutional amendment 
of 1869 was adopted for just such cases; fees, as these, 
must be alike all over the State. ‘ 

The act is, therefore, void; and if not wholly so, 
then certainly as to increased fees. The practice re- 
mains as at present — sales may be made by a referee 
or the sheriff, the latter getting the same fees as that 
of Albany or any other county, viz., his $10. And 
why, on principle, should the Kings receive more than 
the Albany sheriff, for his work? 

The law-makers next time would better look up the 
Constitution when creating monopolies, etc. 

Yours, etc., ** LEX SUPREMA EST.”’ 

New York, June 19, 1876. 


PROPERTY IN LETTERS. 
To the Editor of the Albany Law Journal: 


Str— Your correspondent (EK. 8. D., page 411) does 
not meet the exact question in the Blaine letters. Mr 
Blaine claimed that Mulligan, Fisher’s bailee, ‘‘ held 





them wrongfully,’’ and that the *‘ entire right ’’ was in 
himself. ‘he committee’s claim was that the prop- 
erty was in the receiver of the letters, and Blaine had 
“no property.” 

No case has given the writer of a letter the owner- 
ship, or, what is the same thing, the right to maintain 
trover for it against the receiver, upon demand and 
refusal to deliver. The writer can have an injunction 
restraining the receiver from publishing the letter, but 
any one ought to see that this is entirely different 
from impeaching the receiver’s right to its possession. 
A letter may be compared to coin, which is both cur- 
rency and merchandise. A letter is mental currency. 
Its publication impresses upon it the character of mer- 
chandise. But the writer may not have intended to 
part with it as merchandise. A letter is private upon 
its face, both by its terms and address. Its publica- 
tion, therefore, in either case, might be a breach of 
trust, and an injunction proper. But no case has de- 
cided that there can be an injunction to restrain the 
production of a letter as judicial evidence in obedience 
to a subpoena; and courts would make short work of 
a writer of a letter knowingly getting and keeping it 
from the receiver while witness under subpoena to 
produce it, in order to defeat the process. 

In any view of the case there is no authority for Mr. 
Blaine’s position that ‘‘ the entire right’ was in him- 
self, or that the bailee of the receiver of the letters 
“held them wrongfully.’”” The committee’s claim 
that Mr. B. had “no property’ was right so far as 
the facts required its application, but would have 
been wrong if the question had been upon an injunc- 
tion to restrain improper publication. * 


—_—_4.——_—————— 
COURT OF APPEALS DECISIONS. 


eo following decisions were handed down in the 
New York Court of Appeals on Tuesday, June 20, 
1876: 

Motion denied, with $10 costs — People ex rel. Mott 
v. Board of Supervisors. —— Motion to open default 
denied, without costs, on ground that the order is not 
appealable — Bradner v. Coit. —— Order affirmed, with 
costs of one appeal only in this and the three succeed- 
ing cases—In re N. Y. C., ete., R. R. v. Armstrong; 
Same v. Graham; Same v. Myer; Same v. Jones.— 
Judgment affirmed, with costs— Merchants’ Bank of 
Canada v. Holland; Central City Savings Inst. v. 
Walker; Hall v. Erwin; White v. Goddard; English 
v. President, etc., of Del., etc., Canal Co.; De Witt v. 


Elmira Manuf’g Co.— Order affirmed, with costs — 
Rochester Water Co. v. Rochester Water Com’rs; 
Cochran’s Ex’r v. Ingersoll.— Judgment reversed 


and new trial granted, costs to abide event — Dodge v. 
Village of Cobleskill.— Judgment affirmed plaintiff's 
appeal, with costs of appeal to be paid by plaintiff to 
the defendant upon the final termination of the ac- 
tion, if the defendant succeeds, and if the plaintiff 
succeeds, to be set off against the plaintiff's costs, 
judgment reversed upon defendant’s appeal and a 
new trial granted, with costs of that appeal in this 
court, and costs in the Supreme Court to abide the 
event— Easterly v. Barber. —— Order affirmed and 
judgment ordered for plaintiff on verdict, with costs 
— Card v. Duryee.—— Order affirmed and judgment 
absolute for defendant on stipulation, with costs— 
Shoder v. Railway Pass. Association Co.— Order of 
General Term reversed and judgment of Special Term 
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affirmed, with costs — Esteavez v. Purdy.—— Order of 
General Term and Special Term reversed and motion 
denied, without costs — Preston v. Morrow; Barnes v. 
Preston. 





—_———_@——_—__—. 
NOTES. 


HE New York Daily Register thus speaks concern- 
ing the administration of the law by police justices. 
The law, as administered by some of our police jus- 
tices, is sometimes at least peculiar if not startling. 
The majesty of those great principles which rule in 
heaven and keep society together on the earth are 
represented to a large number of our population en- 
tirely by those gehtlemen who sit on the police bench 
and dispense, under our generous constitution, the 
rights of man from that seat. Every one whe knows 
any thing of sewing machine companies knows how 
severely they sometimes handle their customers who 
borrow their machines until they are fully paid for, 
and at the same time what immense profits those com- 
panies make. We have little sympathy with their oc- 
casional cruelty to some poor, hard-working woman 
who, after nearly paying for the machine, which may, 
perhaps, be the the only means of earning her daily 
bread, fails in a last installment. At the same time, 
justice is justice, and no one man or woman has a right 
to take the law in their own hands. A case presented 
to a police justice a few days ago had these features. 
The woman hired a sewing machine, to be purchased 
by monthly payments, and had paid $55 out of $65, 
when, for non-payment of the balance of $10, they 
invaded her premises and took itaway. Her remedy 
was a peculiar one, and she must evidently have had 
no legal friend to whom to apply. She went to the 
office of the company and smashed their plate glass 
windows, for which offense she was apprehended and 
brought before a police justice. His decision of the 
case was remarkable, for he dismissed the charge, thus 
leaving the woman and society at large to believe that 
two wrongs make a right, and that every person can 
take upon himself the office of avenging a legal or ille- 
galinjury done to him. Gross as the conduct of the 
company may have been, surely the conduct of the 
woman was inexcusable, and showing her the legal 
remedy which she should have pursued, some suffi- 
cient judicial notice should have been taken of con- 
duct which was so violent a breach of the peace. 


A recent issue of the Gazette des Tribunaux records 
an incident which rather strikingly illustrates the dif- 
ference between the view taken in France of the du- 
ties and rights of an advocate, and that which, hap- 
pily, prevails here. At the sitting of the Assize Court 
of La Sarthe on the 8th ult., M. Leporché was counsel 
for a prisoner accused of an indecent assault. He had 
finished his address, and the jury were about to re- 
tire to consider their verdict, when the president put 
the question which it seems is required by law to be 
put to the prisoner — ‘“‘ Have you any thing to add to 
the defense which has been made in your behalf?” 
The prisoner began to say something, but M. Leporché 
whispered to him to be quiet, and he then replied that 
he had nothing to say. He was convicted, and M. 
M. Pavie, the substitut, or, as we should say, counsel 
for the Crown, applied to the court tv inflict a disci- 
plinary penalty on M. Leporché for his intervention 








at the time when the president addressed his question 
to the prisoner. Atthismoment M. Hémon, a brother 
advocate, came into court, and M. Leporché told him 
of the accusation made against him, and asked him to 
undertake his defense. The conversation was con- 
ducted in a whisper, but it reached the sharp-eared 
Pavie, who, again addressing the court, said he felt it 
his duty to mention that he overheard M. Hémon say 
to M. Keporché, ‘‘ You have done right.’’ The court 
does not seem to have thought it necessary to take any 
steps as to this little piece of eavesdropping; but with 
reference to M. Leporché’s offense, a procés-verbal was 
forthwith drawn up, and M. Hémon addressed the 
court on behalf of his brother advocate, urging that 
the advocate was always placed near his client in 
court in order that he might be able readily to com- 
municate with him; that the interposition of which 
M. Leporché was accused was a perfectly natural and 
usual act on the part of an advocate engaged in de- 
fending a prisoner, and that to prohibit it would un- 
duly restrict the liberty of defense. The court, after 
a long deliberation, reprimanded M. Leporché, and 
ordered him to pay the costs of the proceedings. We 
observe that by the article of the law under which 
the court proceeded no appeal can be brought from 
the decision. In future, therefore, the advocates who 
practice at the La Sarthe Assizes will learn that it is 
not safe to interfere with the propensity of clients to 
commit themselves, or, at all events, that it is desira- 
ble to keep out of ear-shot of M. Pavie.—Journal of 
Jurisprudence. 


A disciple of Coke in Charleston, 8. C., when asked 
by a “‘ brudder ” to explain the Latin terms “ de facto” 
and “de jure,’’ replied: ‘‘ Dey means dat you must 
prove de fucts of de case to de satisfaction of de jury. 
The Baltimore Sun has a story that on the occasion 
of the visit of Dom Pedro to the Supreme Court cham- 
ber in Washington, recently, he was conversing in 
an audible tone with the Brazilian minister, while 
Justice Miller was reading an opinion. The marshal of 
the court rapped and commanded silence, and Justice 
Miller, not knowing who the offender was, suspended 
his reading and remarked sternly, ‘*‘ We allow but one 
to talk here at a time.’? The Emperor was quite dis- 
comfited, became silent at once, and as soon as he re- 
covered his equanimity left. —— Apropos, our recent 
biographical sketch of Daniel Webster—this, from 
Harper’s Magazine, is worth repeating: When Mr. 
Webster visited England, after he had attained fame 
enough to precede him, an English gentleman took him 
one day to see Lord Brougham. That eminent Briton 
received our Daniel with such coolness that he was glad 
to get away and back to his rooms. The friend who 
had taken him at once returned to Lord Brougham in 
haste and anger. ‘ My lord, how could you behave 
with such unseemly rudeness and discourtesy to so 
great a lawyer and statesman? It was insulting to 
him, and has filled me with mortification.’’ ‘* Why, 
what on earth have I done, and whom have I been rude 
to?” ‘To Daniel Webster of the Senate of the United 
States.’’ ‘Great Jupiter, what a blunder! I thought 
it was that fellow Webster who made a dictionary and 
nearly ruined the English language.’’ Then the great 
chancellor quickly hunted up the American senator, 
and having other tastes in common beside law and 
politics, they made aroyal night of it. 
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I Sc nanceneeadabeidd andeceneemnes 402 
Real estate : 
ee IIR OE, 4... nds cennvnccdgowsctge sae on 114 
255 


Recovery of taxes illegally assessed or collected... 
Reconveyance of land fraudulently transferred—return 

I cx aca br acteacuciceheal-<.0.a/uo- anh oe mis ke ooenigh dhdtiets 
Regulation of commerce—limitations on landing of pas- 

sengers from foreign ports 
Representations in ceotleation for life insurance policy, 201 
SOUND OE TRO GUID occ ciccccce cacacccctecaesences, 400 
Rights of parties and duties of counsel in administra- 

tion of justice........ .. 194 
Rules of navigation : 

construction of rules Of............+.-.-ceeseeeeeeeeee 


Sale of corporate property to director.................. 
Scientific matters, judicial cognizance of.......... a 
Secret service, contracts for... .... ....cesccce-ee. 

Stamping instruments, extending time for rr 
IE I 65 apndes-nicesacde s5eds.gheeeesemmns 
Statutes, revision of 
ts MII i cciden- saa eeneccccedexcaccece wadanee 





Taxation : 
exemption cas. ndvnssecscreespidadonnsensaadl 222, = 
Third person, actions on promises made for benefit of.. 
SE ONE IIMs ic cdease scsceansvccssccasoneeeeseees 198 
Town bonds in aid of railroads.. 
Trial by jury. 





Uniformity of procedure in Federal and State courts... 101 
— States Supreme Court, amendments to rules 
United “States Supreme Court Abstract, 43, 63, 78, 102, i, 
167 7, 213, 228, 313, 352 
United States Supreme Court Decisions ..... 356 


United States Supreme Court, jurisdiction of............ 118 
Usury 

~< & may set up, as a defense or obtain relief under, " 
Validity of loan by director to corporation.............. 112 
Vessels : 

collision of ; construction of rules of navigation.... 73 
1. cpcggadigtakieekentnlebacrmiontaeenetiion seeks 194 
Will: 


devise free from creditors’ claims on devisee ; bank- 
BUORT CE GOTMIOG eo oc. ccc ccccccceccccccccscessseccesse 
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Abduction: PAGE. 
bona fide and reasonable belief that she was older; 
girl under sixteen; mens rea; 24 and 25 Vict. c. 
100, 255 (Eng.) 
Accessory 
pe ‘the fact ; fight; manslaughter; stockholder 
Pccccpcccdvesccscsscscensensessen nesdeodeeen’ ase 2 
Action: 
death caused by wrongful act of another (Ohio). . 233 
equitable action by tax payers to restrain collection 
RD tos Gdstoncshinetreabahnbak damowawies 
former action, when not bar (U. 8. e 
fraud and deceit in sale of chattels Gt: =. Piataanha 
judgment in another court, when not a 
Be IIE o8hc tacos scdecncecnccscnnccences 46 
(see Bankruptcy.) 


Administration : 
jurisdiction of surro; ay 
administratrix (Ct. 
Agency; 
where principal not bound by contract of agent 
under seal (Ct. App.) 
Agreement: 
in restraint of trade (Ohio).......... 
Agreement for lease: 
common counts ; statute of frauds; work done upon 
premises as intended lessee (Eng.).. ..........-++++ 418 
Alteration of contract: 
action on a quantum meruit; alteration of written 
contract in material part; erasure in written con- 
tract (Eng ) 
Animal: 
notice of viciousness (WiIB.)...........cccccccccccccece 182 
Appeal : 
from orders reversing or sfirming proceedings of 
railroad commissioners (Ct. A 
subject-matter in yoy ed Tess are oe — 


deveeves of; payment to 


1874, chap. 322 (Ct. A . 18 
Assault: 
consent ; submission se hiepedicececte-sue, Geeaanaaal 200 
Assessment : 
payment “ by mistake; when may be recovered 
MEIN a cnc cadeninécesdccdicds scahienscotbe 163 
Assessments for eal improvement: 
church property ; commissioners (Ct. App.)..... ... 42 
Attachment: 
affidavit for, when sufficient (Ct. App.)............... 42 
(see Bankruptcy.) 
Bailmen 
title = property (Wik). ..:cccccccccccccced Dceudeuenes 119 
Bankruptcy: 
agreement by bidder; sale (U.S. D. C.)......-....-.++ 118 
po anaemny issued from State court (U. = D. C.).... 169 
—_- nment for benefit of creditors (U. 8. D. C.)..... 117 
discharge; ground for withholding (U. 8. D. 117 


specification in opposition ; time for application (U. 


effect of, on cre nee 2 wn 
effect of. on lien (U 
effect of omission of peed | from schedule 
examination of bankrupt, what may be required ott Be 
2 5 0 | Rep Rigen Bete ry 
fraudulent conveyance (U. 8S. D.C.).... ........ . 
indorsement of promissory notes; payments; in- 
dorsement of mortgage ; — of creditors ; pro- 
ceedings by one party against another; propert 
taken from pegetesion of receiver; State an 
Federal courts (U.S. D 
insolvency, what constitutes (U. 8. D. G).: 
mostgese; effect of bankruptcy proceedings Ww.s. § 
) 








partnership ; lean to one partner; declaration of 
TICES vancccnccconn scsacearnedavenbedan 17 

plea in bar (U. 8. DC 

peoegionery note; rate of interest ; 


| SP fiiban commas 
assignee of note; j bankrupte y of maker w: 8. D. 6. ): 252 
sale; agreement by bidder (0.3. 





Bankruptcy — continued. PAGE. 
omen proceedings by or against partnership (U. 8. 


statute of limitations; two years’ rule (U. 8. D.C... 1 
(see Sheriff.) 


Barrat 
con mn of pilot resulting in anid to owner of 
vessel, but free from fraud, negligence and willful 
violation of area 
Bills and notes 
failure of aeastiasation 2 SS wu 102 


Bill of exchange: 
enlargement of time for paying by ex facto law; 
liability of drawer or indorser on bill drawn or in- 
coraed in one country and payable in another 
GEE. ons nencancindsaak shaneeniiasss sendan alee 
lex oot ; eae Ay baw of es ‘cr (Ohio).. 
omissory Ni 
Bills of lading 


jus disponendl — hohe: s6Rpeecnasaiebedbomidesenneel 


Bishop 
letter of orders under seal of, not a deed (Eng.).... 201 
(see Forgery. ) 
Boundary: 
attrition and accretion ; thread of giveemn ; deed 
calling for middle of stream as (Ohi 
construction of grant; easement; upon a highway 
App.) 145 
Burglar 
Colowtel breaking must precede entry (Ohio)........ 234 


Cancellation of instrument : . 
when will be decreed (Penn.)........ betecsonnasanie -.. 354 
Carrier: 
action against, by consignor pea (Ct. App.).. 43 
contracts to carry furniture (Eng 134 
delay in transportation (Mich.)........ .....2.....e00 
delay in delivering goods; measure of damages (Ct. 


mS of passenger on account of intoxication; $ 
loss of valuables in passengers Ss possession ; termi- 
nation of liability ss carrier (Mass.)................ 
(see Bills of Iading.) 


Charter-party: 
cons tion that charterer’s liability shall conse 
CHR.) coce. ccccacs cocccsccccosceces coocssccosesod 4 
lien on cargo for demurrage ; shipping {Poe-) panama 47 
liability of charterer for delay in unloa ing caused 
a weather; “loading excepted ;’ _—— 
Coos i snsnsaccndnneeeded.cveeasaensedodnaee 
Chattel ‘Danna 
time of pay ment AD is20s0n. 60dnsenddddsenaddaaeel 163 
Collision : 
care required to mee SF) eperrreerrs © - “# 
eter Ti NN AE. Ts Bs dnc cans ccscseccccevessaseace: ds 78 
steam and sail vessels Cie Wis Ws GAP ccccccccees: céasnane 102 
Common carrier: 
(see Carrier.) 
Condition 
dovien; distinction between wills of oly ont heel 
sonalty ; restraint of marriage (Eng.).. . 418 


Condition precedent : 
contract ; part performance of consideration (Eng.) 64 
Confiscation : 
effect on title to real estate (U.8. 8S. C.)............ - 44 
Constitutional law: 
bonds and stocks of foreign corporations may be 
taxed; schools established by private donations, 
and carried on for the public and not for profit are 


institutions of * ams J public charity ’’ (Ohio)...... 234 
regulation of emigration; removal of cause; re- 
airing of strester | revenue; tax on emigrants $B 
trial by jury (U. 9S RRR ER: 
ntract ; 
action; ; ated for or publ work (Ct. App.)........ - 61 
carrying mails (0.8. S. C.).......00.06 sscccce eevee --. 149 
meaning of a, yo Saas DORR oo50ecvccccces . 13 
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Contract — continued. PAGE. 
patel © quntenets Coetaet advertisement (U. 8S. 


“(eee Municipal Corporation.) * 
Contract of wan 
loss on resale o poe: $ ant Collggon 
(Penn.)...... 4 i Se 
Contractor: 
settlement with government (U. 8. 8. C.)............- 149 
Conveyance 
o — eae y avoid, when fraudulent (Mass.)....... .... 404 
op 
° dramaite; infringement what amounts to (Eng.).... 47 
‘orpora' 
when stockholder not Not for + aes of (Mich.).. 168 
(see igence. 
Creditor’s bill: 
. (see Bankruptcy.) 
Criminal law: 
assault and battery ; plea of “ vot guilty”’ (Wis.).... 119 


disorderly house ; indictment ; what constitutes 
aR EE Re EE ie 405 
fire marshal of New York; indictment; perjury ; 
variance (Ct. App.).. 
homicide ; provoc loa: . sanity of accused (Penn.).. 
insanity, test of (Penn. 
reward, for making arrest (U. 8.8. C.).. 








Executors and administrators: PAGE. 
accounting; surrogates’ court oo. pS eee 100 
when cannot sue himself (R. I.).........5 0... .00eeeeeee 371 


False pretenses : 
check ; no balance at bank ;  pameapt ; guilty knowl- 
edge ; previous frauds (Eng) 215 
Fire insurance: 
condition; occupation of building; warranty (Ct. 


i Mhinisbi.s [Auth hate aekenhgenanie me amie 
goots in stevedores’ warehouse; marine on EW alg 
goods covered by —— that subsequent insur- 
sc 168 


ance should be ND 6 acteunssestscceieos 
(see Insurance ; Life Insurance.) 
Fixture: 
I  nictid ond cam: enaeddceseseatinnde wruaekma 405 
Foreign law: 
—— ich Diphlsdahictiniite sisdt ties. Senieinlnd ease 381 
Forger 
eed: letter of orders; 24 and 25 Vict., c. 98, s. 20 - 
Tl Cnictiheh ihe genichatin wisaphiccdcerinn oiecauaae 
dese ptian 3 indictment (Ohio)............ 





what is (Mass. ) 


(see Criminal Law.} 


| Fraud: 


suspension of sentence (Mich.)..................05-05- 168 | 


Damages: 

breach of contract; loss of profits: non-delivery ae 
samples ; notice of eT eee pabesinin ds 
breach of ‘warranty in sale of cow; foot and somes « 
disease ; measure of damages ; ship; charter-party ; 
breach of contract; proximate cause (Eng.) . ..... 
condition precedent ; estoppel ; measure of damages ; 
parol variation; postponement for period of per- 
ormance; readiness and willingness to deliver; 
sale of goods : statute of frauds; waiver (Eng.)... 135 
measure of, in case of personal injuries (Wis.).. Vik 

measure of, for failure to permease official duty (wu. 


Eee aaarerees tate sennscenvenneestanatominnnese 
acknowledgment by married woman (Mich.).... ... 
assessments; covenant against incumbrances (Ct. 


381 





Boca. & eseceses 
settling aside, for incompetency of grantor (Wis). 
(see Forgery.) 
Demurrage: 
bill of lading; receiving cargo without vubjection; 
regulated by contract (R. L.) 38) 
Deposition : 
rs ng) “ whee ll honed ” Vict., c. saber 
7 (Eng. Sadie nauias 
District yf Columbia 
(see ‘Constitutional Law.) 





Dower: 
D a barred by adultery of wife (Ct. App.).......... 99 
raft: 
conditional acceptance; what will not excuse 
performance of condition (Ct. App.)....... ........ 5 
Easement: 
common passage-ways (Wis.)... ............6 ss.eeeee 119 
implication ; reserving naa Jape of (R. 1.)..... 388 
water privilege (Mass.).. & Udcdes eveciésdeswunenasay 
Ejectment: 
delivery of possession eqeentten after return day; 
writ of possession (Ot. PUES s:6 oe Mssecicncasdvase 
Embezzlement : 
sects cancdke saceexad 22 -aadaleoes 234 
Emigrants: 
(see Constitutional Law.) 
Eminent domain : 
condemnation of land for railroad purposes; land 
of private co ———— _ Be RSS 62 
Equity pleading and practice : 
appeal from decree entered by singe judge; party 
SD Els MD s5.6. 6600-500000600.000005 . sceecences 3iL 
Estoppel: 
(see Damages.) 
Evidence: 
comparison of signature (U.S. 8. C.)..... ....... .... 
competent to show conduct of employee inconsist- 
ent with employment (Ct. App.).......... ....-.... 
confessions; ill feeling touann deceased ; written 
instruments without omy Tg Ps nivanasendsdemsé 
extrinsic ; sealed contracts (R. I.)... ....... .... ... Q 


judgment record; what is estate in fee ample; 
en ejectment tests ; title (Ct App.).. 
facts indicating Sneibve i ‘state- 


objections to; of 
upon indictment for murder 


ments of prisoner: 
(see False False Pretenses : innkeeper; Bogistration’ of Birth; 
urasdastion of Any mn of 
ruptcy ; Negligence.) 
Executions: 


against estates of Gpocnned Sudguent Gattemns ) & 
295, Laws of 1850 (Ct. App.).. 
Executor: 


78 


form of judgment against (U.S. 8. C.)......... 


a 





action for breach of contract ; failure id consider- 
ation ; money had and received (Eng. 16 
fraudulent delivery of goods; right” oe owner to 
repudiate purpose and recover goods (Eng.).. . 418 
representations as to value (Ct. App.)..... .......... 100 
Fraudulent conveyance: 
may be set aside without exhausting debtor’s other | 
property (Ohio) 


Gaming: 

intoxicating liquors (licensing) Oct. us, 35 and 36 

Tict., c. 94, 8. . 
suffering gaming: on ‘Ticensed premises; evidence to 
support the charge (Eng.)........cccccce secceccecce 

Government: 

removal of seat of (U.S. S. C.). .......cceeece cececees 102 
Governor: 

appointment of officer by (Ohio).... 


Habeas corpus: 
uot proper redress when errors and irregularities _ 
have occurred in proceedings (Ohio) 
Highway 
iadeiien of; decision of referee when to remain 
Soaeees for four years ; Laws 1847, ch. 455, § 9 (Ct. 


BID con tcassgennes tanesseccueapeses « 6 seaceseses 

title to soil; eminent domain (Penn.)...... 

when commissioners not liable for injury done by 
construction of highway to lands ocean =. 


App.) 
Homicide: 


- 450 


(see Nuisance.) 


(see Criminal Law.) 
Husband and wife: 
animals on wife’s farm ; chattel mortgage given by 
husband (Mich.) 
liability of wife for acts of husband (Mich.).. 


Indictment : 
continuous offenses (R. I.) ............cceee cece cee oe 371 
Injunction: 


against corporation ; violation of (Ct. App.).... . 100 
Innkeeper : 
evidence; liability for loss of guest’s names by fire; 
negligence PM etekcaered eebecienerss cooseuse 430 
Insurance: 
abandonment (Ohio)................+.-- 
acts of agent ; additional insurance; parol contract ; $ 
partnership property ; waiver (Mic EE 


life policy (Ct. App. ; onions 431 


condition avoiding policy 5 
- = 


fire policy ; credit given for premium (Ct. App.)... 
loss by fire caused by collision ; subrogation (Ohio)... 
fire aoe gy ty as to proof of loss; waiver — 

by agent App.) 113 
rood Fire nsurance; Life Insurance.) 


Judicial sale: 
(see Sale.) 
Juror: 


misconduct of I ikscdacnincténans ses oie-canerrsa 
Land titles: 
ception of grant; remedy of claimant (U. 8. 
‘iid mimnareceitee rom nesiroenescapis snesir anaeennes 
I er I ts PID son cncccs, sacnvecccesinenesess 
assignee of reversion Vejeciasent for a forfeiture ; 
non- oapenrs notice of the assignment ; 32 Hen. 8, c. 
aa Mvsccsdede scadcegeeseecdosasta. ot Coecscccese 381 


ny: 
borrowing money ; false pretenses (Ohio)....... .... 
ase 
church property (U.S. 8. C.) 
Libel : 
nonsuit on ground of words not capable of a defam- 


atory sense (Eng.) ............ 
(see Slander.) 


146 
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all 
Lien: PAGE. | Nuisance — continued. PAGE. 
corporation; sstatetoes ; how acquired ; stockholder; landlord and tenant ; jooring an insecure grating in 
OS, ohh. TR, Laws 1008.0... onus. cecccccccce coccces 169 a public foot-path (Eng.). .......0...e05 os 
(see Bankruptcy.) lamp, duty of person fenaia De oY over highway ; high- 
Life insurance : way ; principal and agent (Eng.).... .......-.-++2+0+ 436 
condition in policy waiver (Ct. Tak canmeaeis Wie (see Principal onde ym ) 
proof of death of subject insured ( 
removal of lapsed policy: eemenien ofc ten (Ct. Officer: 
statements aa warranties w.8 5 8.6. 5: va eo ee congressional printer (U.S. 8. C.) ......-.s.ceeeeee ee . 18 
andamus. 
ay es Parent and child: 4 
Mandamus: ‘ . 13 | Parti right of parent to child’s wages (Wis.).......... « sees 150 
MIS... oss v0cserscecposersosoes 
will not lie to compel admission of claimant ‘to reais possession ; trespass (Ohio).............+-+ 275 
office filled by de facto officer discharging a of firm note; substitution ; surety (Ct. App.)........... 248 
Mari same (ComM.).......000. se seser eres nen 13 misapplication of borrowed money by O OD <carnnnn 235 
arine ‘nsurance: . (see Bonkrupteys 
— “ proof; copmenasnens of risk; evidence: Patent: 
ncomplete cargo ; insurable interest; peril o 1e 
sea; seaworthiness (Eng.).. 135 oO sre3s pencils (U.S. S.C.) ... ....006- a 
deviation ; saousenee se ships “to port and for at. Payment : i Ge an My se rose hens BERS: SARKRRS SEER ASE nee 
teen days whilst there after arrival; ship an 
shipping; termination of risk (Eng.)............... 435 PoritPPlication in case of several debts (Penn.)..... .... 355 
Married woman : ss . (see Damages.) 
promissory note of (Ct. App.).......-...+.++ « Practice: . 


pp. 
(see Mechanic’s Lien.) 
Master and servant: 
injury in course of cusienmens SP ceccdsndanscedee 
injury to fellow servant (Mic 
Hability of master to servant for injuries (Ct. App.).. 43 
liability of master for negligence of servant ; excep- 
tions as to fellow servant or fellow w orkman (Eng.) 436 
liability of master to servant for negligence of co- 
sorenes ; principle of liability os Laning v. N. 


Y. C. R. R. Co., explained (Ct. App.)....... 114 
liability of master for acts of servant (Ct. App. 7 ” 381 
(see Negligence.) 
Measure of damages : 
TG citveettcdass sacnsdeseosendscebaas 150 


Mechanic’s lien : 
improvement of married woman’s property (Penn.) 198 
(see Mandamus.) 
Money had and received : 


pay ing money under protest (Eng.)...............-2545 30 
Mortgage 
assignment ; = between mortgagees ; record- 
ing act (Ct. A is sin pian ediairacon taeieiatn a acaeekaaeee 163 
lease ; fixtures ¢f DL nkdibenaeadtnrk dbentdchnnae thinned a 


notice of = assignment (Penn.) 
rights of bona fide assignee without notice (Ct. App.) rt 
(see Bankruptcy.) 
Municipal corporation: 
by-law ; charter; commor council (Conn.).. . 
contract made by public officers in official ‘capacity 
(2 RR Naan sg <b ERGO I Spy Re SY 7: 
may ‘le lly indemnify officer acting in good faith for 
loss incurred whilst discharging his official duty 
GR a Sicnded “dass Sededepkendbustneceed ‘Agta oes 
town bonds, authority to issue (U.S. 8. C.)........... 228 
Municipal me: 
duty of (Mich.) 
title to, how contested (Ct. App.).......... sepaesaenie 62 
Municipality : 


(see Municipal Corporation.) 


National banks: 
cumulative penalties; penalty for usury (Ct. A; pp. 
penalty for usury; person paying oem not entitled 
to apply overplus on principal ( 888 
a to compromise contested ae (U. 8.8. C.).. 314 
Negligence: 
accident at railroad crossing (Wis.).......... .... ... 133 
accident in public hall (Mass 405 
action for injury at railroad crossing (Ct. App.)...... 43 
duty of supervisor; tax list; nominal damages; 
erection of telegraph ; ; compensatory damages; in- 
jury to railroad passenger; punitive damages 
(U.8. 8. C. ‘ 
evidence ; j malpractice ; “obeying ‘instructions ; 
sician (0 75 
leaving salivoad car while in motion (Ct. App.)....... 62 
licensee ; master and servant ; railway company, duty 
of, toward customer assisting sway servants in 
delivering his goods (Eng.) . 
of city corporation; when question ‘of fact) (Ct. 
SE Kab tnictactortad nurksctwsdsscuewmbesansuasaudiabok 
Negotiable instrument: 
coupons; when negotiable ; grace (Ct. A Pp. insanbdwe 
foreign scrip issued by agent in England (Eng.)...... 
Negotiable paper : 
I Gs MIND is cccascercacesoed vansdees<culenan 248 
(see Promissory ‘Note. ) 


Novation: 
agreement to pay debts of renmrnggl who may have 
benefit of (Ct. App.)......... 1 
Nuisance: 
brick-burning; poe ny FF 
when equity will restrain (Ct. A 


prior location of; 


justification ; notice ; person has no right to goupon 
neighbor's’ land to’ remove surface water without 
permission (Comn.)....... ...... ... pixehnnnnd senenees 





examination of parties; exceptions to order deny- 
ing appeal; motion for new trial (Ct. App.) ... 

review of facts by a —— court ; when party enti- 
tled to a review of facts on appeal (Ct. App.). 

Principal and agent: 

authority to draw bites evidence of payment (Eng.) 64 

right of set-off (U.S 

> n principal eae take adv antage of his agent 
(Ct. App.) 100 


(see Nuisance.) 
Promissory note: 

conditional note ; consideration (Penn.) 
consideration ; evidence ; partial failure (Ohio) . 
contemporaneous agreement 4 re sees 
insolvency of maker (U. 8. 8. C.).. 
insufficiency of consideration ; what is not a testa- 

mentary be ys (Ct. App.). 
payment (Ct. 
(see Bankrupte “, i of Exchange; Negotiable Paper.) 


Provocation: 
(see Criminal Law.) 
Public lands: 


133 
388 
46 


claims as against the government (U. 8.58. C.)........ 314 
Railroads: 
acts of Congress; bridge over river bore States ; 
review of ag ery satating to (U.8.8.C.)..... 167 
commutation ticket (O 275 





fences along track (Mich 9) .. 46 
fire communicated to buildings (w. 8.8.6.):: .. B&B 
mechanics have lien upon buildings erected for; no 
question as to constitutional power of legislature 
to authorize towns to aid in constructing (Conn.).. 14 
(see Negligence.) 


ape: 
idiocy of prosecutrix (Eng.)............00s00 ceeeeeee 201 
Rebellion: 
effect of military order (U. S. S. C.).........-40....000- 167 
a it Cit (Che A a 
action against, for damages ROS ee 
(see — 


Registration of birth: 

certified copy ; evidence (Eng.) . . 216 
Religious society 

two rte so mf “of same name claiming same trust 

ETE TELL RAE EE IETS CSPI LEPINE Hips: 275 
Removal of cause: 
(see Constitutional Law.) 

Replevin : 


payment; waiver (Mich.)..........0..sseeeee iissihaacialinda 84 
Restraint of trade: 
agreement by physician not eo mrepties 6 even s 46 
contract, when too indefinite ( ei -.. 183 
Revenue : 
ad valorem duty ; protest on payment (U.8.8.C.) ... 362 
(see Constitutional Law.) 


Sale: 
financial securities; sepeneentedion (U0. 8. 8.C.).... 7% 
judicial, made on void process (Ohio) ..............+. 275 
(see Damages.) 
Sale of goods: 


contract for; personal liability of broker; principal 
and agent; sold note (Eng. 
Sanity of accused: 
(see Oriminal Law.) 
Schedule: 
(see Bankruptcy.) 
Seduction : 
Seaton what constitutes (Mich.). ................. 188 
a not allowable (U.S. 8. C.).. oacnsed, ae 


i Revrepened ter ‘one pad 


ee eeeeee eeeeee eereerey 


eee ewere 


bankruptcy soqeedin 
into court t's 
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Slander : PAGE. | Tax: PAGE. 
— nst husband and wife; aoetat relations oqengetion of peddler; regulation of commerce by 
repetition (Ohio)... .. eda: tee Ce tate (OU. 8. 8. C.)......-. sonceee coes-ee 
Lobes me special damage (U. “s. 8. Co). paadpeehagade ahen incumbrance on land (Ct. App.) 
Si ence; felonious burning (Wis.)................... 1 Tax payer: 
modified ‘meaning of word “ thief ; 2?” words action- (see Action.) 
TMI, «5 @-Retaces sec cccvcecesees. 000 os 150 | Telegraph: 
words actionable per se ay) <r pas w eemednanee ™ construction of contract relating to (U. 8.8. C.)..... 79 
) eft 
Statute of frauds: _ intent: stealing note (Conn.)......... ......--.. ena ae 
contract for ope of lands; part performance; pos- Town bonds: 
EDS on, Acarendésecsesccvccceceocceeseee action against town; mandamus: repeal (Ct. App.) 168 
sale of liquor; set-off (Mich. . pass: 
sale of invention (M iin ecdbndeodecdnedetensesace asportation ; executor; goods of deceased (Eng.)... 382 





cntge® of limitation : : 
soon as we can get our affairs arranged we will 

a you paid;” unconditional Brome to pay(Eny,) 64 

embenslement ; money-order act (U. 8.8 228 
partnership, when statute begins to a, in case of 


My Matecdccsececcss cscccceececes eee sen esnsonces OE 
Stock : 
certificates ; powers of court of equity (U.8.8.C.).. 79 
Stock exchange: 
burchase of shares by person not member of (Eng.) 30 


ree 
line of erection y buildings ; ; notice to pave (Penn.) os 
repairing of (U. 8. 8.C.) 
Sunday 
traveling from charity (BMaas.)........ ccccccc cscs oe. 405 
up 


a and lessee; remedy of lessee against lessor; 
implied covenant; ; nonfeasance ; party-wall (Eng.) 436 
Suretyship : 
bond conditioned to “ pay’ 


and “indemnify ;”’ 
amages ; we 


ae. a. I of instrument 


I dni ceukechecnes +5 degeteutgeee saekcuers 62 
——— “| surety on a peal bond; evidence; 
knowledge of employee; liability of surety for per- 


formance by servant; rights of subsequent incum- 
brancer; sureties on official bond, how far liable; 
when official reports not conclusive (Ct. App,)..... 431 
Surrogate : 
(see Administration.) 





Trusts and trustees: 
deposit in savings bank ; how constituted and en- 
EN E> Beds vas cscs ces cece Miveesdbeeneamhaniniebaalion 
Ultra vires : 
corporation forming partnership with pions 


EE Th Babessinscasssevesccace sccnceess iuhasadeie canis 


age : 

evidence of (Penn.).. 
Usury: 

errs: mortgage lien part of consideration 


Waiver: 


War: 
contraband of wer meatal law; claims for cap-_ 
tured cotton (0. - C.) 
Washington: 
wis miuemtee® G0. GB. Gi) 2 cnccccecccccdsccce.s 214 
action for construction of, who may maintain; 
devise; gift over; legatee when estopped from 
contesting RE atapebcinctennindese S4.00%- 400040 101 


(see Insurance.) 


conversion into personaity: grind of executors; 
revocation of devise (MiCD.)... 1... ..cesececeeeeee 183 
distribution of estate (Penn.) . Saavak chaaaneshaeeade ies . 198 
public policy ; void provisions (Mich,) .........+0+.+. 34 
Witness: 
(see Deposition.) 











—- tf @thome 





